IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

B st
= Sl
UNITED STATES OF AMERICA, 2 Wit
JAN 10
Plaintiff, Al

CIVIL ACTION,vi &'V
V.

NO. 13932
NORTHSIDE REALTY, et al.,

Defendants. z

MOTION OF DEFENDANTS NORTHSIDE REALTY ASSOCIATES,
INC., AND ED A. ISAKSON TO AMEND AND ALTER
JUDGMENT AND BRIEF IN SUPPORT THEREOF

Defendants, NORTHSIDE REALTY ASSOCIATES, INC., and ED A.
*
ISAKSON, hereby timely™ submit pursuant toc Rule 59 (e),
Federal Rules of Civil Procedure, this their motion to amend

and alter judgment and brief in support thereof:

Motion

Pursuant to Rule 59 (e), defendants submit that this Court
has made clearly erroneous findings of fact and erred in its
conclusions of law based thereon; defendants move that this
Court amend its findings of fact and conclusions of law as
suggested in the attached proposed amended order.for the res-
sons set forth in defendants' brief in support thereof; and
defendants urge that this Court, on the basis of the amended
order, render judgment in defendants' favor.

Respectfully submitted,

}v?o‘—(q- Sk, -

vt b e

Harold L. Russell
J JAN 12 972

Lloyd Sutter g A
Counsel for Defendgmts v, RIGHTS DI
. s 5

January 10, 1572

*/ Although this motion would otherwise be filed on
Saturday, January 8, 1972 or "not later than 10 days after
entry of /Ehet judgment” of December 29, 1971, Rule 59(e), by
virtue of Rule 6(a), the filing date is carried forward to
Monday, January 10.
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UNITED STATES OF AMERICA,

P8 S5 B sl s 8
S s CLYIE ACETON
V.
No- 13922
NORTHSIDE REALTY, et al.,

Defendants.

Brief i4 Support of Defendamis'
Motion to Amend and Alter Judgment
Mo BeReated i Defendamtig”

Proposed Amended Order

Bef=mdbpfcaeaiianaly believe that certaia af Hais Court's
findings of faet JmiEs Decamber 29, 1971 @Grdexr are "“"clearly
arronecs " CRSSESSEEEEG. P, 52 (a) . In didiiElai. Sliis Court
ceparenEliySovehilsslicdNeois Sinladve rtenti fonittteldiEsem dits (@rder
gerbain oblic et and material findipgs oFf faect raguired
by the record which, defendants submit, are essential facts
to any assessment of the "Northside Realty" activity in the
total ity Gl SEEEENEE sl ewt. The cowbined effeet @f the erroneocusly
found and omitted facts is the ultimate conclusion of law
by thilsHCetigail@iedenrs ». 9) that "Mr. IEsaksen's own actionsi/

and statements that Congress has exceeded its constitutional

limitations ... indicate his intention on behalf of himself

10 SREEEe s Sl Court critieized Me, Isakmson for only
two "violations": the Detroit professor referral and the Dawson
conversation. The Bowers incident was pre-Act, was not at the
time an unlawful housing practice (and, defendants submit, should
be considered by post-Act standards at worst as economic not
racial discrimination) and its probative value defendants
iEEenpceit SRR B s e Lo hawe Been only a reference against
which defendants' alleged open housing educational deficiencies
ke ech s dasedl tamel fram which gm inference -- contrary to
the evidence -- was drawn of no post-Act policy adjustment
by defendants ta comply with the Act. Sece proposed amended
gugee and digeugeiion ef velevant pertions thereof, infra.




2/

BBt e company  zto resist compliance with the purposes of the
3/

BEEE Dousing Biet . .. [and thatl bladk people as a grouwp  have
thereby been denied the protecticon guaranteed by the Act."

This Court @o¥rectly plated (Opdas, p.i 5] el bupden
of proof upon the Government by a preponderance of ke ‘CHlidaics.
However, by omitting findimgs with segpect fe copplianee
with the Att as &o which dissue was Jained by desamden s L
Mr. Isakson's deposition testimony (incorporating by reference
in Exhibit 1 thereto answers to interrogatories reflecting
oNieR 3 deden ImstanEes of service to Negrges) and testimony
at trial (indicating that defendants to that time had on
at least 20 occasions served Negroes in varying capacities),
this Court has absolved the Government of its burden of refuting
defendants' evidence of compliance with the Act. Where a
defendant has pesented substantial evidence of nondiscriminatory
policy and practice --as defendants herein have done -- then
the burden @ SEliEy forward with evidemce to rebut such

policy and practice by a preponderance falls upon the Government.

Pnilos Simais Sl ooyl lle Terninal @8., 28 al.,; slip opinien,

27 @ SEheewidence with respect te actiens of the sales
persons associated with the corporate defendant, only the
Cribbile TRiEEEElESas reflected in the Order and it was correctly
coeludae SeERIRERe Been individual actien (1f it ocecirred at
all and BEENEEEEETdld not so find) which was not imputable
to edthcus EElEERIt: Otherwise, the Court emitted any findings
WD PeamEet B Bille stipulated faets gemtained in Joint Exhibits
Z mnd 3 Ehe testimony of defendasnt Isaksen at trial and
on deposition (Governiient Exhibit 13) reflecting numerous
specific instances in which Northside sales persons had served

Negro customers.

3/ Considered in the quantitative totality of the evidence,
Negroes as a group who have come into contact with defendants
seeking a dwelling have been served in over 20 instances by
Nortthoude Sallesidaiicans , includumy the sale tp a MNegro of an
apartment listing in cooperation and on a shared commission
BEisis with g ete irdker (Joink By. No. 2 133) ané presentation
@i g Hegros e E et on a listing which was rejectead: by the
sicibiter .,  AoaiSiElils "patterh amd practice" of esmipliance with
Elia tat, the pre-Act Bowers and post-Act Detroit professor and
S i ncidapss Yewen if found tw be incidents of unfair housing
practices (and defendants do not believe they were for reasons
AMMERSE oet ok I Bied s Peost-Trial Brief filed September X, 1971),
pEEREEE an 1ndexn of defendants’ pest~Act pelicy with respect to
service to Negroes. See proposed amended order and discussion
of welewant perens Therveof, infra.




ERRERE 0 RO L=G0 (SEh Eias. . Augl,. 3k TSR (No . Rdde .  Ths

government; defendants suggesi,; did net attempt to pefute
defendants evidence of compliance because from its discovery
and investigative efforts it knew it could not. Sce Defendants
Answers 15 and 17 to Government Interrogatories incorporated
by reference into Exhibit 1 to Mr. Isakson's deposition introduced
intel evidencs as Covernmant Exhibit 135 Teoost Wahibit 2 $33;
deimE Ex, 35t cand M. Lsalison's testimenyy  CE208-06, 217-
Ba L JoL-78) .

Defendants furthermore submit that, under the circumstances --
thie ‘Gavcraplent Waving the buxden of preef and the butrden of
coming forward with evidence to rebut defendants' evidence of
compliance, - the Government's failure to call any of the more
Ehan 200 currapt GFEs Geimer sales persems ar brokers of the
defendant corporationé/ raises an inference that the testimony

of such individuals would have been adverse to the Government's

case. United Shates . MEStEEe s 30 B oSuwpi 805 1BHid —dis (B,

Md., 1969) (a Title VIII case). See also Intgxstate @liEen

v. Unifed @ -sliscbp v aie Wag, 204, 225-26 (1939) ; Trepicana

Shippins, SRR et s Nacional, 366 F.2d 729, 733-34 (5th

Cir. 1966); II Wigmore, Ezidence § 2835, wa L2 (Srel @iy B

and cases cited in annotations thereto and in 1970 supplement) .
Eisraliies Shgiiieis thias Court has dome by its Oxder of December 29,

1971, is to try only defendant Isakson, omit evidence

of compliance by tﬂe corporate defendant which should be imputed

to Isalkeen's lesdamwsliing of the corperate defendant, and then --

unfairest of all -- impute in reverse to the corporate defendant

mg EgniliE e e e iderice o the  cont¥ary an inference of cor-

4/ HllseeeTEt, in considering this point, should also
recall the Cenlsnaenesy plans for bifurcating this trial as a
result of last minute Government expansion of its discovery
@ity ard EaccEle o thie Govermment"s final pre-trial wit-
ness list. Why did the Government back away from calling
thtige "pagscaldlig Enasces"? See Joint Lx. for the answer.
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porate noncompliance bhased upon the two isclated actions  of
defendant Isakson who the parties stipulated had not encaged in
any activities reaching the public (white or Negro) and who the
wncon troverted cpdienoe shows would not have handled either the
Detroit professcr or Dawson incidents but for the fact these
Negro inquirers called for Mr. Isakson personally.g/

Eeibennesnies Subait that, 1€ the tekality of their . conduct
is considered in context and reflected as suggested in the pro-
posed amended order attached hereto,Z/ the evidence shows by
a preponderance:

(1) as the Court originally concluded, that the Government
Fallisdl €& @have & "pabtern or practice" ef discrimination by
either defendant;

(2) that the post-Act actions of defendant Isakson =-- who
the parties stipulabad dees not "meet the purchasing public®
in his capacity with Northside ~-- were isolated instances which
do net vetiligel e practices or peliesies of Werthside in the

handling of more than 99.92 percent of its business by its ten

other brokers and 167 associated agents;

5/ Ef 1= new well-sceegnized that a single pre-Act incident
fsuch as coelrred with the Bowers) will not itself support a
finding of post-Act discrimination. United States v. West
Re@ntnce ichsdii@oieeig SR o6l 2200 . 227 (Giwly @hile.. 19700 ¢ Und ted
States v. Jacksonville Terminal Co., et al., supra at 53-54.

O0f course, the "wviolation" as to which the Court found the Bowers
incident supposedly relevant and probative was defendants' pur-
ported failure to educate its sales force on responsibilities

under the Act -- neither a reguirement anywhere specified in the
Act nor a supportable finding at all in light of the uncontroverted
evidence of compliance with the Act.

6/ Dawson, it was clear, knew Mr. Isakson personally and
profassienalis. T Eiscuscsion in Defopdants' Pogt—tirial Brist,
BRp- 12=13. Uhe BetFelk professor, addarding to Mr. Isakson

and Government witness McIntosh, called Isakson with respect

o o Lo deglsen purportedly had advertised. (T. 167-68;

T. 209-10; Isaksocon deposition p. 61).

7/ Vhenever an amendment or additicn appears in the pro-
posed amended order it is underlined and the record support
Eherceicr 118 Eolme 4h the accoppapying brief in support thereof.
Those references are incorporated herein by reference rather than
rediscussing them here.



(3) that defendants' uncontroverted evidence of service
to Negroes, unrebutted by the Government, supports a holding
that defendantsﬁ/ haye not engaged in zeotiens map e ch-tnie i
intent to deny Negroes as a group their rights guaranteed by
the Act raising an idissue of sufficient iuperEasmes 6 St 2s
reliefg/ wnder ‘Segkicn 813 of the Ack, i ik E: 92613 : ana

(4) that the suit agaimst them agcerdimely sheould be
dismissed.

Respectfully submitted,

GAMBRELL, RUSSELL, KILLORIN, WADE & FORBES

Harold L. Russell

BfeIasSiaic Eer

Counsel for Defendants

Jlanniziaz L08R

8/ DefSmEEmlESNCsecrt that 1t was errencous for this Court,
alfter omrttingEaE N Eens i daration of defendants" conduct in serving
Negrocs 1in SFelEENEENEcely (Oxder, p. 9) an inference of intent
to resist complliance with the Act apparently based substantially
upon the fact that defendants in defending themselves against
the GovernuaiENaNSNe whose to challenge the constitutionality
of certarn EiSEMe S eimcIens af the Act. et Nelding is analo=
gons Lo SEleiE e e il na] defendant who raised comnstitutional
defenses to his arrest or dernial of counsel would be presumed
guilty until proven innoccent -- an unsupportable legal precedent.
Moreover, the record firmly establishes defendants' compliance
to abideNENEE NN aee T, 218-19). Defendants also note, and
objcct dEaRNRNENSE e e tlhiis Court declimed te rule on any of
those constitutional defenses. On the other hand, if the Court
adopts the proposed amended order and alters its judgment to
deleadomie" "faer, the constitutional issues can correctly be
not reached.

9/ Speaking solely to the injunctive relief, defendants
shalemins @ SRR SERGEEE 0 riot this Court amends its findings and
conclusions and/or alters its judgment of December 29, the
totality of the evidence in this case of defendants' compliance
with the #ieE (@ssuming, arguendco, those findings should still
stand) and the failure of the Government to carry its burden
cif e NenitivEsmit: Ehibis Coulet, uhder dits prier helding in
United Sta@cErNSEgls Lawrence Realty, Inc,, 327 F. Supp. 487,
de s (W JD., @R, and the pracedant set under Title VII by
Ehie Bitclrt i ENseasasiine Pamhian . vi. Seouthwestern Bell, 433 F.2d 421
g8l Cir. L97ONE N dleeline te lmpese any injunetive relief and
gdimply to retamy §lldsdiction fosr whatever peried the Court
considers appropriate (perhaps one year) to insure continued
compliance with the Act.
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ATLANTA DIVISION

UNITED STATES OF AMERICA,

PloimbiSfe. :
BT CIVIL ACTION
v.
NO. 13932
VORTHSTDE RESLEY, af al,,

Defendants.

Proposed Amended Order

The following pages set out defendants' proposed amended

SiRdenr.

Respectfully submitted,

GAMBRELL, RUSSELL, KILLORIN, WADE & FORBES

er@el L, Russe Xl

Lloyd Sutter

Counsel for Defendants

January 10, 1971



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

UNITED STATES OF AMERICA

. e

VS . 2 CIVIL ACTION

NORTHSIDE REALTY ASSOCIATES, g FILE NO. 13932
INC., and ED A. ISAKSON 2

E-R-D-F-R

-
AMENDED ORDER

This action was brought by the United States pursuant to
TihElia ST o the Ciganl Rights et of 1968, 42 U.5.C. §3601,
et Sea. e dase wes Weard by the Court sitting witheat a jury
on July 7-9, 1971. Having considered the evidence as presented
by beth paFtics, the Cotrt makes the following findings of
EACHE 5

Northside Realty Associates, Inc. is incorporated under
the laws of the State of Georgia and is licensed to engage in
the listing and selling of real estate. Its executive vice-
president, Ed Isakson, is also the sales manager for one of
the Company's seven residential sales offices. Mr. Isakson

is a licensed broker, and his broker's license inures to the

benefit of theFCempany Wsem= nincother brokers also being

associated with Northside). The parties have stipulated,

however, that Mr. Isakson personally has neither advertised,
shown, naor sold any residential preoperty since March 23, 1960.
In the Atlanta area, Northside maintains nine offices,
each under the supervision of a sales manager-associate broker
(except for the Buckhead office which is directly supervised

by the defendant, Ed Isakson). Seven of these offices are

L/  The esriglial Crder is reflested as written with these
portions proposed to be deleted appearing as lined through, with
proposed amendment or additions following immediately thereafter
and underlined.



fligiicad in e sale of residemtial property. All of the offices
e locabediE e mertheastern and northwestern areas of the
suburban metropolitan Atlanta area. Approximately 165 sales-
wonen drelsEEeeittiias wilkls and licensed under Northgside Realty.
Northside, through its salespeople and brokers, acts as
agent Ben Bieatunia sellexs by presenting offers on behalf of
potential buyers. Commissions are paid by the sellers when
SioNRE S NaEes VEon ummated . The majority of such sales invelve
single family dwellings while a smaller proportion involwve
Tets cmd amEbeiple dwellimgs or commercial property.
In-the~th¥ee-years-sinee-the-effeetive-date-of-the-Fais
Heusing-Acts-not—-a~srngre-cene-of-the-mere-than-3,;600-hemes
seid-by-Nerthaside-has-been-seld-te~-a-Negres

B e Ehacee yelaws bebween the effective date of the Fair

Housing Act and the close of the evidence in this case, none

of #Hme TS mgle family dwellings seld by Northside was sold

ko a Nesmaii e Rarthcide did sell on May 29, 1970 (over a

meuth Deswmsl g Lbtorney General breought this action) to a

Negro in cooperation with a Negro broker and on a shared comis-

sion basis an exclusive Northside apartment listing.

Sometime between February and May, 1968, a black couple
named Bowers visited Northside's Buckhead office and talked
wa it EEsEEgant Hd Isalisen. Me. Bewers' purpose in going to
Ehe Mendliside offfice Wwas to investigate an adwertised listing
RenaamsSHi 000l S $18,500 home. After-learning-the-amoursE
of-Mr--Bewersl-gsatary,;-Mr--Isaksen-teld-the-Bewerg—-that-they
centd-net-afferd-an-5$18,0060-house-and-referred-then-to-a-Negro-
owned—seﬁthwest—At%anta~feai—esﬁate—éirmr——Mf:—}saRSOﬂimaée
ro-attempt-to-itaguire-eof-his-agents-whether-Northside-had-any
avaetabie-dsaksig-within-Mr-—-Bowersi-price-range;-neor-did-he
male-the -t -—shalisvries- tnte-Mes-Bowersl-finaneing-capabilittiesc

e Ssalicieon wes Alleee in his effice on the February 1968 date

of the Bowers' visit with the exception of one other person, a

el e whio wes- ihecughout the Bowers' tramsaction working with
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another client. Mr. Isakson did not attempt to inguire of that

sales lady whether Northside had any $18,000 listing available

in the Sandy Springs area (the Bowers' area and price preference).

Mr, Isakson gualified the Bowers as to their financial capacity

by personally determining from them their income and by applying

fherato the standasd "Fule of thumb" applied to all prospeetl ve

purchasers, white or black alike, that they could purchase a

house at a price no greater than 2 1/2 times their annual income,

limiting the Bowers according to the $6,500 income they admitted

te 2 hotise ot o prige of between $15,000 and $16,25¢. Mr, Isakson

testified, however that he personally had found it difficult

to get his own Buckhead office sales personnel to handle any

client - white or black and even including in the past a relative

of iz - whe Goes Bob WelE Be snend mepre than $25,000. This

reluctance is understandable when the average Northside sales

priges feor single family dwellings is censidered: during Ethe

period when the Bowers visited Northside the average sale

by Mr. Isakson's sales persons exceeded $37,600.00 and the

average Northside sales price for residential real estate

for the period since the effective date of the Act exceeded

$45,300.08.

In the spring of 1970, defendant Isakson received a tele-
phone call from a man recently transferred to Atlanta from
Detroit. ¢“he-eatier-stated-that-he-was-a-blaek-professor
aﬁ-ene—ef—the~b&aeg—ee}}eges7—aﬁd—that—he—wanted—te~buy—a—heﬂse
advertised-by-Nerthsider--Mrr-Isakseon-responded-by-sayirg-that
he-had-ne-houses-advertised-and-that-the-eallterls~-Yinterest
weutd-be-best-served!-if-he-contacted-another-real-estate-com-
panry-that-gsetd-primariiv-in-the-seuthvest-Atlanta-areas The

caller stated that he was a black professor at one of the

black colleges and that he wanted to buv a house that Isakson

had advertised in Area 1 in the preceding day's paper.

Mr. Isakson responded by saving that "he did not sell real

eslkake and that Be hadn't seld real estate; -and the parties




sEnpul e aslae e, Teakson, in fact, “hes not peweonally

Listed, shewsn er @0ld anyome, Negrg ox white, any real estate

afEer Mawell o5, T@80@." Me. Isakagn indticated that he thought

Ehe catlex's Tdntavect would be best servad” if he coltagiad

sEs of Lwe Sellfhivset Atlanta raal colate agencies {one black-

owned, the other white-owned) "because he [the professorl ...

taught school in the southwest area of Atlanta, of which we

[Noxrthside] do not sell any real estate."” Mr. Isakson related

this incident to a meeting of the DeKalb Women's Real Estate
Couwnenll Heldd latey i the spring of 1970. At--that-nectineg-
Mr-s-fesakson~-teid-the-audirence-that-while-talking-teo-this-black
caliers-he-teld-the-eatter-that-Yhe-did-net-selil-reatr~estatey
end~that-he-had-pet-scld-real-estate-since-Mareh-23+-1960:%
Be-hetd-this-methed-eunt-as—a-redei~for-white-reat-estate~gsalegpeople
who-did~not-wish-te~dealt-with~blaekss

The Reverend Sam Williams telephoned Mr. Isakson concerning
Mr. Isakson's conversation with the unnamed black professbr

from Detroit. When confronted with allegations of discrimination,

Mr. Isakson, according to Government witness McIntosh, who

attended the Women's Council meeting, said to Reverend Williams,

"No, I did not refuse to gell him a home because he was black."

When-confronted-with-attegations-of-discrimination;Mrr-Esakson
fatted~to-deny - thices

The pre—-Act Bower's incident and post-Act Detroit Professor

incident are the only two incidents where Mr. Isakson, who

generally does not "meet the public" whether white oxr Negro,

made gencral referrals of Neagroes to real estate firms selling

in Southwest Atlanta, an area where Northside has no listings;

and Mr. Isakson testified that on at least one occasion he had

made a general referral of a white person to a Negro broker

selling in the Southwest Atlanta area.

Mr. Harold Dawson, a black real estate broker, who is a

member of the City Planning Commission and a former president

of the Empire Real Estate Board, made a telephone call to



gefendant Eoplisaere 1u the course of business iw 1976. During
thelir - converdatien, Mr. Dawsen agked if Mr. Isaksen could halp
him with a client. Mr. Isakson reminded Mr. Dawson of his
ineolvenenl &k il lawsult, and indicatted that he "weuld be
ip 2 betfer Desitien® o ascsist Mr. Dawsen at some later date.
The conversation emded-at that point.

Mr. Dawson testified that he never indicated to Mr. Tsakson

e “ee-en" an any particular type of tramsacitien. Mr. Dawson

FuEEhEe Besitamiod ket "1 folt thet I could have purswed the

conversation but I decided not Eg," that he did not take

M, Joelson's tespahte af negative, that Mg. Isakson always

agts faxrly and in aeesrdance with law irrespective of race,

ani@ that hie biad e @eiplannt  albeut his eall to Mr. Isakson.

Mrs. Patricia D. Randolph, a licensed real estate agent
in Atlanta, testified that in June of 1970 she contacted
Mrs. Katherine.Gribble, a Northside agent, to ”cooperate”'in
showing one of her listings to a white client of Mrs. Randolph's.
Mg . Remdglall elatns Eheil dering their conversation, Mrs. Gribkble
asked if Mrs. Randelph's elient was black, and after being
told ek ke was not, s, Gribble volunteered that if she knew
a pelcntial cliernt was Bilash, slhe would fail to show up for
any dppointment with hdiss. Mes. RBandelph further stated that
Mrs. Gribble later showed Mrs. Randolph and her client the
house inguired abou£ apiel at thet time gave Mrs. Ramdolph her
bilsiness @ard. Mes. Raadelsh produweed this dard durimg the
trial., When placed on the witness stand, Mrs. Gribble testi-
fied that she had no knowledge of ever having talked wgth
Mrs. Randolph. She also contended that she had never made an
appointment with a black person that she did not keep, and
ot she had Sserecd e the best ©f hex ability the emly black
person who had ever contacted her. From the testimony given
by HhcEe tuwo wenen, the Court Ffinds that evan if this iweident
occurred as Mrs. Randolph described, it represented only the

spontaneous statement of an agent describing her own conduct



B mot des@gribiig the pelicy of the company or defendant
Isakson.

Mrs. Amaryliss Hawk, an assistant professor of speech at
a local black college, testified that she called Northside
Rea bty clrilne g e, and after asking feor the sales manager,
was connected with Mr. Isakson. She was guite certain of the
date of the call as she had gone to the hogpital later that
same evening and delivered her third child. Mrs. Hawk claims
she told Mr. Isakson that she was interested in a four bedroom
house in Area 1 (an area in which Northside sells property)
in the $35,000 price range. After a brief, cordial conversa-
tion, Mrs. Hawk allegedly told Mr. Isakson that she was black.
Ak dhas meiinte, ME. lsakceh purpertedly said he could not help
a black family, but that he could recommend the names of two
other real estate companies which would help her. Mr. Isakson
demicd over having talked with Mes. Hewk and further proved
that he was not in Atlanta on June 2, 1970. From the evidence
presented, Mr. Isakson proved to the satisfaction of the Court
that on June 2, 1970, he was in Valdosta, Geergia, on business,
amed that be s netr W his Atlanta office at any time that day.
The Court fihds that singe Mr. Isakson was in Valdosta, Georgia,
with Me. Jehn Belwes,. & Yaldsata attorney, om Jupe 2, 1970,
Mrs. Hewk cduld new halle had any conversatiems with him on that
date. Therefore, the Court finds that if such a conversation
did in fact take piace, it must have occurred on some date
other than June 2, 1970. The Court, however, is unable to
assume that Mrs. Hawk had this conversation with Mr. Isakson
on some date other than June 2, 1970, because of Mrs. Hawk's
definite testimony as to the date on which she made the call.
From the evidence presented, the plaintiff did not prove to
the Couet Tlialk e, Hawlk's alleged talk with Mr. Isakson did
in faect take place.

The uncontroverted evidence showed that although Northside

had not actually consummated a single family dwelling sale to

a Negro, either individually or on a "co-op" or "commission-




sharing" basis, Northside had made available tc Negroes its

full range of services on at least 20 different occasions,

including at least one Negro contract submission to a white

= seller who listed with Northside, occurring both before and

alber conmeeent af this action; and Northside had a policy

@i SeEnE e Rch Father than resistance to the Act. Finally,

defendants provided the Government during discovery with the

name, address, telephone number, and sales office of each sales

Eelslemiianil Bralar dosociated with defendant Northside and a

list of more than a dozen instances when sales persons associated

with defendant Northside had provided to various blacks before

SnE e e ane e et een ©f thas litigatien the full range of

thear sexvicas. W Tealksen, in his testimony and on deposition,

referred to or incorporated by reference to defendants' inter-

rogatory answers at least 20 instances of sales persons asso-

ciated with Northside serving blacks. His testimony was

uicon EpEEeeEass e Covernment deposed, in addition to

Mr. Isakscn, one broker and two sales persons associated with

defendant Northside and had F.B.I. agents interview over 40

sales persons formerly associated with Defendant Northside.

The interview summaries submitted to Government counsel by the

F.B.I. and supplied by the Government to defense counsel were

adimitted into ewdemes oo & Jaint Bxhibit; and they provided

ewtdence of compilitenels, wet violation, K of the Ast before and

after its effcetlinie datte. Notwithstanding ity discowery and

intensive investigation, which would have permitted the Government

W e el e RS SEcld mene thian 200 present ox former Northside

sales PemsaEs ar brokens, the Government ¢alled none; and *his

Court finds that, had such persons beecn aadlod e #osiiify, the

evidence as it existed in documentary form shows that defendants'

present and former sales persons had complied with the law and

repeatedly served Negro clients so that this Court can presume

Trom Cie Covennment's degigieon pot to call any of them ‘that

| their testimony would have been adverse to the Government's

case.




CONCLUSIONS OF LAW

S ectiicn WSO GEEE, 42N uEsciten EGINSIlRc)ieitithic FPair Housing
hct places the burden of proof upon the Attorney General to
show by a preponderance of the evidence that the defendant has
engaged in a "pattern or practice of resistance" toward rights
granted under the Act or a pattern or practice which constitutes

a general public importance denial of such rights to any group

of persons protected by the BEESE S EEEEEE I e —

Tenth Corp., 437 F.2d ZCUSEEHINES SRR S e e

Mitchell , 327 F.Supgt SRS (.0, , Ga., 1971) ; Unisted

States v. Bob LajsemesmEess 8, Tnc,, 327 F.Supp. 487, 4EEEsCS

(N.D, , Ga., 1975 SElENaiteion before this «Coupt Jis Sleehar
the plaintiff Wae WEENEEEE RN rden by proving that HeostiEwdo
Realty and Ed Isakson have engaged in a discriminatory "pattern

or practiae” e Seilisk el Gstate .,

THE "BOWERS "INCIDEN

It~appears-to—the-Cenat that -~ liasakeon-ereated-the
Bewers-in-a-diseriminatory-manner-—-—fE-was-admittedity-abneormak
for-Mr--Tasaksen-te-decal-directiv-with-‘waltk-in"*-eustomersy
sitpee-Isaksen-kimsetf-stated-that-he-never-handltes-would-be
purehase¥s—~uniess—-there-ig-ne—-other-sates-person—tn~the-offices
Further-—tt-wenld-seem-abrormat-for-a-vekeran-real-estate-
salesmaﬁf——%}}~te—£aii—te—diseever~%he—5&yer*s~ﬁetai—éinaneiai
petenttat-before-determining-wvhat-priecd-house-the-buyer—-contd
afferds+-{2}-to-deny-that-the-eornpary-had-any-hotuses—Iisted
within-the-priee-range-of-the-potential-buver-without-consutt-
Hag-the-tighing-book-or-the-agente~in-the~offices-and~{3}) -to
refer-a-potential-buyer-to-arether-real-estate-company-~wrthout
leo-speratingt-or-reeeciving-a-~xeferrat-feer--Furthermore,

My -fsaksen-stated-in-his-depesttion—that-he-had-never-referred
a-vhite-buyer-to-a-blaek-realt-estate-broker-as-he-did-Mr--Beowers:
Ir-sherty-Mrr-tsaksen-treated -the-Bewers-ir-a-differert-manner-

than-he-wenld-have-treated-white-eustomers -



Atthough~-the-Boweral-ineident-~oceurred-prior-to-the-effee~
tive-date-~af-the-Act;-rt-ta~-relevant-teo-this-ecase—-in-that-it
shews-a-past-practice-eof-digerimination-whieh-this-Court-feels
has-been-earrred-forvard-te-the-defendantls-pregent-operations
Befendant-Isaksens-himsetfs-stated-that-at-ne-time-after—the
Act-vwas-passeds;—-did-he-attempt-to-explatn-rts-stgnifieanee-teo
his-satespeople-per--did-he~attempt~to-charage-his-er-Nerthsitdels
petzey-er-methed-of-operation-with-respeet-to-blackg---When
there-is-a-~£finding-of-a-pattern-or-pracktiec-of-diseriminatien
beéefe—éhe—e£§eetiVe—éa%e—eﬁ—éhe~AeE7~aﬁé—ii%%}e_ef—ne—eviéeﬁee-
indieaﬁes~a—§esﬁ—Ae%—ehaﬁge—in—sﬁeh—pa%%ern—af~pfaetiee—up—te:
the-time-sutt-is-£fided;-a-strene-inferenee-arrses-that-the
pre-Aec-pactern-er-practiee—-coentirnved-after—the-effeetive-date
of-the-Aet;~and-such~evidence-ig-of-significant-prebative-vatues

UTST—vT—Wesé—Peaehtree~¥eﬂth—€efa77~supfqv

S E-RECROET-PROPESEOR-FHEEBENT

Aitheugh-the~events—-surroundine—the-phene-ealti-fram-the
bBetrort-professor-are-~-vague-due-to-the-anonitmity-ecf~-the-entier;
Mr--fsaksonts-ewn-tegtirmony-ic-suffieient-te-shev-the-Court
that-he~treated-thig-ealier-in-a-different-manner-than-ke
weutd-have-t¥reated-a-white-ealier---Phe-defendant-Ffsaksen-vent
through-none-ce—thid—ustal-precedures-for-guatifying-this-cus-
tomer-in-terms-eof-itneere-or—geegraphieat-area-destrredr-buk
rather-referred-him-immediately-te-two~other--real-estate-eom-
panies-wkhieh-seld-primariiv-te-blaeckss--Mrs-Isaksen-ztated
that-he-made-thta-referrat-becaunse-he~fett-that-+hirg-ctirentls
rnterest-would-*best-be-served“-by-going-eitsewhere:——8Such
subJjectrve-standards-which-resuit-in-btacks—not-being-served

er ~sdnsttsdcare-taherently “suspects-—Hi8: v WastPeachtree

TPerth-Eorperation+-guprasr-B+-5+-vr-Sheet-Metatr-Werks;-416-Fr24

123-4{8th-Ci¥r-7;-1969)---Oree-again;-Mrr-Isaksen-referred-a
biaeck-to-arother-ecompany-vwithout-'eooperatipgl-or-elatning-a
referral-feer--This-fact-altere-is-unusval-fer-one-engaged-in

a_commercial_vehture_-to_make_a-profit..



ft-is~undisputed-that-Mer-Isaksen-teltd-the-black-prefesser-
that-hey-himself-2dtd-not-seli-khovsesl-pgnd-£fusthers~that-he

had-neot—-advertised-any-heuseg~in-the-previous-dayis-new

U}

*

ft-appears-that-Mrr-Fseksen-made-these-gtptemente-gritheouvt-mak-
whg-rt-okear-that-adtheovgh-Me--Eseksons;~hirsetfr-did-nok-seid
er-advertise-housesgy-Northside-Realtty~did-bethr~-One-may-not
be-attowed-to-use~sueh-half-truths~te-aveid-the-purpeses-of
the-Fair—-Heusing-Aetr~~Failure-~te-give—a-Negro-adegnate-infor—-
ratron—-or-ard-is-erdirnariiv-given-to-whites~has~-bean-held-teo

be-diseriminatery-conduct-——-U-5+-vr--West-Peachtree-Tenth-Cornyr,

CONVERSRPTEN-WEPH -MR +~BAWSON -~

In-kis-conversatteon-with-Mr:-DBavsen-Mrs-Isakaser-sheved

that-he-did-not-treat-a-Negre-brokeris-effer—to~-‘es-opt~trn-the

a3
o
-

—same-manner-he~wounltd-have-treated-csuveh-an-offer-from-a-white
brekers--Fhe-mapner-in-which-Mr--Isakson-rade-refererce—to—the
peﬁéeney~e§—%bis_sai%wéiseeﬂfageé—aﬁdT—in—faeé7—enéeé—éheif
eonrversatrens--Furthermere;-this-referenee—eonid-have-had-tittle
ether-meaning-than-teo-suggest-that-Mrr-Fsaksen-weuld-net
Leo-operatet~with-any-black-reattor-unless-crdered-te-do-se
by-thig~Court-~-Phia-Act-of-diseriminatien-constitutes-a-viola-
tieﬁ—ef—§—894%&+~e§—the~Fair—Heﬁsing—Aet7~42—675767—5368443}*
sinee—Seefieth94{a%—ﬁakes—it—uhiaw%ui~ﬁe—make—a~dwe%%iﬁg
vnavarztaeble-to-any~-person-en-aecount-ef-race-

The Fair Housing Act should be given a liberal construction
to accomplish the purpose of eliminating racial discrimination.
In this regard, the Act prohibits subtle, as well as, more
obvicus forms of discrimination, and courts should lock to each
transaction‘in its entirety to prevent indirect, as well as,

direct methods of discrimination. But only when there is a

finding of a vattern or pragtice of diserimination before the

effective date of the Act and little or no evidence indicates

g Pesi=iel chande 1n svch patiorn or practice up to the time

suit is filed, does a strong inference arise that the pre-ict




e rn e e continued after the effective date of the

|

Act, and such evidence is onlyv then of significant probative

walue; howtwiems 2 gingle pre—-2Act act (which, even if actually

conns st gen carried forward or perpetrated post-

o e e o finding of viglation of the Act, parti-

gL e s hieee exists post-Ack evidence of compliance

RN e,  Farehermore , . this Court has previously stated

e R e 2 isclated violation by a singlé person

acting independently, Congress intended enforcement only by

prisesgRtete o, Ghould Gengress dacide that the public interest

reguires increased enforcement powers for the Attorney General,

3 & asENEEE e e,  Phie «court should net." U.S. v. Bob

Logene s e =0 Toe., 327 F.Supp. 487, 493 (N.D. Ga. 1971},

Pherefores-this~-Court-wiltt~not-atiow-Mrr—-Isaksen-ard-Nerthside
Reatty-te-eireumvent—the-purpeses-ef-the-het-by-the-metheds
usedR-iie-Soallisenl o dead shge-with-the-Bewers ;- Mz - -Davwsen+
and-the-bBetreoit~-professers

The Court takes note that the government filed this case
anig prcesnites 2 puth litdle ‘evidenca e si@ppert its position
that the defendants were engaged in a pattern or practice of
discrimination. At the time suit was filed, the government's
case consisted of one pre-Act incident and one post-Act
incident (which later failed of proof.) Mr.-Isaksents—own
aetions-ané-statements-that-Congress-has-exeeceded-+ts-eonsti—
ﬁuﬁiena}—%imiﬁa%ie£37~hewevef7—indiea&e—his—inteﬁtien—en~behaif—
gE-Tmgat=-aid-the-company-to~resist-compliance-with-the-pur-
pegses-ef-the-FPair-Heusing-RAet----The-Court-£finds-—tkat-
Mr--Isaksenls-intentiens-have-rmanifesdted-themgelyes—-in-hxs
aetiols—adEElaE -l aclk-poeple-as-a-gredp-have-thereby-bean
denbcds che-protaction-gnaranteed-by ~the-Aet~-~-Fhis-denrat-of
preteetien—-is-of-suffieient-publie-irmpertaree-te-avtherize-the-
relief-herein-eranteds

From the testimony of Mr, Isakson and from the testimony




interviews with former saleswomen and the presumption drawn

fzom the Coveruilewt's falilunge B cdll such cales sorseams a0
o

brokers that theie festimenly welldl b= acuarsc, defendants'

policy and practice must be concluded to have been to complvy
B ARl

with the law amd to Scrve all customess samamdlees of Tace,

codior, religion or mabihcmal oFiqun g Bliils pelioy tas o~

plied with as evidenced by at least 20 instances before and

aifkay connencaseant of this lifigation when salas versons

an-aes aEad i Bl oxthicside had served Black cugtomers.

W EREwonee s in thiy Tgaktern and pragtice” action

made sweeping allegations that defendants had violated all but

the “apti=bilieelEictine" provision of the Act. ©On the bagis of

all of Ele carilen 8 aniellnainie ghe Court's obsaerwvation of the

appearance and demeanor of the witnesses, this Court finds

whggt Elg ChlcheiEmte Wilde e Lad  to mEet its burden of proof.

fille recled SRS ¥ Coyorament 's allegationg; the

Bowers could not be served for economic reasons (and that

ipcidept SEoE- sl cainiiaaily grior e Ehe cffective date of
3/

the Aet) "  She Detuelt Beefedsor incident invelved no more

than an evaluation that a real estate firm listing in the area
S 7

where he would teach eopull better serve his interest;  and

the Dawson-Isakson conversation prcves nothing racially dis-

criminatory (and Dawson's testimony taken as a whole actually

2/ From the Government's failure to call any of the 200
of me¥e possille GAEEESEES svallable to-tell the real "Northside
story", an inference arises that their testimony would have
been adverse to the Government's case. United States v.
Mi'mitmiee o ZREL L S EEE, 13141315 (B, HMéd. 1969). Accord:
Thiea=F e Clecwi it v, Dibad States, 306 U.8. 208, 225-226,
SO T e R Teenicans ShippiRg. S.A. V.*Emersa
Nagchkeiiisy Sl 2d 739, ¥33-734 1BEh Cir. 1966]) ; II HWigrore,
Evidense, 2885, p. 162 {(3xd ed. 1940 and cases cited in annota-
tions thereto and in 1970 supplement).

3/ While this Court should and did consider the pre-Act
Bowers imoidet , Wekt 28 proof ltself of a pest-fiet violation
gf the lAet, but S5 pEobative cvidernge which might explain post-
Act conduct, United States v. West Peachtree Tenth Coro., suonra,
defandants ' pepE-AcE depduct considered in its entirety establishe:
a EasEarn and pEect e of Bompliance, not violatiom, of the Act.

&4 - Whelie Ehils Caurt i nek peepaved in this gase to suggest
ek ey refesgal of Negro inguimers to a real estate agency
sexving a predeminantly Negro of transitional area might violate
the Act, it should be noted that an avoidance of such referrals
would be the wiser course of action.



gorroborates Isakson's that he has alwavs comnlied with the

tow) .

The Govermment's evidence of alleged violations of Title

Wit awetlolBEiNEEIREd apninst the cvidence of the recerd as

a whole in determining whether the Government has established

ntte allegaiiions B§F "patbtern or practice of resistance"™ or a

"general public importance denial' of Title VIII richts to a

fecriloE gl deons protected by the Act". On the one side are

two post-Act incidents, which involved Mr. Isakson and no one

ela=.  Aliongh the testimehy of recewrd supports the comiglusion

discrimination and a finding that the response to Mr. Dawson

arose from the exigencies of this litigation and was not,

e e e e BEEER, te e treated as a refusal te do

business for racial reasons, even 1f those situations were

fonns =olwaE ek earinallly-digorininateory refusals to do business,

the prependerance of the evidence would establish that Northside

Bas et satelh el Wi Gle YIFE for, on the other gide of L{he scales,

are these facts: None of the ten brokers associated with

Northside (other t&in Mr. Isakson) and none of the 167 agents

associated with Northside, who do 99.9 percent of the business

o Haoelftheh de, has ievawBealh fetind to have been engaged in any

Paiiers o practise g e Hablic interest denigl preseribed

By Title VITII; every black would-be client of Northside has,

since the effective date of the Act, been properiy served;

and e lesst® B0 Wlaglis have been prowvided fully 4ll services

oifcicd By Negrthiside .

The foregoing facts and all -other facts of record do not

SuppoEt SNl e of resistance by defendants (or their asso-

ciates) to the rights of blacks to eguality of service, do

not establish a single violation of Section 804 of the Act,

diild da ot refliet 8 poliey and practice of discrimination

puEs et to defemdants" “"regul

o)

r procedures" which would amount

hEA e o aartice of resiskance” to black rights




or which would show that any group of persons, i.e., blacks,
had Leen denied rights guaranteed hy the Act to such an extent
88 to raise SEmENNESne of general public importanee,
Judament is therefore enterced in favor of defendants and
L%
the action is hereby dismissed.

s day of 7 OB

U.S. District Judge

5/ Judgment for defendants precludes imposition of
injunctive relief and defendants therefore have not reproduced
in this proposed amended order that portion of the original
order.



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTHICT OF GEORGIA
ATIANTA DIVISION

UNITED STATES OF AMERICA,

Plalatiff, :
CIVIL ACTION
WS
NO. 13932
HORTHSIDE REALTY, et al.,

Defendante.

BRIEF IN SUPPORT OF
PROPOSED AMENDED ORDER

D/
The proposed change  in paragraph 2 at page 1 of the

Court's ordes Siuply ssllcehs the IEet that, while tChere is

no quesileon EEat Mgy lsslicon's license deas inure to the
benefit of the Company, it 1s not his license alone which is
impertant,  EScH ong @i the seyven residential sales offices

of Neorthslse s i clisene OF a hreker and, 2ll together, there
are ten brokers whose licenses inure to the benefit of North—.
gide.

Defendants belleve that the proposed amendment of para-
graph 2 at page 2 of this Court's Orderg/ is Justified by re-
cognition of paragraphs 33 and 36 (considered together as they
should be) of the Jully T, 1971 stipulgtions of fact introduced

s

into evidence in Joint Exhibit No. 2.

}/ All references to proposed changes are to the materials
in the proposed amended order, attached hereto,

2/ All references to the "Court's Order" are to the order
ahd lajunatlien of Desswbar 29, 1971.

o The Court's decision as it now stands would imply to
the casual reader that Northside has not to date sold to a Negro
a2ngy -5 Lngle EREEy o other dwelling ab any tine up to thae pre-
it ., SllSednl o ths cutioff date for ths cleése of evidence
established by this Court's pretrial order, Northside has sold
slich a single family dwelling to a Negro.



Defendants submls that the last sentence of paragraph 3 on
page 2 of this Court's Order should be amended as proposed in
liett of IR ((Bereiaatoer "TV) 20-21, 38-39, U3, 59, 205,
See alse Dalendants™ post-trial brief, page &, with respeel te
the Bowers' arsa and price preferences. Furthermore, this Court's
deeicion at paragraph 3 o page 2 should be amended to add the
Fol Yauing:

Mr, Isakson testified, however, that he personally

kil S@une &6 difTigwlt e fet his own Buckhead

affice sales persomnheél Go handle any client -

white or black and even including in the past- -2

relative of his - who does not want to spend more

than $25,000,
See T, 207-08 and page 8 of Defendants'! post-trial brief. Mr,
Isakson's statement was supported by Defendants! Exhibit No. 9
reflecting that the average sales price for resldential real
estate transactions made by his Buckhead office was over $44,000
duwirkag the years 1969, 1970, and 1971. See also page 7 of De-
fendants' pest-Grlal bEpief,. Slmilayly, Defendants'! Exhiblitg 104,
10B and 1CC reflectec that the average residential property sales
price during the month of February 1968, when the Bowers visited
Northside, was $40,460, Both newspaper listings and completed
sales transactions during February-April 1968 reflected that, at
the time of the Bowers' wisit, the $18,C00 house they thought they
saw advertised byNorthside was neither listed nor sold by North-
side. See Defendants' post-trial brief, pages 7-8 and Proposed
Findings of Fact No. 6 aud ¥ submlitted therewith., Finally, para-
graph 3 8t page 2 shewld be fursher amgfided to reflect:

e, Isalcen qualified the Bowers as to their

finaneial eapacity by persanally determining

from them their income and by applying theretd

thie shassderd "tule &f thumb" applied to all

prospective purchasers, white or black alike,

that they could purchase a house at a price no

greater than 2-1/2 times their annual income,

limiting the Bowers according to the $6,500
incone Ghey aEmitted te a house at. .a price of

[y

bietwaen 315,000 and $16,2%50.
See Defendants' post-trial brief, pages & and 7 and record re-

ferences contained thereln,.



Ths seceiiiissischce ccntained ia the paragraph at the bottom
W hEee 2 and @Esiiiaitine o Ghe top-of page 3 of this Court's
decision should be amended to state: "The caller stated that
fie wias a black Weelessor a2t one of the black collegaes and that
he wanted to buy a house that Isakson 'had advertised in Area T
in yesterday's paper'". See T, 209-10 and Isakson deposition at
61. The third sentence in the same paragraph should be amended

to state:

Mr., Isakson responded by saying that "he
did noft sell real estate and that he hadn't
Seld vakl astate"; and the parties stipulated
et T, Todleon, 1a Tact, "has nof parsonally
Eciies . SHeln oF seld anyone, Negro or white,
Ay el GeEate after Mareh 23, 1960." MNr.
dselnen  nditsaied that he thought the caller's
"interest would be best served" if he contacted
one of two Southwest Atlanta real estate agen-
cies (one black-owned, the other white-owned)
itleeiioe e |the Professor] ... tawght school
in the socuthwest area of Atlanta, of which we
Micrtheide ] do net Sell any real estate."

The fousth sentehce 1n $hal Same pawagreph s@ould be the last,
The fifth sentence merely reilterates the uncontroverted facts
=stiphlateld by the pawitich and the Sixth sentence constlitutes an
inference notl SepEgrted by eiltber the tesStlmeony of Government

witness McIntosh or the statements of Mr., Isakson, See generally

Defendants! post-trial brief, pages 9 to 1ll.

The sentence in the first full paragraph contained on page
3 of fihe deeilsich shonld be replaced to read as Follows: "When
confronted with allegations of discrimination, Mr, Isakson,
according to Government witness McIntosh, who attended the Women's
C oufie il meeting; gaid o Revarend Williaws, 'Ne, I did not refuse
to'aall Wi e done becuanss he was blaek™ (T. 167-68, emphasis
added). The second sentence in the Order as it now stands is a
"clearly erroncous" finding of fact.

Immediately following the findings of fact with respect to

the so-called "Detroit professor"

incident and immediately prior
to the findings of fact with respect to the "conversation with
M, laeien, " the Tollewing additional flnding of fact should be

made s



The pre-Act Bowers' incident and post-
Act Detroit professor incident are the only
two incidents where Mr., Isaksca, who gen-
erally does not "meet the public” whether
white or Negro, made general referrals of
Hegpees Lo rPeal estate firms selling in
Scuthwest Atlanta, an area where Northside
has We lEsEingss and Mr. Isakson testifled
that on at least one occasion he had made a
genandl Belerral of a white person to.a Negro
broker selling in the Southwest Atlanta area,

Hathhesnet e e, Lpakson's cohtact with the public, see De-
fendants' post-trial brief, pages 18 and 19; and with respect
To chewiiEeraferval , see Isgikson's deposition, pages 22-23,
The whine referral sceurremce makes cleayly erronecus this
C ola i iy conclusiois of law at pages € and 7 with respect to
general referrals and the Bowers! and Detroit professor in-
SLBeES .,

To the secemt Toll DEsardeph on page 3, this Court, in
order to reflect the material testimony of Mr, Dawson, should

add the following two senfences:

Mr. Dawson testified that he never indicated

to Mr, Isakson the name or race of his client
and he did not ask Mr. Isakson to "co-op" on
sl TRPtienlar type of trangéctieon, Mr. Daw-
Sen further testificd that "I felf that I could
have pursued the conversation but I decided not
to," that he did not take Mr., Isakson's response
as necotive, Gaag e, Ig@kson dlways acts fairly
and in accordance with law irrespective of race,
and that he had no complaint about his call to
Mr. Isakson.

Sce Defendants! post-trial brief, pages 12 and 13 and record
5/
references contained therein.

a7 e Court bas eritized defendant Isaksen's fatlure to
"cooperate" with certain real estate agencies or receive from them
a referral fee. The conclusions of law drawn {rom this conduct,
as reflected in pages 6-8 of the Court's decision, are clearly
grroasmiE e S niainly in confliet with Stipulatiocas 30, 31 and 32
contalned 1in Jolnt Exhibit No. 2, which reflect that, ian the in-
dustry, if a referral is made to another agency with respect to
& pepuicnlaps EINEIaR 1isted By the other agency ang the sale is
consummated, the referring broker/salesman might eXpect to share
e ol cemples e e when o genergl referral 1s made, neot with
respect to a specific property, the referring broker/salesman
may sol expect teo share in fthe subsequent sales commission., See
alog Julaie Exhibit We. 2, otipulation 33, relflecting an instance
whereln defendants did in fact both ceoperate and share a com-
miSsien with a Negre broker wlth respect to a particular listing.

5/ Only by assunlng facts not known to Isakson at the time
G SeMEE el e Ay CRals Tourt find that Dawson had in mind cooperation

SlliES



At the cEl@iiEgscon of Lhe Court's findings of fact and
immediately before its conclusions of law on page 5, another
Mading of féaed shppld be added:

The uncontroverted evidence showed that
il alennh Werthslde had not actually con-
summated a single family dwelling sale
e, eiither fadividually or on &
"co-op" or "commission-sharing' basis,
Northside had made available to Negroes
its full range of services on at least

el Ei'erent cccasions, including at least
one Negro contract submission to a white
glller who listed with Nortnside, occurr-
ing both before and affer commencement of
BiS ‘adction.

The absence of the foregoing finding of fact prejudicially
teprigen delcndants of uvspehiroverted faets critlical to a proper

weighlang in the tetaillty ol defendants' conduct of their compli-

ance with the Act. Overwhelming support, never challenged by
the Government, exists in the Sestimony of Mr. Isakson (T. 204-
206, 217-219, 224-228), the defendants' answers to Government
Interrogatories No, 15 and 17, incorporated by reference as Ex-
hibit 1 to defendant Isakson's deposition which itselfl was in-
troduecd e ciildence 28 Government Exhibit 13, the testimony
of Mre, Geiile (T, 298-299) and Joint Bxhibit 3 containing
the F.B.I. interview summaries of more than 40 sales persons
formerly assoclated with defendants as to the handling of and
poligy Wwith respeet to Negrees, plainly showing compliance
with the Act and rebutting Government allegations to the con-
trary. See generall& Defendants?! post-trial brief, pages 21-24,

Tusiine beo ShllE Peles s oeiieluslions of law, defendants
believe certain amendments to be in order.

In light of the proposed amended findings and the record
references listed in support thereof, defendants believe that

e Tylsiene 1 Al - 3 of senterice 3 of the first full paragraph

Geabiaustion of feoetnoke 5/ ...

with Northside, that his client was Negro, or that the property
sought was a single family dwelling and not some other type of

reo b ailfiate transactieon, Such an assumption 1s unsupported by

The vellaird and wlaly to def'endants.
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on page 6 under the caption of "THE BOWERS' DCIDENT" are
clearly errcneous. Furthermore, based on a general knowledge
of his company's average listings and sales prices and
4 DEmeonal Temliiewihy with his sales persons' reluctance to
handle would-be purchasers wishing to spend less than $25,000
Pliseiladine o relative of his own), Mr, [sakson's fallure to con-
sult Northside's listing books or the sole agent present in his
office and occupled wilth another customer durlng the Bowers!
visit is understandable rather than "abnormal for a veteran

real estate salesman.” Sentences 4 and 5 of the first paragraph

under the "BOWERS' INCIDENT" are contrary to the record in light

of e, Isalssen's tagtimeny on depesition, pages 22-23, concerning

the "Mille Bssideat”.

Finally, with respect to "THE BOWERS! INCIDENT", defendants
comberid that this Court's conclusion €hat ah lnfersnece of post-
Act unfailr housing practices can be supported by Mr, Isakson's
handling of the Bowers and his deposition statement, taken out
of context and made without reference or relation to the Bowers'
transaction, Ghet Morthsids’s policy with respeet to Negroes
remalned unchanged after the Act, represents a strained mis-

application o The Fleth Clreuit's Geslslion In Unlted States v.

YWesat FPeaokiies "avh Corp.., 437 ¥.24 221 (5th Civ. 1971). The

_defendants had complied with the Act after its effective date in

at least 20 or more situatlions prior to the time of the trial,
-Rny objective weighing of the preponderance of the evlidence should
sapwert & finding ©f 2 pest-Agt compliznee even 1f the pre-Act
Bowers' incident might arguably have been considered distrimina-
tion by post-Act standards. And it is well-recognized now that a
finding of pre-Act conduct which post-Act might have been an un-
T heusdng progéiee will et suppert 4 Tinding of a wiolation

of the Act but is only relevant to explaln post-Act motivation.

United Hbates v, Wes® Peachtree Tenth Corp., supra; see United

Plate u. Jaekaenllia Tevming]l 0., Siip Opinton, pps.. 53-54 (5th

8. 1971 and Debineg v, Local 212 IBEW, 292 F.Supp. 413, 44l

(8.0, Ghle 2968) .



The only two post-Act acts of defendants whicn this Court
found to be racially discriminatory -- the "DETROIT PROFESSOR
INCIDENT" and " CCOWVERSATION WITH MR, DAWSON" -- constitute
BWe lsolated Ingtamees and not any intentional discrimination
e bhey are copglders in the totality of the context of the
uncontroverted evidence showing repeated provision of Tull ser-
Viees o Negroes by aumerous Northside sales persons. Not only
would the evidence presented by the Government not support a
findioe ©F & "pattera or practice", but it would also not support
a2 holding that black people as a group have been denled the pro-
tection guaranteed by the Act., More erroneous, however, than the
holdine e fhe hadis af bt the two post-Net actions of Mr, Isak-
son (and ignoring the Paiality of defecndants’ confuct in compli-
ance with the Act) is the unfair and unsupported conclusion of
law that defendants' assertion of constitutlonal defenses "in-
dicate his [defendant Isakson's] intention on behalf of himself
and the company to resist compliance for the purposes of the Fair
Housing fe®", a@ Ehils @obid beld ot page 9. As a matter of fact,
the testimony fwily SuBperes and regulres a finding of good faith
intention to comply with the law (see, e.g., T. 217-19). MHore-
eyar, 16 weinild be gressly unfalr Lo impyte o any defendant an
intestion go viaglave a law because of deouks a8 To i6s constitu-
tionality. = |

Defandants submlit LhEE, Iif the tetalléy of defendants' con~
duct is considered, the evidence showed by a preponderance that
defendants have, in fact, complied with the Act slnce its effective
date, The proposed penultimate paragraph of the proposed amended
grder supports that conclusion, ' |

On the basis of the>%oregoing proposed substitutions and
GuEnencts fo BRlE Cebpbls findimgs of fact and coneluwsions of

taw {(as set out in their entirety in defendants' proposed amended

8/ See following page for footnote 8



r 8 v k.
Eootnocte 8 for page 7.

163]

€/ The Court may have had reference to a statement of
e 1 cakson, @Reaehed Lo his deposition and made a part thereof

3

cisiclp osibuilommiramslosia Nl s whdich Mr. Isakseon said:

IR s@staii thich  tlae . Pady Housing or
ClERRNaRts dct of 1968; and I know that

uls et alies certain aciions illegal,
g o8 Coneress has authority within
el a0 Of the U. S5, Cogxstitution
e Tueh actions illegal. Although I
RS at my Firm and I hawe complied
pEmRERE eI T pevsional iy belicve that
@enizaecisiciimey iavie excecded its anthority
aGiEseeN Clemsicitctiion  in enaletiing the
AckaEin dEi e diie er [ahianlilenaeih Coriaresis !
clakaitonilainthsiis silcataattiien da hiepes that
this Court will interpret the law and
deeilde waE e sEialin S in e o

b . EEElE e el e, o dalgges. SBalement, o chronicle -Northside's
complete cEiniiadece’ Wit ilie Aev. He then referred to Northside's
Interrogatory Answer 16, filed April 16, 1971, for Northside's
statement of position in which Northside's policy of adherence
to the lew was e figwed. Im the answer to Interrogatory 16,
defendants has ersdimine i dgisasemination of the Atlanta Real
Betate Beoard's Jemuery 9, 1969, fair housing circularg that zales
heragers aa SR el been notified eof Safendants intention
specifically to comply with the then newly~enacted Fair Housing
Act; that they were instructed "to treat the Negro customer
exactly as you would a white customer"; and, after the litigation
wa s EomimiaEill Birokiers and agenlis were reminded, in writing
(March 24, 1971), of Nofthside‘s policy "to comply with the law ...
nngee Bl VIIT." M. Jsslsgem coneluded:

e Tar ag i Reew, lerEhcide's sales managers

aing. acents e eemalying with the law as I

ickzeRsinicisateiRlddaamsiEends, I @e noiwb

Bedsewre Chian Wawptiside has violated the law

i EENlenieisNnialeza S phalt T haviel edlther.
@erpit ok aa lisialdechitdic s Wl cleivilon @f eerpsitiicltional dowbts with
regpect to Titie e (oot puled upen By the Couwrt ), considered
abi e TeN L ealitenie of Terthside's eompliance with the law, do
wieyENshibigiorl: S inRcemalci o an v slatenblen tel diisighey the law.
BEleean, . blils svidenéee whbieh the Ceurt overlooked, fully establishes

that defendants made all associated personnel fully aware of the

s

H ol toaiiiee of the Faie Housing Aet (cf. Order, pp. 6-T).

8



order attached hereto), judgment should have been entered by

s Court heldiiie-EhET & preponderance of the evidence showed

(<iF

hat defendants had complied with the Act and dismissing this

A on..

Respectfully submitted,

GAMBRELL, RUSSELL, KILLORIN, WADE & IFORBES

Harold L, Russell

LIoyd Sutter

¢ Counsel for Defendants

L4000 First National Bank Tower

Atlanta, Georgila 30303

Jaguwary 10, X972



" CERTIFICATE OF SERVICE

I hereby certify that I am of counsel for defendants
Northside Realty Associates, Inc, and Ed A, Isakseon and that
I have this day served the within and foregoing Motion, Brief
in Support thereof, Amended Order and Brief in Support thereof
upon the plaintiff by mailing, postage prepaid, true copies
thereef To its attorney of record:

Miriam R. Eisenstein
Attorney

RadE Housdrz Section

CEnELl Righse Ddvizion:

. 8. Department of Justice
Constitution Avenue
Esiharigton, D, C, 20530

Baie I00H day of Janwary, 1972.

Of Councel for Defendants
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