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part:

STATUTES INVOLVED

£

The Failr Housing Act, Title VIII of the Civil Rights

1968, 42 U.S.C. 3601 et seq., provides in pertinent

£32 U.8.C. 3604 . . . It shall be unlawful -~

(a) To refuse to sell or rent after the
waking of a bona fide offer, or to refuse to
n2gotiate for the sale or rental of, or other-
wise make unavailable or deny, a dwelling to
aéqny person because of race, color, religion,
or national origin.

(b) To discriminate against any person
in the terms, conditions, or privileges of
sale or rental of a dwelling, or in the pro-
wvision of services or facilities in connec-
tion therewith, because of race, color,
religion, or national origin.

(¢c) To make, print, or publish, or cause
to be made, printed, or published any notice,
statement, or advertisement, with respect to
the sale or rental of a dwelling that indicates
any preference, limitation, or discrimination
based on race, color, religion, or national
origin, or an intention to make any such
preference, limitation, or discrimination.

(d) To represent to any person because
of race, color, religion, or national origin
that any dwelling is not available for inspec-
tion, sale, or rental when such dwelling is
in fact so availagble.



&2 U.8.C. 3613:
" Whenever the Attorney General has reason-
zble cause to belleve that any person or group
»f persons 1s engaged in a pattern or practice
«»f resistance to the full enjoyment of any of
izhe rights granted by this title, or that any
zroup of persons has been denied any of the
wights granted by this title and such denial
raises an issue of general public importance,

e may bring a civil action in any appropriate
ilnited States district court by filing with it

22 complaint setting forth the facts and request-
tng such preventive relief, including an applica-
zion for a permanent or temporary injunction,
regtraining order, or other order against the
werson or persons responsible for such pattern
2r practice or denial of rights, as he deems
mecessary to insure the full enjoyment of the
rights granted by this title.

Vi



IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No, 29431

UNITED STATES OF AMERICA,

Plaintiff-Appellant,
Ve

WEST PEACHTREE TENTH CORPORATION d/b/a
ONE TENTH STREET APARTMENTS, et al.,

Defendants-Appellees,

On Appeal from the United States District Court for
the Northern District of Ceorgia

BRIEF FOR THE UNITED STATES

QUESTIONS PRESENTED
A, Whether the District Court, in holding that the
United States had failed to establish a pattern or practice
of resistance by the defendants to the enjoyment of rights
secured by the Fair Housing Act of 1968, applied correct legal

standards to its own evidentiary findings and to undisputed

evidence in the record.



I'» Whether the District Court properly denied relief
on the 1-asis of a subjective finding that defendants acted
in good Eaith, without requiring them to adopt objective
reviewa':le procedures or to take affirmative steps to correct

the eff::cts of past discrimination,

I
STATEMENT

A. Procedural History

This is an appeal by the United States from a Judgment
of the United States District Court for the Northern District
of Georgia, entered January 5, 1970, denying relief from the
defendants' alleged racial discrimination in housing.

The action was commenced on June 26, 1969, The
Complaint alleges in substance that the defendants operate
the One Tenth Street Apartment, a 96-unit complex in downtown
Atlanta, on a racially discriminatory basis, in violation of
the Fair Housing Act of 1968, 42 U,S.C. 3601 et seq. The
complaint further alleges that the defendants' unlawful con-
duct is pursuant to a '"pattern or practice' of resistance

to the enjoyment of rights secured by the Act, and prays that



defendar s be enjoined from further discrimination and required
to cofrﬁét the effects of their past discriminatory practices,
Defendar.ts deny the allegations of discrimination.

liearings were held in Atlanta on October 1, 1969, and
Novembeir 5, 1969, On January 5, 1970, the District Court
found tliat the defendants had engaged in systematic dis-
criminarion before the effective date of the Civil Rights
Act but held the evidence of post-Act discrimination insuffi-
cient to constitute a "pattern or practice" of resistance,
The Couirt further found the defendants' present disposition
to be suich that no useful purpose could be served by the

entry of an injunction,

B, Facts

1. The Defendants

The West Peachtree Tenth Corporation, which 6perates
the subject apartment house has been incorporated and doing
business pursuant to the laws of the State of Georgia since
May, 1965.(A-529) Mr. Ted Levy and Mr, Robert Miller are
the only two shareholders in the Corporation. (A-588) As

majority stockholder and President of the Corporation, Mr,



Levy ha: general responsibility for the operations of the

One Ténﬁﬁ Street Apartments. (A-319) Aside from the sign-
ing of 1 :ases as representative of the defendant corporation,
(A-338) Mr, Levy has delegated the bulk of his managerial
responsibility to his managing agent, Mrs, Frances E, Price,
(A-338) who in turn hires and supervises three night managers
and pari-time rental clerks. (A-319)

The One Tenth Street Apartments advertise 96 rental
units ranging in price from $139 to $186 per month. (A-49)
Most units are rented on a six month lease, but shorter
leases, from three months to one month, are also availlable,
(A-320) The defendants' rental office is located on the
ground f£floor., (A-522)

There is a high turnover rate. (A-321-322) The de-
fendants? apartment house accommodated approximately 118 new,
incoming tenants during the period from January 1, 1969, to
Septembex 26, 1969, &/ Only 33 of the approximately 96
tenants residing at the One Tenth Street Apartments on January 1,

1969, were still living there as of September 26, 1969, */

e

*/ These figures are extracted from Defendant's records.,
(Pl. Exs. 2 and 3 attached to the deposition of Mrs. Price)



&t the time this suit was filed, all the defendants'
tenants were white, (A-487-488) The first Negro tenant en-

tered ti:e building in July, 1969. (A-489)

2, Procedures for Admission to the Building

i>efendant Levy and his rental agent, Mrs. Frances E.
Price, westified that the following procedure is used to fill
vacanciszs in the subject apartment house:

{a) The Application, Prospective tenants are required

to complete a written application requesting: name; unit de-
sired; present address; telephone number; landlord; length

of time there; former address and landlord; present occupation;
employeir; his telephone number; former employer and his address;
the number of adults to occupy the premises; the date of
occupan=y; two personal references; and, two credit references,
(A-359)

{(b) Personal Interviews, Mrs., Price testified that

she is able to "determine a great deal" about any applicant
through personal interviews., (A-124; 349) The part-time agents
have been trained by Mrs. Price to conduct personal interviews

and report the results to her., (A-340) By this process the



defendan® 3 evaluate an applicant's honesty and gincerity
(A-124), attitude (A-147, 349), and compatibility with in-
cumbent #=2nants. (A-29, 378, 532)

7: addition to evaluating the applicant for the sub-
jective characteristics enumerated in the preceding paragraph,
defendant: 3" agents use the personal interview to determine
which of the various items of information available on the
application will be weighed as the '"most important" with regard

to that particular applicant, (A-360)

c. "Earmest Monev Deposit'

Unless the applicant is someone known to Mrs, Price
perscnally, or is referred to her by a personal friend, or
is a prier tenant, he must submit an earnest money deposit
of %100 {or a substantial portion thereof) with his applica-
tion, (A-115, 352-358, 553-554) To Mr, Levy and Mrs. Price,
failure to submit such a deposit means that the gpplicant is
not sufficiently interested in securing an apartment. (A-76,
116, 352, 553-554) Consequently, they consider those applica-
tions submitted without an earnest money deposit, as '"absolutely

dead,"  (A-96, 107-109, 116, 554) With only two



p—

identifiable exceptions, 2 it is the defendants’ policy not
to précxss such applications or to make further reference to
them, e :n though apartments may later become available.
(A-76-77, 107-109, 116, 553-555)

[ zcording to Mr. Levy and Mrs, Price, all applicants
are informed of this "earnest money deposit” requirement.
(A=103-704, 356, 369, 575) However, the evidence shows, and
the Court found, that all but one of the black applicants
were not told of it; (A-602-606) the exception, John Lloyd,
was not asked.about this when he testified. (A-27-42)

After the application is processed and the applicant
signs a lease, this earnest money deposit is converted into
a traditional security deposit. (A-352) An earnest money
deposit 1is refunded if the application is not approved, or if
the applicant later decides he does not want the apartment.

(A-355)

d. Credit Check

According to Mr, Ler and Mrs. Price, the defendants'

*/Mrs. Price claims that two Negro applicants, Mr, John Lloyd
and Miss Sandra Threadcraft, were told of the need for an earmest
money deposit but submitted their applications without the
deposit and then "harassed" her into processing thelr applica-
tions. (A-117-118, 384) Mrs. Price rejected both applications,

7



policy i to consult the Atlanta Credit Bureau for a credit
report’ { ' the applicant has submitted an "earnest money deposit"
with his application, (A-76, 573) It is "unusual" for them

to do so without having an "earnest money deposit.' (A-384)
There is evidence, however, that a significant number of

whites ware admitted to the building immediately without any
credit cieck (A-604, 606) |

- : g * $ :
‘1e District Court concluded: ~/ "There is consider-

=3

able sub jective decision by Mrs., Price in rentals. While
such prccedure appears necessary and practical on the part
of management in order to keep undesirables of any race out
of the building, it does create the ‘opportunity' for dis-
criminai:ion in rentals." (A-602)

3. Negro Applicants

The defendants testified that approximately 12 Negroes
have made application to their building since the start of
business in 1965, (A-365) It was not until nearly a month

after the institution of this suit, however, that the first

*/The District Court found that the earnest money deposit is
only required where there is a suitable vacancy and the ap-
plicant is able to meet the subjective requirements., (A-601)
This is apparently an inadvertent error inconsistent with
the defendants' testimony. (See pp. 6 and 7, supra)



Negro t¢aant was admitted to the defendants' building,
(A-507) . There is evidence as to some fifteen applications

and inquiries by nine black applicants during 1968 and 1969,

(a)., Pre Act Negro Applicants

i

e District Court found,on the basis of ample evidence,
and desy ite the defendants' denials, that Negroes were ef-~
fective! v excluded from the One Tenth Street Apartments prior
to Januacy 1, 1969, pursuant to a deliberate program of racial
restric? lon, (A~-609) This evidence is summarized in the
opinion, {A-602~604) and we deal here only with the highlights,
ive Negro witnesses testified that they submitted
applicaiions prior to January 1, 1969, the effective date of
the Act, and were unable to obtain apéftments. (A-602-604) L4
Four of these applications bear racial designations. (A-604)
Mrs, Price denied that the applications of those of
the pre-Act black applicants, Mr. Martin, Dr., Codwell, and
Miss Jones, who unsuccessfully attempted to secure apartments

at One Tenth Street in February, April, and November, 1968,

*/ All of these Negroes are college graduates, have substantial
incomes, and are otherwise qualified for apartments., (A-602-604)



respect.vely, had been rejected for residency at all,

Rather, defendants contend that each of these applicants
failed o submit an "earnest money deposit'. (A-211, 376, 391)
For thi:: reason, the three applicants were claimed to have
shown no interest, and thelr appliéations were placed in

what Mr. Levy called the "absolutely dead" file, (A-554)

"“he Negroes tesgtified, however, that they were not
informa of any such requirement, (A-404, 410, 417, 430, 433)
and the Court so found, (A-602-606)

Miss Sandra Threadcraft applied for an apartment in
May 1963; and was rejected at the outset because, according
to Mrs, Price, '"She did not display the type of attitude
that we feel is necessary." (A-378) The defendants, however,
never communicated this deficiency to Miss Threadcraft, who
continuead to contact the rental office thfbugh the £all of
1968 seeking information as to the status of her application
and the availability of apartments. (A-416-417) Each time
she was told that no apartments.were available. (A-416)

On one occasion, a white fellow employee made a similar in-
quiry immediately afterwards, and was told that there were

apartments and, in effect, to''come on down.' (A-425)

- A0 s



Aobert Pitts, an assistant professor of Modern
Languag 28 at Atlanta University, made application in August,
1968, Lut was told that no apartments were avallable., (A-432)
He made several further inquiries between then and October 15,
1968, =iways to no avail., (A-432-433) On one occasion, when
accompanied by the Chairman of the Chemistry Department,
Atlanta University, he volunteered to leave a deposit if to
do so wiould improve his chances of obtaining an apartment,
(A-433) Subsequently, in October 1968, Mr, Pitts was finally
told by Mrs, Price that his application had been rejected
becausa of the owner's refusal "to integrate the building
until forced to do so.'" (A-434) Mr., Pitts' cousin, who ac-
companizd him on this occasion, verified his account,

(A-456)

¥r, Pitts complained to the Atlanta Leadership Summit
Conferamce, (A~446), Thils organization wrote a letter to
Mr, Levy which inquired as to his racial policies. (A-449;

Pl. Ex.-14) Mr. Levy never answered the letter. (A-451)

{(b). Post Act Negro Applicants

¥Miss Threadecraft and Mr, Pitts, doubtless hopeful that

the Fair Housing Act would improve their prospects, recontacted

o Ao



the defen:lants after the effective date of the Act. (A-417,
437) At lLeast four other Negroes */ also applied during 1969;

(13 On or about January 15, 1969, Robert Pitts tele-

phoned Mr::, Price and asked if there had been '"any changes' in
the 'mo i:itegration' policy of which she had advised him. (A~
437) Mrs. Price said "No, there has not been any change, and
that is aill I am permitted to say." (A-437)
Wiith reference to this telephone call the Court aptly

remarked at the hearing of October 1, 1969:

I think this inference if [sic] he

made the call and identified himself

and wanted to know if there had been

any changes, this is tantamount to re-

applying; I am not too worried about

that. (A-443) X%/

(2 In May, 1969, Sandra Threadcraft made a renewed

%/ One of the four, Miss Barbara Storey, did not testify in this
case; another, Jon Brown, applied for an apartment on July 18,
1969 (25 days after this suit was filed) and was accepted on
July 19, 1969.

*%/ This characterization is at odds with the Court's decision
of January 5, 1970, where it is stated that '"Pitts did not effec-
tively rensaw his application by the short telephone call of
January, 1969. He apparently called for informational purposes,
but made no request, demand, or application for rental at that
time or aanytime during 1969." (A-609)

o



effort o secure an apartment in the defendants' building,
She vis' ted the rental office and offered supplemental credit
referenmes, (A-417) Mrs. Price accepted this information,
and sai che would conduct a credit check and call Miss
Threadcaft, (A-417) Again, Miss Threadcraft was not told
of the i:lleged "earnest money' requirement or asked to leave
a depos ' .t, (A-417) Subsequently, after not hearing anything
from th:: defendants, 58 Threadcraft telephoned the rental
office =nd spoke with Mr, David Marshall {identified by the
defendzats as a part-time rental agent) {(A-319) who told her
over the phone that the reason she did not get the apartment
was that she did not leave a $100.00 deposit. (A-417)
Thereafter, Miss Threadcraft telephoned Mrs, Price and was
told that her application had been rejected, (A-417)

At the trial, Mrs. Price testified that Miss Threadcraft's
paper gualifications were "sufficient” and she would have been
able to obtain an apartment but for her "attitude! (A-385)
Mrs, Price stated that, from the outset, (May 1968)(A-383)
this applicant was "potential trouble and harassment,” (A-383)

(3) John Llovyd. telephoned the subject apartment house

on or about May 20, 1969, to inquire about apartments, He

e DO



spoke 1 an unidentified male employee who gave him Mrs,
Price’s home telephone number and advised him to call her
there, A-28-29) Mr, Lloyd did so that evening and was in-
formed iy Mrs. Price over the telephone that an apartment was
available, (A-29) She invited Mr, Lloyd to stop at her

*/

office .:ext day to £1ll out an application. — (A-34-35)

Om May 21, 1969, Mr. Lloyd visited thé rental office
but was told by Mrs. Price that no apartments were available.
(A-29) e submitted an application and was told by Mrs, Price
that ha would be contacted, (A-30) Ten days later, not having
heard from her, Mr. Lloyd called Mrs., Price and was again told
nothing was available, {(A-30)

Mr, Lloyd testified that ﬁe is 41 years old and has a
wife and six children who live in Washington, D. C. {(A-32)

On cross examination, he explained that he did not tell this
to Mrs. Price because he has no present plans to relocate
them in Atlanta, (A-34) Mr, Lloyd's application, written in

"One"

his hand, states that he was secking accommodations for
(P1. Ex, #1, Deposition of J. Lloyd). He testified that he

was willing to sign a one year lease. (A-39) 1In fact, he now

*/Mr, Lloyd testified that he is an experienced radio broad-
caster and his voice has no trace of ethnic or racial
characteristics. (A-38)

e



lives 'y himgself in the Howell House, another downtown
Atlant . apartment house, (A-33)

The District Court held that Mr., Lloyd was justifiably
rejectod because of his family situation and because Mrs,
Price <ould not get any credit information on him. (A-605)
This i:: inconsistent with the record,

rs, Price initially testified at the hearing to the
effect that one of the reasons Mr. Lloyd was rejected was
becaus: he is a married man with several children. (A-385).

On furiher cross examination she conceded, that "possibly"
she was unaware of this until after the decision was made to
reject him, (A-386) The principal basis for Lloyd's rejec-
tion, according to Mrs, Price's trial testimony, was actually
insufficient humility; he

e o« o tried to impress me with the

fact that he was so and so, and he

was going places, and he wasg really

going to be somebody someday, and

I ought to feel like it was a great

honor, and not question anything

on this application. (A-38%6)
Mr, Pitts "harassed" Mrs., Price; (A-369) Miss Threadcraft was
"belligerent" and had a "bad attitude," (A-378, 385), and Mr.

Lloyd harassed her and was '"loud and boisterous,” (A-386)

The building remained all-white,

- 8



“4) My, Franklin Bipging, a college graduate and

HUD emp'oyee,visited the rental office on June 26, 1969, two
days afier this suit was filed, and submitted an application
for an spartment in the $139 - $150, range, as advertised,
(A-459-4:60) Mr. Biggins testified, and the court found, that
he was 1ot told of the alleged "earnest money deposit' re-
quiremet or asked to leave a‘deposit. (A-460) He was told
that there were no vacancies in his price range, and that he
would b« called when one appeared, (A-459)

ilrs, Price also failed to advise Mr, Biggins that in
- the Fall of 1968, a rent increase was put into effect
(A-179, 181) which would raise the rent in each apartment as
a new tenant moved in, (A-175-176) There were only two
apartments available within Mr. Biggins' specified price
range at the time he applied, (A-179) and, even in those, in
the normal course of events, the rents would be increased
beyond his range (to $153.00) (A-175) before he could move in,
Consequently, no apartment within Biggins' specified price

* . r
range would ever have become ) available., Mrs. Price made

*/ Mr., Levy testified that Mrs. Price did call Biggins after
the October 1 hearing,but he stated also that this was an

exceptional act done only because Biggins was a "part of this
case,'" {(A-552~555)
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no effo -t to interest Mr, Biggins' in other apartments
(A-179- 8L1) even though the defendants have done so with white
persons . {(A-86, 182, 476, 480-481)

4, White Apnlicants

‘“he difficulties experienced by Negro applicants were in
sharp contrast to the ease with which whites are admitted to
this apartment house, Their testimony indic;fes that the
credit - nd other requirements which allegedly disqualified
the bla ks were simply not applied to whites, and that every
means avalilable was used to expedite their admission to the
apartment house,

Mr, Samuel W, Bourne, an Urban Intern with HUD, was new
to Atlaacta from XKentucky, technicélly unemployed (he had a
commitmant from HUD but was not yet on the payroll), (A-465)
and had no local credit references. (A-465) He was able to
move inko an apartment on the same day he applied, June 18,
1969, {(&4-464) He tendered a month's rent in advance and a
deposit of $100., He was not required to sign a lease until
several days after he moved in. (A-467-469)

My, James Cauthran also had a commitment from HUD but

was not yet on the payroll when he applied forxr an apartment.
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(A-4727 Although he lacked established credit references,
(A-471) he was accepted on the same day that he applied

(June 1:68). (A-471) Turthermore, bacause Cauthran was unable
to tend:r the entire security deposit at the commencement of
his lez:e, the defendants accommodated him by allowing a
portion of the deposit to be paid each month with his rent.
(A-471)

Miss Maurine Thompson, an unemployed school teacher,
(A-477) was new to Atlanta from Mississippi, (A-479) as was
her rocmmnate, an uncmployed registered nurse., (A-477) On the
morning of September 18, 1969, they visited the apartments
and loocked ét a unit but left without making an application,
(A-476) They returned early that afternoon, told Mrs. Price
that they would take the apartment, filled out an application
and left a $100 deposit. (A-476) Mrs, Price told them to
return at 4:00 p.m,, when their apartment would be made ready
for them, (A-476) They returned at 4:00 p.m., signed the
lease and moved in that day, (A-476)

Mrs, Patricia Kirkeberg was new to Atlanta from Florida,
had no local credit or personal references or employment when

she made application cn September 20, 1969. (A-480-481) She
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filled - ut an application, submitted a $100 deposit with one
month's rent in advance and was accepted immediately. (A-480)
As of C:tober 1, she had not yet signed a lease., (A-482)

" n addition to the above, the Government introduced
the app’ Llcations and leases of three more incumbent white
tenants vJho were gccepted by the defendant despite the fact
that th: applicants were new to Atlanta, had no local references,
and wer:  unemployed when they submitted their applications,

(A-569, 371, 572)

5. Defendants' Disrecard for Federal Law

“hree of the five Negro applicants who were denied
apartmets pursuant to defendants*pre-Act discriminatory policy,
Miss Thweaderaft, Mr, Pitis, and Miss Jones -- had significant
contact with the defendants subsequent to June 17, 1968, the

date of Jones v. Mayer, 392 U.S. 409, in which the Supreme

Court heifd that 42 U,S.C. 1982 prchibits racial discrimination
in housing. From June 17, 1968 on, defendants' "program of
restriction'" was plainly unlawful,

The defendants likewise took no steps following either
the passage or the effective date of the Fair Housing Act to

assure that their employees would change their discriminatory

practices, The record shows that no agent of the defendants was

ever instructed to discontinue in any respect the prior racial

practices. (A-323, 339)
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» splte of the findings outlined above, the Court
described. the Threaderaft incident as an "isolated" act of dis-
crimination, and held that the Government's post-Act evidence
was insuf ficient to warrant a finding that the defendants'
discrimic atory conduct was pursuant to a pattern or practice
of resisiiince to the enjoyment of rights secured by the Act,
The Court further held that the defendants bad acted in good
faith and that an injunction would therefore serve no useful
purpose. Accordingly, the Court denied the United States any
relief whatever,

Wa believe that the decision of the District Court is
inconsistent with its evidentiary findings, and rests on a
misapprehension as to what the Covernment must prove to make
out a case, While the opinion is not entirely clear on the
point, it appears that the District Judge believed that no
pattern ox practice may be established without a showing that
significant numbers of formal post-Act applications by Negroes
have been rejected on account of race. Consequently, the
District Judge gave no consideration to other evidence in this

case which, in our view, not only warranted but required a
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finding ¢!’ patteyn or practice. Specifically, we believe that
the Court did not give proper consideration to the statistical
evidence, to the effect of pre-Act discrimination, to the sub-
jective character of Mrs, Price's criteria and procedures, to
the defendants’ creation of a discriminatory image, and to the
actual rather than purported white standards, Had the Court
given due weight to these factors, its own evidentiary findings
would hawve required it to hold that there was a pattern or
practice of resistance.

We think the second ground on wihich the Court denied
welief -- the statement that the defendants acted in good faith
= likewise falls wide of the mark. FEven if good faith were
establishéd,f/ we believe that the district court had the duty,
in view cof its findings of discriminatory practices, to re-

quire thsa defendants to take affirmative steps to correct

*/ Judge Smith made a number of evidentiary findings which
establisiy that he disbelieved testimony by the defendants,
Under thesge circumstances, reference in the opinion to the
defendants' good faith appears to be more of a conclusion
than a factual finding, and a somewhat questionable con~
clusion at that.
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the effe« is of their conduct and to adopt and implement ob-
jectivé-r:d reviewable standards for admission to the building.
Since de: 'adants never even claimed thaﬁ they would do either
of these “hings, an injunction should have been granted to
require t:2m to do so. Moreover, we think that the Court
failed to apply to this case the rules of law applicable to
actions ¢ this kind; namely, that irreparable injury is pre=-
sumed from the proof of violation and that injunctive relief

will be denied after such proof only in unusual cases,

III
ARGUMENT

A, THE DISTRICT COURT APPLIED INCORRECT LEGAL

STAVDARDS TO THE ISSUE WHETHER DEFENDANTS'

DISCRIMINATION WAS PURSUANT TO A PATTERN

OR PRACTICE

While the phrase ''pattern or practice' is not defined

in the Fair Housing Act, it has been the subject of considerable
judicial discussion since its introductilon into civil rights

litigation in the Civil Rights Act of 1960, 42 U,S.C, 1971l(e),

and its gemneral import is well established. The concept was
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designed 0 exclude from the Government's litigation respon-
sibility the situation of an ''isolated, accidental or peculiar"
incident «f discrimination which was an aberration from a non-
discriminatory policy normally followed by the defendant.

United States v. Mavton, 335 F. 24 153, 158-59 (5th Cir. 1964);

United States v. Mintzes, 304 F, Supp. 1305, 1313~15 (D. Md.

1969). To jethexr with other provisions of civil rights statutes,
the pattern or practice section is to be liberally construed.

Uil i aeaes v, Jordan, 302 F. Supp. 370, (E.D., La. 1969);

see Miller v, Amusement Enterprises, 394 F. 2d 342 (5th Cir,

1968) (en hanc), There is no magic numerical touchstone,
To reject E£ive out of five hundred Negro applicants might not,
in many instances, constitute a pattern or practice, but dif-
ferent troatment for five out of five (or, as here, nine out
of nine) would be an entirely different matter.
Proof of a series of several unlawful acts «~ for.example,

728

unlawful "blockbusting' representations to the owners of three
roperties =-- is one way to establish a pattern or practice,

United States v, Mintzes, supra, but it 1s by no means the only
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way.i /.3 Senator Keating polnted out during the debates on
the 1960 ‘aw, a single act directed at disfranchising Negroes
collectivaly would itself constitute a pattern or practice of

discrimir ttion. See United States v. Ramsey, 331 F. 2d 824,

837, note 19 (5th Cir. 1964) {(opinion of Rives, J.). In

United States v, Joxdan, 302 F. Supp. 370 (E.D. La. 1969), it

was held “hat a vestaurateur's single act of holding his
establisl ient out as a privafe club, when it was in fact open
to the pulilic, deterred Wegroes far more effectively than a
few vefusals of service would have done, and constituted a
patitern o practice., Moreover, where a defendant admits that
he discriminates (as Mrs. Price did to Pitts), the number of
times thai he 1is shown to have done so is obviously irrelevant,

See United States v. Richburg, 398 F. 2d 523 (5th Cir. 1968),

in which discrimination was not in digpute and it was un-

necessary to discuss patterncy practice at all,

*/ We submit, however, that even if this were the only test,
the disparate treatment accorded black applicants by the de-
fendants both before and after the Act was easily sufficient
on any reasonable numerical standard to constitute pattern or
practice, The quantum of proof far exceeded that in Mintzes,
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To determine whether discrimination is the "usual rather

than the ' ausual situation," United States v. Mayton, supra,

the Court should consider the entire context of the defendants’
conduct, Large numbers of formal rejections are not in any

sense an . ndispensable element of the Government's proof. In
fact, a o tteyn or practice may be established without a single
discrimin tory post=Act rejection, where the defendant has

created & discriminatory image or reputation which deters Negroes
from appl sing and has inadequately corrected it after the effective

date of thwe Civil Rights Act, inited States v. Sheetmetal

Workers, 416 F, 24 123, 127, 132 (8th Cir. 1969); United States v,

Medical Society of Scuth Carolina, 298 F. Supp. 145, 152 (b. S.C.

1969); Umited States v. Jordan, supra. See also United States v.

Plumbers Tocal No. 73 of Indianapolis, F. Supp. 3

6l C.C.H, Lab, Cases, Para. 9329 (S.D, ¥nd, 1969). We think
that the fundamental error underlying the District Court's
approach was to consider the Threadcraft rejection as the only
event relevant to pattexn or practice. Having asked the

wrong question, the Court reached the wrong answer,

1., Statistical Evidence and Burden of Proof

In cases of racial discrimination, statistics often
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tell much, and courts listen, State of Alabama v, United

States, 504 F. 2d 583, 588 (5th Cir. 1962), aff'd 371 U.S. 37

(1962), #Hothing is more emphatic than zero. United States

v, Bidls Sounny Boaed of Edueation, 417 ¥. 24 852, 858 (5th

Cir. 196%). Where, as here, the city in which the apartments
are locat=d is almost half Negro, the turnover has been heavy,
the numbcyv of distinguished black applicants over two years
significant, and the whiteness of the building total, the im-
port to be given to the statistics must be considerable. The
Fair Housing Act, like the fair employment provision of the
Civil Rights Act of 1964, 'permits the use of evidence of
statistical probability to infer the existence of a pattern

or practice of discrimination.'' United States v, Sheetmetal

Workers, smpra, 416 F. 24 at 127, note 7. To paraphrase a

paragraph from a law review notei/ which was adopted by the

Eighth Circuit in Sheetmetal Workers, supra:

Obviously, when a large [apartment
house] in an area with a diverse
population is found to have no

*/ Note, Enforcement of Fair Employment Under the Civil Rights
Act of 1964, 32 U, 6f Chi. L. Rev, 430, 461 (1965).
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Negro [tenants] even though it
[rents to]l new persons vegularly
and has standard [rentall require-
ments, the inference of discrimi-
nation i1s reasonable. 416 F, 2d
at 127.

See also Avery v. Georgia, 345 U.S. 559 (1953), (juries) for

the presuption ariging from all-white statistics and racial
markings,

Cunve a prima facle case of exclusion has been made by

the statiazsitical evidence described above, the burden to rebut
that casa shifts to the defendant, Whitus v. Georgia, 385 U,S,
550 (19673. Moreover, this burden cannot be sustained, nor

may the prima facie case be defeated, simply by conclusory

denials oi discrimination, Whitus, supra, at 551; Norris v.

Alabama, 294 U.8, 597, 598 (1935), Accordingly, while the
District Qouxrt's statement in Conclusion of Law No, 8 (A-609)
that the Gowvernment has the burden of proof is theoretically
correct, we believe that the Court should have recognized

that the statistical evidence created a prima facie case which

defendants failed to rebut.
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2. Pre-iet Discrimination

‘Azer holding that the defendants had deliberately ex-
cluded N zroes from the building prior to the Act, the District
Court coi.cluded that no pattern or practice existed because the
evidence was insufficient to demonstrate a continuation of that
program = fter the Act. 7The assumption which underlies the
Court's < onclusion is that, irrespective of how strong the pre-
Act evid:iace may be, the Govermnment is obliged to prove a brand
new post~Act pattern or practice, or it must lose the case,
While it is our view that the evidence of post-Act discrimination
is plainly sufficient even under that test (see pp., 41-45), we
believe t/hat the District Judge's approach incorrectly applies
the law. If, irrespective of the probative value of pre-Act
evidence, the Government were obliged to prove an independent
post-Act pattern or practice, it is difficult to see for what
purpose the pre-Act material was admitted., Under the Cqurt's
theory, it could not affect the result,

Ewidence of pre-Act discrimination is admissible not

only to shed light on the purpose and character of post=Act
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conduct,311".--"Ir but also because it may form a part of the pattern

or practi:e and convert what might otherwise be a post=Act
isolated incident into a typical element of a routine activity.

As this Court said in Kennedy v, Lynd, 306 F. 2d 222, 228,

(5ehnCiy, THeR . eept, den., 371 U,8, 952 (1963), evidence of

a pattern or practice of discrimination can go back 'many, many

years.'" BSee also, e.g,, United States v, Duke, 332 F., 2d 759

(5th Cir., 1964), wherein findings as to the exclusion of Negroes

from the Eranchise go back to the beginning of the century,
Seweral decisions under the fair employment provisions

of the Ciwil Rights Act of 1964 have found the existence of a

pattern ox practice of discrimination which embraced both pre=~

f&l; - .
Act and post=-Act conduct,i;/ Cna such case, United States v,

*/ F.T.C. v, Cement Institute, 333 U.S., 683, 705 (1948);
Machinists Local v, Labox Board, 362 U.S, 411, 416 (1960);
United SCakes w. Buildine Teaces Council of St, Louis, 271
F. Supp. 4, 459 (B.D, ¥o. 1966).

%%/ E.g., Local 53, Asbestos Workers v. Vogler, 407 F. 2d

1047 (SEE el TOe0S aRi'a 294 P, Supp. 368 (E.D, La, 1967),
United States v. Medical Societvy of South Carolina, 298 ¥,

Supp. 145 €. 8.C7 tH0Y),
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Sheetmets

Sllankers, 416 F. 24 123 (8th Cir. 1969), xev'g

280 F. &
the prese

found pre

trial cour

the Court

Sheetmeta

0, 719 (E.D, Mo, 1968), is remarkably similar to
& litigation., There, as here, the district court

Act discrimination, In Sheetmetal Workers, the

t found no post-Act discrimination; in this case,
found one "isolated instance,' Judge Meredith in

Workers dismissed the suit on the grounds that

"there. is

no pattern or practice of discrimination in this

fle offfective date of the Aet," 280 . Supp. at

case ginc
730, Jud:
Thies

A portion
a kind ek

of blacks

e Smith did likewise here.

Court of Appeals reversed Judge Meredith's decision,
of the reversal was predicated on the existence of
Yorandfather clause" in referral -- pre-Act exclusion

£rom the union put them at a competitive post-Act

disadvantagze under the system of hiring hall preferences, in

which persons with experience under union agreements were given

pYIBELE Y.

The Court also held, however, that the pattern or

practice extended to the unions' admission policies as to

journeymen and apprentices, even though there were no post=-Act

refusals «f applications for admission, and even though there
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was no gr:ndfather clause problem with respect to these issues,
The uniors had embarked on programs to publicize their non-
discriminatory policies, but the Court of Appeals held that
in view of the extensive evidence of pre=Act discrimination
and the discriminatory image created thereby, these efforts
were not sgufficient, .

While the District Court held in the present case that

the defendants discontinued their discriminatory practices

after the Act, the steps held insufficilent in Sheetmetal Workers

far exceed anything defendants did here. The testimony shows
‘that Mr. Levy never instructed hls subordinates to change what
the Court found to be a discriminatory policy. In contrast to

the unions' publicity program in Sheetmetal Workers, no efforts

were made here to inform the black community that discrimination
had ended, In fact, Mr. Levy and Mrs, Price missed splendid
opportunities to do just that in their dealings with Pitts,
Threadcraft, and with the Atlanta Summit Conference. Con-=-
sequently, we believe that the considerations leading to the

reversal of Judge Meredith's decision in Sheetmetal Workers

apply with still greater force here.

- B =



* ok ok d %k

It is also noteworthy that several of the incidents
of pre-Ac’: discrimination in this case occurred after Jones v.
Mayer and were therefore unlawful. This enhances their. pro-
bative vz lue as to the nature of defendants' policy; 1f they
disobey cria federal fair housing law, the probability is less
that they will obey another., A violation of the Fair Housing
Act 1s suvely not "isolated" in the''pattern or practice' sense
if several similar unlawful violations of 42 U,S.C, 1932 have

occurred only a few months earlier,

3. Subisctive Standards

We have notad, pp.Sand 6 , supra, that in order to be-
come a temant at West Peachtree Tenth, an applicant must
satisfy Mrs. Price or her subordinates as to his honesty,
sincerity, attitude and compatibility with incumbent tenants.
"Attitude™ is important, for Pitts, Lloyd, and Miss Threadcraft
=~ all qualified on any objective standard of income and re-
sponsibility == were rejected after the effective date of the

Act whollw or in part on that ground. The persons who are to
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decide ©n black applicants' "sincerity' and "attitude' are the
same ons 3 who, as the District Court found, excluded Negroes
as a matter of policy before the Act, even after Jones v. Mayer.
The ''comatibility' which the applicant must demonstrate to these
persons is an ability to get along with a body of tenants which
is all-white by reason of purposeful digcrimination.

The enjoyment of the right to equal housing opportunity
cannot w=alistically be assured unless the criteria upon which
a black man can be excluded are far more clearly defined and
far mors susceptible of review. ''Absent objective criteria,

“covert aubversion . . . could occur." = Local 53, Asbestos Workers

v. Vogler, 407 F. 24 1047, 1055 (1969). The current system ''pro-
vides no effective remedy whereby arbitrary and capricious action
by [the rental agents] may be prevented or redressed." United

States w. Sl te 6 loulsiana, 225 F. Supp. 353, 384 (E.D. la.

1963}, aff'd 380 W.8. 45 (1965) (votimg). To paraphrase
the Supreme Court, applications of Negroes to rent apart-

ments at West Peachtree Tenth are left "to the passing whim
or impulse of the individual [rental agent].”" Louisiana v.

United States, 380 U.S. 145, 153 (1965). See also Cypress v.
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Newport Hews Mem, Hospital, 375 F, 2d 648, 654 (4th Cir. 1967);

Cf£. Seattle Trust Co. v. Roberge, 278 U.S, 116 (1928).

In United States v, Sheetmetal VWorkers, supra, the Court,

speaking »f a situation virtually identical in principle to that
here, sald:

The governmment's contention that Local 36
continues to violate Title VII by permitting
a single member of the Local, Mr, Schultz,
to conduct and grade journeymen's examinations
in the manner he does is well taken:

(1) The examinations are a prerequisite
to employment, A passing grade is essential
to all who are required to take them, A
person's very right to earn a living in the
trade of his cholce is involved,

(2) As long as the examinations are
partialiy subjective in nature and are graded
"pass" or '"fail," with no established standard
for either grade, there 18 no practical way
in which the judgment of the examiner can be
reviewed.

(3) In the light of Local 36's pre-1967
record of discriminating against them as to
membership and related benefits, it is
essential that journeymen's examinations be
objective in nature, that they be designed
to test the ability of the applicant to do
that work usually required of a journeyman
and that they be given and graded in such
a manner as to permit review, (The Local
gives such an examination to apprentices,)
Compare, Dobbins v. Local 212. International
BEoc. of Blec, #lers,, 292 F, Supp. 413, 447,
464, 465 (S.D., Chio 1968),
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In reaching this conclusion, we do
not necessarily accept the govermment's
contention that Mr, Schultz, as an in-
dividual, would, because of his past
participation in the exclusionary
policies of the Local, discriminate
against Negroes in giving and grading
journeymen's examinations, We are not
here concerned with the individual who
gives and grades the examination. We
are concerned rather with the system,
the nature of the examination, its
objectivity and its gusceptibility to
review, 416 F, 2d 135-36. */

Tihwe District Judge, while acknowledging the opportunity
for discirimination inherent in the subjective character of Mrs.
Price's determinations, stated that such procedure "appears

necessary and practical on the part of management,'

We per=-
ceive no basls for that statement, Living in a 96-unit apart-
ment house in a metropolitan center is not like renting a private
home in a "neighborhood.”" CE£. Bugh v. Kaim, 297 F. Supp. 151

(N.D, Ohio 1969), Nor is this a Mrs. Murphy case where the owner

lives on the premises. 42 U.S.C. 3603(b)(2) Life in a building

*/ See also United States v. Plumbers Local 73, F. Supp.

, 61 €.C.H, Lab Cases, Para. 9329 {5.D. Ind, 1969), also
involving apprenticeship tests, in which the Court held that
allocation of 25 per cent of the applicant’s point total on
the tests to performance on a personal interview allowed too
much leeway for subjective factors. The Court ordered that
all but 15 per cent of the point total was to be based on
objective reviewable tests.
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of this : ize involves less personal velations between tenants,
and less aced for subjective factors, than those which exist
among me: rers of labor unions (which are, characteristically,
known as ‘brotherhoods'')or among doctors on a hospital staff,
If subjec tive criteria may properly be eliminated to assure

:,E/ et [

nondiscyriaination in union and hospltal staff e situations,
the same should be true to an even greater degree with respect

to metropolitan apartment houses. To the extent that this may
involve =ome inconvenience to a landlord -- and we think that
would be trivial =« it is now well settled that the rights of
Negroes to equal treatment under the law ocutweigh the convenience

of those who have discriminated against them in the past.

Coppedge v, Franklin County Board of Education, 293 F. Supp.

356 (R. D WaE, 068, GFf'd 404 ¥, 24 L1177 (4th Cir. 19638).

4., The Defendants' Discriminatory Image and Deterrence of
Negro Applicants

Jedede
The Fair Housing Act, like other constitutional —— and

*hkk/

statutory prohibitions against unequal treatment, nullifies

*/ See Sheetmetal Workers, supra, Plumbers Local 73, supra,

*%/ Cypress, supra,

*%%/ Lane v. Wilson, 307 U.S. 268, 275 (1939).

**%*%/ Dobbins and United States v. Local 212, IBEW, 292 F. Supp.
413, 447 (S.D., Ohio 1968). |
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"sophist cated as well as simple-minded modes of disciimina-
tion.". “he prohibition against the discriminatory rejection

of black: would be meaningless if conduct assuring that there
will be wo black applicants, or few, cannot be reachéd by the
law. If a man acts in such a way that the foreseeable result

of his conduct 1s to discourage Negroes from trying to live

in his a; artment house, he is presumed to inte;d that result, o
Such conduct has been held to be sufficient for a finding of

sede [

a pattern or practice of resistance. ™

In United States v, Medical Society of South Carolina,

298 F. Supp. 145 (D. 8.C. 1969), a hogpltal desegregation case,
there was no evidence of post-Act attempts by Negro patients
to be admitted to Roper Hospital. .After the Civil Rights Act
was passed, however, the hospital had discontinued participa-
tion in wvarious federal programs, and, while defendants denied
that this was done fo? discriminatory reasons, the newspapers

treated the withdrawal as evidence that Roper was segregated.

*/ Radio Officers v. Labor Board, 347 U.S. 17, 45 (1954);
Rabinowitz v. United States, 366 F. 2d 34 (5th Cir. 1966).

#%/ United States v. Medical Scciety of South Carolina, 298
F. Supp. 145, 152 (D. 5.C. 1969); United States v. Plumbers’
Local No., 73 of Indianapolis, F. Supp. i Bl G,
Lab. Cases Para. 9329 (S.D. Ind. 1969); United States v,
Jordan, 302 P. Supp, 270°-{(E.D. La. 1969).
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Obviously Roper had no legal duty to continue to accept
federal piograms, but its conduct was nevertheless held
relevant © o pattern or practice:

Roper Hospital has been and is
regarded in the Charleston community,
and particularly among Negroes, as a
white-only hospital, at least with
respect to the admission of in-patients.
Accordingly, Negro doctors in Charleston
have made no attempt to secure admission
of their patients to Roper Hospital, and
few 1f any Negroes have sought treatment
at the Hospital on an in-patient basis,
Since the effective date of the Civil
Rights Act of 1964, the defeundants have
taken no steps to correct this image.
298 P. Bupp. at 143

The Court then added the following Conclusion of Law:

A man is presumed to intend the
probable consequences of his conduct,
Radio Officers' Union, etec, v. Mational
Labor Relations Roard, 347 U.S. 17,
e, Bad s U8 L. Bd, 455, 41 A.L.R.
24 621 (1954)., Where, as here, the defen-
dants' course of conduct has predictably
resulited in practically no Negroes being
patients at Roper Hospital, this is
sufficlent to meet the [pattern or
practice and intent] requirements of
42 U.8.C. §2000a=5(a). 298 F. Supp.
at 152

The defendants® conduct in the present case was markedly
similar., Without regard to whether Mr. Levy was otherwise
legally obliged to respond to the Atlanta Summit Conference,

a responsive answer would predictably have had the effect of
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encouragir; Negroes to apply, whereas to ignore the letter

was to mal = them continue to feel unwelcome. The Conference's
letier wa: not, after all, a harassing one, and it was prompted
by an operly racial refusal to rent to Mr, Pitts, in violation
of 42 U.5.0. 1982, The coldly deliberate decision to per-
petuate tl:e impression that blacks will not be admitted is
relevant ©o the defendants' intent and to the issue of pattern
or practicsa,

Even more telling Iin this respect was the post-Act
conversat’on between Pitts and Mrs, Price, In the first
place, quite apart from the question whether it constituted
a refusal of an apartment, the mere statement by Mrs, Price
that the pre-Act discriminatory poliey had not changed was
unlawful, & Aside from its intrinsic illegality, such a
comment to an influential and qualified Negro will almost
inevitably have the effect -~ and the intended effect ~-- of

discouraging all but those Negroes who relish a battle from

applying. Discrimination by a rental agent, especially when

*/ 42 U.S.C. 3604(c) provides that it shall be unlawful to
"make . . . any statement. . . , with respect to the sale

or rental of a dwelling that indicates any preference,
limitation or discrimination based on race, color, religion
or national origin.,"
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it 1s so -pen, not only denies housing to the individual
concerne: , but also "inhibits other qualified [applicants]
from runu iag the gauntlet of discriminatory and humiliating
practice:z by the [rental agent] and [her assistants]."

United Siates v. State of louisiana, 225 F, Supp. 353, 397

(Bl la, WS, aff'd 380 U.8. 145 (1965), quoting United

e v, ¥Maaaine, 215 P, Supp. 272, 288 (E.D. La. 1963).

5. Dispority Between White and Negro Standarxds

I Heited Skakes v, Buke. 332 F. 2d 759 (5th Cix.

1964), ti:2 United States brought suit against a county
‘veglskrar of voters, alleging a pattern or practice of dis=-
crimination in voting. The evidence showed that a number
of Negro applicants had been rejected after they had failed
to write correct interpretations of sections of the Missis-
sippi Constitution, as required by state law. The evidence
further showed that the test had been largely waived for
white applicants, and that many white illiterates were
registered., The District Court denied relief, on the ground
that, since the Negro applicants had failed to meet the
requirements of Mississippi law, their rejection was lawful.
This Court, however, reversed, holding in effect that the

District Judge had asked the wrong question. The issue,
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the Court wuled, was not whether the rejected Negroes had met
the requi-ements of state law, but rather, whether they had
been trea;ed differvently from accepted white applicants.
Finding t :at their treatment was racially discriminatory,
this Cour: held that a pattern or practice of discrimination
had been stablished and ordered that Negroes who were able
to meet thi@ requirements actually applied to whites were en-
titled to be registered, even though this would involve a
departure from state law as written,

We believe that Judge Smith fell into the same error
that was made by the District Court in Duke. In holding that
‘the discriminatory denial of an apartment to Sandra Threadcraft

"isplated incident," and that the treatment of the post-

was an
Act applications of Pitts, Lloyd and Biggins was lawful, the
Court did not attempt any close comparison between the pro-
cessing of these applications and fhose of our white witnesses.
Rather, the District Judge evaluated the defendants' conduct
vis=a-vis black applicants on the basis of an abstract standard
of reasonableness, which wasAthe very appreoach held inadequate
by this Court in Duke,. In other words, the issue here is

not whether, in retrospect, the defendants had some seemingly

rational, justifiable, nonracial basis for rejecting any
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particulsv Negro applicant, but whether the defendants applied
to the rejected Negro applicants the same standards used to
assess successful white applicants.

If the post-Act experiences of Pitts, Lloyd, and Biggins
are apprsised not in a vacuum, but in terms of what happened
to their «hite counterparts, they must be found to have been
discrimirztory, and the Threadcraft incident turns out not
to be "isolated" at all, but rather typical of the post-Act
pattern as well as of the pre-Act policy. For example:

(2) Whether or not Robert Pitts' telephone call in
January 1969, amounted to a reapplication, it is evident
that his treatment was different from that accorded to whites.
No white applicant has ever been told by the defendants that
whites are not admitted. Pitts, on the other hand was in
effect told twice, once after the Act, that blacks should
keep out. Mrs. Price's post-Act remarks to Pitts were an
admission of a discriminatory policy ~-- or pattern or practice
-~ and nothing less.

(b) Assuming that it would have been reasonable on some
abstract standard to have rejected John Lloyd because of his

six out of town children and because credit information was
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difficuli to secure, it was not nondiscriminatory. With
respect. > credit information, the record shows, and the
trial cou -t found, that several unemployad white persons,
new to Al ianta and without any credit rating there, moved
in on the day they applied (see pp. J-19, supxra). With
respect ¢ the six children, of whom Mrs. Price probably
knew noti:‘ng at the time of rejection anyway (éee B S
supra), there is no evidence that nonresident children are
a general disqualification, or that anybody was ever turned
down for such a reason, except this black applicant, whom
Mrs. Price, moreovér, according to hex own testimony, did
not like.‘i

(¢) The District Court found that the application of

" and concluded that he was

Franklin Biggins was ''pending,
not a vietim of discrimination. The Court found with respect
to Biggins, that 'mo deposit was requested'" -- an aberration

from what Mrs., Price sald was her general policy, but a normal

aberration as to blacks -- and the rental agent then used

the lack of a deposit as a basis for not checking further

*/ To the extent that Lloyd, Pitts and Miss Threadcraft were
rejected on attitudinal grounds, the record is barren of any
suggestion that a white applicant has ever been so excluded.
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on his appli :ation, Similarly, she did not give him the
information bout agpartments in a different price range
which she ox linarily provided to white applicants, or that

*/

none in his orice range would be available.—

T o
We submit, in the light of the foregoing, that it is
inconceivabli s that Pitts and Lloyd; and even Biggins, would
have been tv:ated in the same way had their skins been white,
When added to the discrimiﬁatory denial of an apartment to
Sandra Threadcraft, this proof establishes a pattern or

practice of resistance even if all else is ignored,

%/ The fact that Biggins' application remained ''pending"

did not mean that he was not the victim of racial dis=
erimination, Be. John Gedwall's April 1968 application,
which bore a racial marking and was a part of what Judge
Smith found to be a pre-Act pattern of discrimination, was
also described by Mrs. Price as ''pending' at the trial, a
year and a half after it was filed. (A-~391)
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B THE DISTRICT COURT'S DENIAL OF AN
INJUNCTION ON THE BASIS OF A
. SURJECTIVE FINDING OF DEFENDANTS'
GOOD FAITH APPLIED INCORRECT LEGAL
STANDARDS A5 TO THE NECESSARY SHOWING
FOR AN INJUNCTION AND FAILED TO REQUIRE
DEFENDANTS TO ADOPT AND IMPLEMENT
ORJECTIVE REVILWABLE STANDARDS AND TO
CORRECT THE EFFECTS OF PAST DISCRIMINATION
As an alternative ground for denial of relief, the District
Court held t¢hat no purpose would be served by the issuance of
an injunction because of "the good faith and present disposition
of the defandant to adhere to the letter and spirit of the law,"”
We note at the outset that several of the District
Court's evidentiary findings show that the Court did not believe
some of the testimony of the defendants’ agents, With respect
to pre-Act evidence generally, both Levy and Mrs, Price denied

*/

undexr oath that there had been discrimination; —' the Court fouﬂ&
that there was a deliberate policy, {A-609) The Judge's finding
as to Pitts’ pre-Act encounter with Mrs. Price dovetails with
Pitts' account, and cannot be reconciled with the testimony of

Levy and Mrs, Price that race was never menitioned as to Pitts.

Mrs. Price testified that she told each Negro of the earnest

#/Mr,. Levy teutlfl“d that "there is not, and there has not been,
and there won't be lany discriminatory po?icy] " (A-292)
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money depos. & requirement; the Court found that she did not,
Moreover,:i 2 persistent testimony by Mrsa, Price, both on
deposition . nd at trial, that she 'did not know" (A-230, 345)
whether som of her tenants were black or white is not only
inherently /ncredible, but is also inconsistent with the Court's
finding ths' there were no blacks in the building and that she
told Pitts i at Levy would not integrate it. e (A-603-604)

In assessing the defendants'! present intentioné, we be-
lieve that ihe District Judge neglected to heed the Supreme
Court's warning that "it is the duty of the courts to beware

of efforts zo defeat injunctive relief by protestations of re-

entance and reform," United States v, Oregon Medical Society,
P

343 U.8, 38, 338 {1950). partic@larly .dn the centext of an

actual or threatened suit, United States v, United States Steel

Corp., 251 W.8, 417, 445 (1919). See also United States v, Atkins,

323 F., 24 7358, 73 {th Cix, 1963)., Logal 53, Asbestos Workers v.
Vogler, 407 ¥. 2d 1047, 1055 (5th Cir, 1969). But even accepting

the "good faith" finding at face value, the denial of an in-

junction cannot stand because the defendants have not agreed to

*/Mr, Levy also had an improbable ignorance as to the race of
his tenants. (A-286-291) '
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do, and will not do, what has to be done,
The I’ strict Court had

not merely the power but the duty to
render a decree which will so far as
nossible eliminate the discriminatory
affects of the past as well as bar
like discrimination in the future,
Louisiana v, United Statesy, 380 U.S,
145, 154 (1965).,

It would noi have been sufficient here simply to enjoin dis-

3 %

crimination, even if that had been done. 2 The duty to correct

the effects of past discrimination applies even thcugh some of
T ! *%/

the discrimination took place beforxre the Act. —' To para-

phrase this Court's comment in. Henry v. Clarksdale Municipal

Sen. Schosl Dilist. . 409 ¥, 2d 682, 684 (5ch Cir. 1969), Ygood
faith does wnot excuse a [defendant's] noncompliance with its

affirmative duty [to correct the effects of the past]." On this

*/ "For a forceful prohibition against discrimination
[defendants] need look no farther than the Civil Rights Act
itself."  lLoeal 53, Asbestos Workers v. Vogler, 407 ¥, 2d-
1047, 1051 (5th Cir. 1969).

*%/ United States v. Papermakers Local 189, 416 F, 2d 980
(5th Cir, 1969); United States v, Sheetmetal Workers, supra;
United States v. Medical Society of South Carolinag, supra,
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recoxd, 4t is "not the apirit but the bodies that count."

United Stsi2g v. Indianola Municipal Sep. School Dist.,

410 F. 24 426, 631 (5th Cir. 1969). The District Court
was requirod to usge 311 of the 2lastic vegources of a
court of ¢suity to fashilon appropriate relief, which might
include, for exampls, offers to rejected blacks, suitable
notice to he black community, or other appropriate

measures. State of Algbama v, Unlted States, 204 F. 2d

59 (Sih C%r. 1952) aff'd 37%°U.5. 37 (1962). Abseat a
meaningful decree, the United States would have "won a

lawsuii but lost a cause." United States v. Inzernational

Suit.Ce., BAE 8. 392, 401 (1947)

By the same token, defendants had a duty to adopt
and implement cobjective, reviewable standards for admission,
and to eliminate the unfettered discretion vested in their
rental agemts. See pp. 33-37, infra. 1In the absence of
an injunction spelling cut what the standards should be,
the legal gobligation to adopt and implement them cannot

be fulfillad.
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While the District Court did not elaborate on the
basis for its comments about the defendants' good faith,ﬁl
the appayr: at thrust of this alternative ground of decision
ig that ti = Government has nct proved that it would be
irreparab v injured without an Injunction, In this

respect ti 2 rezult is la direct conflict with United

States v. Hayves Intermational Corporation, 415 ¥, 2d 10338,

1045 (5th Cix. 1969). It was expressly held in Hayes that
in an action by thz Attorney Gemeral to restrain a pattern
or practice of racial discriminaticé9 lrreparable injury
is presumad from the very fact that the statute has been
violated. When a qualified black person is denied an
apartment on account of race, he suffers irreparable

injury and so does the country as a whole,

*/ We believe that the Court’s reference to Mr. Levy's
Jewish religion aand "liberalism'" on race and politics
{A-506) i3 an unpeirsuasive basis for that holding. See
But Not Mext Docr, Rosen, Obolensky, MN.Y., 1962.
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CONCLUSION

Fo . the reasons stated, the decision below should
be revers I and the cause remanded to the District Court
for the e try of an appropriate injunction requiring the
defendant: to cease agll discriminatory practiceg, to
adopt and mplement cbjective and reviewable admission
standayrds, and to take comprehensive affirmative steps
to correcit the effezcts of ?ast digcrimination,

Respectfully submitted

JOHN W, S5TOXES, JR, JERRIS LEONARD
United States Attoruey Asgistant Attornsy General
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