IN THE UNITED STATES DISTR|6T COURT FOR THE =
EASTERN DISTRICT CF MISSOURI .
EASTERN DIVISION

UNITED STATES OF AMERICA

Plaintiff,
S VS,

JOHN H. ARMBRUSTER AND COMPANY;
CORNET AND ZEIBIG, INCORPORATED;
DOLAN COMPANY SALES, d/b/a DGLAN
COMPANY REALTORS; and JERGHME L.
HOWE, INCORPORATED,

N’ Nt e N’ S N Na S S S a? Vs Na? !

s e e Defendants,
MEMORANDUM

‘This is a suit brought by the Attorney General of the United
States seeking to enjoin certain real estate firms from engaging in an
alleged patte%n or practice of resistance to the fuill enjoyment of rights
érantéd by Title Vil of the Clvil Rights Act of 1968, %2 U.5.C.A. Section
3601 et seq., known as the Fair or Open Housing Act (hereinafter referred
tol as 1he ”Acp“), The defendants are John H. Aribruster and-Company
(hereinafter referred to as “Armbrustér“); Cornet and Zeibig, Incgrporated
(hereinafter referred to as '"Cornet'); Dolan Company Sales, d/b/a Dolan
Company Realtors (hereinafter referred to as 'Dolan''); and Jerome L. Howe,
Incorﬁoratcd (hereinaiter detarred e as "Hows') .

All defendants have filed numercus motions, including motions
to dismiss for failure to staete a claim upon which relief cén be granted,
mot icns for severance, motions to dismiss for misjoinder or parties de-
fengant, mot fons te str lke, metlon-for judgment on. the pleadihgs, motions
for summary judgmen;, and motions to.compel answers to interrogatories,
The parties have argucd these various motions and have submilted numerous
briefs and suggestions to the Court. The separate motions of Armbruster
and Howe to compel answers to interrogetories are moot; pieﬁptiff having
filed separage answers to their intérfogatories.

The complaint éllegcs geﬁeral]y thaﬁ,the efendents cach and all
follow a policy and practice of furthering and perpetuating patterns of
racial segregation in housing in that the defendants have faited to show

Negroes listings in white neighborhoods while making the name available
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for whites; made listings available tbnkcgrocs o&ly }n chanéTﬁﬁ;neigh~—:
borhoo&s while making the same unavailable to whites; made staLéments'of 3
racial limitation and preférence to white persons; advised Negroes that
houses in white neighborhoods were not availablc for purchasc or temporarily
off the markef when in fact the houses were available for purchase; given
different and confiicting advice to Negroes and whites‘abogt the deéfFé;
bility of certain necighborhoods; all fn violation of 42 Q.S.CTA. Sections
JEaLE e (@) . and (d)., Further, the complaint alleges that defend-
ants have utilized a muitiple-listing service and have denied Negroes

access to such service and have applied discriminatory terms and conditions

of access to Nediges, in vialation of 42 U.5.C.A, Section 3606. The com-

/

plaint alleges that the discriminaForY practices are maintained, supported
and perpetuated by each defendant'é employment practices: that Armbruster
employs 85 persons, all QF whom aré white; that Canep employs all or
nearly all white persons; that Dolan employs 120 persons, all of whom are
white; that Howe employs 12'white persons and one Negro; and that none of
the de%cndants has recrq{ted,NégroeS. ' ' ;
Plaintiff seeks an injunction to keep defendants from discrim-
Wit ing against porseds an the basis of race, creed, or eolor with respect
to rights secured by the_Fair Housing Act; and from fafling to take affirm-
ative steps to correct the effects of their past discriminatory actions
andlinsure ifiut | enjoinment of the rights secured by the Fair Housing Act.
The-allegationé of the complaint are general save for the spe-
ciffclallegation concerning the employment practices of the defendants,

tlowever, the specific facts supporting the alleged violations of the Act.

- are set out in plaintifi's separate answers to intervrogatories propounded

by the separate'defendantsf Defendantg' motions to dismiss for failure to
state a claim upon which relief can be granted will be treated as motions
for summary judgment since matters outside the pleadings haye-been pre-
sented and not excluded by the Court. Rule 12 (E), Federaif&u}es of
- Civil Procedure, ;
In order to pass upon the motions for summary judyment it is
necessary to dctcrm{né whether or not the parti;ular dwelTiﬁgs in question
were dwellings intended by Congress to be covered by Seetion 3603 of.Titlc

b2 U.S.C.A. on the dates involved in this litigation. As siown by the re-
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cord before the Court all acts of discrimination complained of~are alleged

to have occurred prior to December 31, 1969, ;nd as stated by bl;iptiff's
counsel on oral argument, in all instances the dwelling involved is a
single family residence, L
Title 42 U.S.C.A, Section 3603 sects out the statutory scheme
for the effective dates of certain provisions of the Act for certain
types of dwellings, and provides in part: { : <
Exemptions

(b) Nothing in section 3604 of this title {other than sub-
section (c) shall apply to-

(1) any single-family house sold or rented by an owner:
Provided, That such private individual owner does not
own more than three such single-family houses at any
one time; Provided further, That in the case of the sale
of any such single~family house by a private individual
owner not residing in such house at the time of such
sale or who was not the most recent resident of such
house prior to such sale, the exemption granted by
this subsection shall apply only with respect to one
such sale within any twenty-four month period: Provided
further, That such bona fide private individual owner
does not own any interest in, nor is there owned or re-
served on his behalf, under any express or voluntary
agreement, title to or any right to all or a portion
of the proceeds from the sale or rental of, more than
three such single-family houses at any one time:
Provided further, That after December 31, 1969, the
sale or rental of any such single-family house shall
be excepted from the application of this sub-chapter
only if such house is sold or rented (A} without the
use in any manner of the sales or rental facilities
or the sales or rental services of any real estate
broker, agent, or salesman, or of such facilities
oF ‘Serylees ©f any person iu the busingss of selling
or renting dwellings, or of any employece or agent of
any such broker, agent, salesman, or person and (B)
without the publicatien, posting or malling, after
notice, of any advertisement or written notice in
vielation of section 3004{c) of this title; but
nethiing i this pravise shall prohibit. ¥he use of
- attorneys, escrow agents, abstractors, title companies,

and other such professional assistance &s necessary
o paEfees df troasfer the title. ..

Section 3603 (a) (2) states that all dwellings covered by Section
3603 (1) (dwellings related to Federal ownership and financing) and other
dwellings except those exempted under Section 3603 (b) (1) are covered by
i dlion 3604 as of Decembmr 31, 1968, The pertinent langujggéof Section-
3éb3 - L)) staten e & Sinole faally house for sale by an owner is ex-
empt from certain provisions of the Act until December 31, 1969, and is ex-

empt after that date only if the owner does not utilize th: services of a

broker, agent or salesmon and only if the owner does not publish an
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advertisement or written notice in violation of Section 360% (c)J. The

sale of a sihgleFfamily house by an owner, with or without tﬁe services of
a broker, agent or salesmon, prior to December 31, 1569, is excmpt under
the provisions of Section 3603 (b) (1).

The plaintiff con£ends, howevef, that the exemption is to the

ownei and not to the dwelling. Plaintiff relies on the United States

v. Mintzes, 304 F. Supp. 1305, 1309 . (D.Md. 1969) wherein the coverage

of Section 3604 (e) (concerning representation made by others to the owner
of a dwelling and intended to prevent the panic selling which is inimical
to the purposé of the Fair Housing Act) is discussed in reiation to the
exempTion of-Section 3603 (b) (1):

An ‘owner who does not sell or rent or offer to
sell or rent his house, whether it be & single-
family dwelling ~r multi-family dwellirng, does not
need an exemption from the prohibitions of Section
3604 (a)-{b). The exemption provided by Section
3604 (b) (1) was intended to exempt frem the pro-
visions of Section 3604 certain owners of single-
family dwellings who would be subject to the pro-
hibitions contained in Section 3604 {(a}-{d) were
it not for the exemption provided by Section 3603
(b)Y (1). Since the owner of a single-femily dwelling
Ve dees mel sell or rent or ofifer to sell or rent
hiis house i's met within the scope or purpose of the
exempltion created by Section 3603 (b} {i), that
exemption should not be construed to apply to such
owners, Although the statute might be cilearer,
the Court concludes that the draftsman of the Act
accomplished this result by making the exemption
of Section 3603 (b) (1) apply to '"any single-family
house sold or rented by the owner'', rather than to
"any single family nouse'l,

While this Court agrees that the statue might be clearer, the Court can-
not conclude that the exemption applies to the owner and not toﬂthe dwell-
ing. To do so would ignore the plain language of the exemption,

The péttern of effectuating the Fair Housing Act in stages as
set out in Section 3603 is to make the statute applicable 1o certain
é]asses of dwellingi-at certain times, In addition, the oxemption of
Section 3603 (b) (1) is not just to “any.single—family houze sold 6r
rented by an owner'', but also contains four provisos. Th{riirst three
provisos limit the owners who can take advantage of the ex- ~ption; the
fourth proviso limits the exemption to certain transactio=s for single

fami ly houses prior to December 31, 1963,
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-In one sensc all houses that are sold or rented are sold oF -

rented by the owncr, a Tact which seems to make the phrase "'sold or

rented by an owner' as used in the statute somewhal awksard or unneces-
sary. But if the fourth proviso is to have any meaning at all, "sold or

rented by an owner' musl be used in the sense that the sale or rental

of property can be contracted for only by the holder of the title there-

to. Thus, the distinction is made between the sale of & single~family

house by an owner accowmplished entirely by the owner on the one hand,
-and on the other hand, the sale of a single-family house by an owner
accomplished through the use of a real estate brokerage ©or agency. And

in the case of such a sale by an owner after December 331, 1969, the ex-

e B

s

~emption applies only if it accomplished without the use of a real estate
brokerage or agency and without the publication or mailing of any adver-
tisement or written notice in violation of Section 3604 %c).

ini-the ecase Uniked States v, Kaippers, cited by plaintiff in

'suéport of -its pesition That soverage was efféctive Januagy 1, 1963,
the Court does not even discuss the issue stating that itz the proof of
that particular casé, the realtors were in compliance as Dn.January g
1969, and pledged themselves to reméin in compliance with ‘the Act.
Plaintiff contends that even. if the exemptlion abpYies as stated, acts:
»consti;uting a violation prior to the effective date of thic Act carry
over and c&nstitute a violation subsequent to the effectiwe date, re=-

lying on United States v. Sheet Metal Workers Local No, 3G, 416 F.2d

123 (8th Cir. 1969), That case is based upon a different 'statute,

Title VIi of the Civil Rights Act of 1964, 42 U,S.C. Section 2000 e to

ZOOQ e-15, anaafnvo]ves facts demonstrab]y different from the instant
case, a pattern or pracfice of récia] discrimination again =t Negrqcs b?
certain unions in their admissions and work referral plans.. The Court
récognizes the similarity of the pattern and practice provisions of that
statute and the Fair Housing Act, but concludes th&t the cs“S% is distin-
guishablé.

In the Sheet Metal Workers case, the Court for tiue Eighth

Circuit Court of Appeals stated that evidence of specific cts of dis-

crimination subsequent to the effective date of the Act we . unnccessary,




The Court reasoned that the employment referral system carried forward” "
effcects of past discrimipat}gq.regglging_in cpntiﬁuing énd future vio-
lations of the Act. The tourt a;kn;Q};dgéd thép iis d;cfsion was a de-
parture from prior cases. Relying on the facts and the.record of that

particular case the Court stated, at p, 132;

We recognize that cach of the cases cited in n.i5

S e to support our position can be distinguished on the

ground that in each case, a number of known members S

of a minority group had been discriminated against

after the passage of the Civil Rights Act,
Here, there.is po act of discrimination asserted tq have occurred éfter
e i vive dale BF B det wiikh respect to L2 U:é.C. Section 3604 (a),
(b),(d), and (e). There is no obvious or apparent conduit {such as a re~-
ferral plan or a collective bargaining agreement) to carry forward thé
effects of past discrimination, if any be found. The record before this
Court lacks any ipferenqe of—the "'carrying forward of the effects of prior
discrim{nation“. The Court concludes that there is no basis hére fbr ex-
tending coverage of the Acf to alleged vio)afIOns occurriﬁg %éfo}e the ef-
fective date of the Act, |

insofar as the complaint alleges acts per;aining %o the sale or
rental of a single~family house in violation of 42 U,S.C. Section 3604 (aj,
), (d), and (e) eeceurring pvicr to Desember 31, ]96§, smmméry judgment
will be granted in favor of_de;endgnfs. |
The Court notes that al]egéd violations of Section 3604 (c) are.

excepted from the exemption of Section 3603 (b)‘(l). Simitarly, Section
3606 became effective January 1, 1969. All defendants seek to
have that portioA of the complaiﬁtla]icging violations of Saction 3604
(c) dismissed or stricken. Defendant Dolan has based its motion to ghliss
miss an& strike solely on the ground that 42 U.S.C, Section 3604 regulatgs
owners of real property and is not applicable to real cstate’ gompanies
unless such company cwns real property, As the preceding discussion in-
dicates, the Court does not agree. Defendants Armbruster, Cornet and

Howe basc their motions on the ground that Section 3604 (c} is not appli-

cable to oral statements, and if applicable, it is a violation of the
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First Amondment., Section 3634 (c) of Title 42 U.S5.C, provides that W

shall be unlawful:

to make, print, or publish, or cause to be made,
printed, or published any notice, statement, or

. advertiscment, with respect to the sale or rental
of o dwelling that ladicatas any preference,’ limit-
SRl e - di ser imination based ‘on toce, eoler; re= .
ligion, or national origin, or an intemtion 1o make
any such preference, limitation, or discrimination,

EA = Sectian 3604 {&) 1s apt by its terms limited to wwitten notices,
statements and advertisements, It is not on its face clearly unconsti-
tutional, Defendants have raised the question as to the comstitutionslity

of Section 3604 (c) in their various motions to strike and the plaintiff

nas vigorously disputed defendant's contentions, The Court is of the

/

opinion that the issue ié notfproperly to be decided on a metion to strike,
particularly when such motions contain hypothetical statesmemts and Qitu—
ations to whi;h the section is deemed to apply. Dispbted ama substantial
questions of law such as presented here should be determine&.after céhsider—
ation of facts and evidentiary matters that would be present only after a
heéring on the merits.

Defendant Howe seeks to have the alleged violation bf Section
3606 (concerning discriminaté}y use of a multiple-listing service) stricken
on the grounds that plaintiff has not alleged contfol of the multiple- .
listiﬁg service by delGueant, Sad that" the Supgorting facts set out in
plointiff's answers to'ingerrogatéries do not constitute a violation of
Section 3606, frer careful ré;ding of Section 3606, the al legations of
the complaint, and plaintiff's answers to interrogatories, the Court con-
c]ude; that.“cgﬂjfo]” is not a necessary allegation under Segtion 3606.
Further, the allegations raise potential issﬁes-of fact which warrant a
hearing on the merits, Summary determinatioﬁ upon motion to strike is
inapﬁrOpriate in, thils instance: . Wele 56 (), Fedaral Rules of Civil

Procedure. Defendant Howe's molion to strike from the compiaint the alleged

violation of L2U,S.C. Section 3606 will be denied. g
All defendants seek to have Paragraph 6 of the ceumplaint con-

cerning the defendant's empioyient practices dismissed or st ricken on that

r

Qe thet G dloes et state B clain for relief woder 42 U, 5.0, Section
3601 et seq., and that the allegations are immaterial and i pertinent to

any matter properly before the Court,
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The plaintiff's position_is that the allegation cannot be -

stricken unless there is no possible contingency which would make-evi-

dence of defendants' employment practices relevant; that im a "pattern

apill. pract ice! case such as this the scope of inguiry is extremely broad;
and that evidence of defendants' employment practices is relevent to’
’

this lawsuit,

TR There is no section of the Fair Housing Act which makes un-

lawful any discrimination in employment practices or any fasilure to re-
cruit Negroes for empioyment. Clearly, Paragraph 6 of the complaint fails
to state any Qiolainn of the Act or a claim fog relief under the Act,
== -iﬁ—%he aliegations about employment pra;pices are, as plaintiff
states, evidence relevant to this lawsuit, such evidentiary ai]egations
are certainly undesirable and unnecessary under Rule 8 (a), Federal Rules
of Civil Procedure. Nevertheless, motions to strike are nat looked upon
with favor and will not be granted unless the challenged matker has no
relation to the controversy and is prejudicial to defendant, Augustus v.

8oard of Public Instruction, 306 F. 2d 862 (5th Cir. 1962).

-

In the present éase, the allegations about employﬁent practices
are palpably unnecessary and serve only to confuse thé issues properly
raised under the Fair Housing Act. No staté of facts proved in support
of the a!legations:will constitute a valid claim for relief under the
Fair Housing Act. In an effort to simplify the issues for wltimate trial,
the Court wil) strike Paragravhs 6 and 7 of the cempiaint. In aadition, the
Court will strike that part of the prayer for relief concerning employ-
ment practices,z-

Defendant Dolan has challenged the joinder of defendants under
Rule 20 (a) Federal Ruies of Civﬁl Procedure; and secks sevierance, Rule
20 (a) permits permissive joinder of parties defendant if there is a%scrted
against them jointly, severally or'in the alternative any @ lghe tetrelief
in respect of or arising out of the same transaction, occuﬁience or series

of transactions or occurrences and if any question of law ¢ fact common

Lol deterdants will aviise in (e action,

There is no allegation of conspiracy, collusion, or complicity

among the defendants. The answers to defendants' separate iuterrogatories




show that tie transactions and occurrences complained of are separate

and distinct with respect to each defendant, Ditfferent evidence will
be introduccd as to each defendant, It does appear that the plaintiff's
i

witnesses will be the same for each defendant, but that the witnesses will

relate different transactions and occurrences —for each defendant involving

different times and places. Plaintiff coatends that the alleged steering

by all defendants of white persons to some aress and Negroes to other
areas on account of race is a commwon series of transacticns. Having
found no support for p}aint'ff'é contention, the Court concludes that
joinder cannot be supported by Rule 20 (a) Federal Rules of Civil Pro-
cedure.
Plaintiff alleges in Paragraph 7 of the complaint that the
alleged violations of the Act constitute a pattern or practice of resis-
tance by each defendant, and by the defendants 'collectively', to the full
enjoyment of the rights sccured by the‘Act. Appareatly, plaintiff's posi-
‘tion is that the complaint adleges similar conduct by each defendant and
it is the "joint impact'' of the alleged conduct by‘ai] defendents that is .
significant, Plaintiff ststes that the resistance to equal housing oppor-
tunities-is al]egeé i e by @il defendants tegether, irfFespective of
whether or not there hés been any coordination between them. The basis
ifgir plaint iFF s pls) tion 4. that this is a'“pattern and psactice' case.

Section 3613 of Title 42 U.S.C. authorizes the Attorney General
to bring a civil action agéié;t any perscn or persoans he has reasonable
cause to believe is engaged in a pattern or practice of resistance to the
full enjoymen;:cf any rights granted by the Act, The det«rmination of
what constitutes a patterﬁ or practice by each defendant or among'all'de;
fendants within thé meaning o% the Fair Housing Act involwes issues of fact
and law warranting a ful! hearing, The phrase is not defined in the Act

‘nor explained by the legislative history and, while the phrase has been

E4

el im other statwtes, im this case the matter should mot be reselved
without a hearing., While plaintiff has not alleged complicity, coordin-
ation, or indeed, knowledge on the part of the defendants, plaintiff has

alleged 'icollective" action and has alleged that all deferdants, together,

are engaged in a pattern or practice of acts in violation of the Fair
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Histng Act . ~Since the trial of this case is before the Cowrt without &

jury, and Dolan has neither claimed nor shown that prejudice would result

from a denial of. severance and a full hearing on the issue,'the Court

will permit the joinder of defendants., Defendant Dolan's motion for
severance will be deried. .
Dated this 10th day of March, 1971,

;;f?’f’/----,ff/fi " N
o R :

W He~Zenneth Wangelin kJ
U, S. District Judge

]
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IN THE UNITED STATES DISTRICT COURT FOR THE ol S R ey
EASTERN DISTRICT OF MISSOURI 73k TR T e
EASTERN DIV IS 10N ot e e
. N, o
UNITED STATES OF AMERICA, ) o g LR 26
S5 ¥ ] S
) O PN Fr o
Plaintiff, )
) )
b L V5. ) Civil Action No. 70 C 108 (4)
)
JOHN R, ARMBRUSTER AND COMPANY; e
CORNET AND ZEiBIG, INCORPORATED; ) :
DOLAN COMPANY SALES, d/b/a DOLAN J
COMPANY REALTORS; and JEROME L. )
HOWE, [NCORPORATED, )
. . . \
e - Defendants. )
BB DER

The Memorandum of this date is hereby incorporated in and made

a part of thié Ordar.,
1T IS HEREBY ORDERED that:

The motions of defendant John H. Armbruster and Campahy for
summary judgment, to'dismfss, and to strike are sustained imsofar as
summary judgment is granted in favor of defendants as to Paragraphs L(a),

SR L (d), and Q(Q) of the Complaint; aﬁd Paragraphs 6 and 7 are stricken
from the Complaint; and that part of the prayer for relief concerning

defendants' employment practices is stricken from the Complaint; and said

motions are overruled with respect to Paragraphs L(c) and 5 of the Complaint;

The motions of defenaant Jerome L. Howé, Incorporaied for sum-
mary judgment, to strike or to dismisS’are sustained inéofaw'as summary
judgment is grﬁnged in favor of defendants as to Paragraphs &{a), L(b),
L4(d}, and 4 (e} of the Complaint; and Paragraphs 6 i 7 are stricken froﬁ
_thé Complaint; and that part of the prayer for relief concefning defendants'
employment practices is stricken from the Complaint; and said motions/;?é &

7

overruled with respect to Paragraphs 4(c) and 5 of the Complaint;

The motions of defendant Cornet and Zeibig, Incogporated;to dis-

§ ;
: i
miss, to strike, for judgment on the pleadings or for summary judgmient are

sustained insofar as sunmary judgment is granted in favor ¢f defend ants as
to Paragraphs h{a), 4(b), 4(d), and 4(e) of the Complaint; nnd Pat-agraphs
6 and 7 are stricken from the Complaint and that part of tha prayer for re-

lief concerning defendants! employment practices is stricken ¥ 5, the



S
Comp]afnt; s gendrmellons sre vvertulisd as to Parsgraphs %{e) and 5
of the Complaint;
The motions of wefendant Dolan Company Sales to dismiss and

to strike arc sustoined insofar as summary judgment is gramted in favor

or defendants as to Paragraphs L(a), 4(b), 4(d¢), and & (e} of the Complaint;

and Paragraphs 6 and 7 are stricken from the Complaint; and that port of

—-the prayer for relief concerning defendants' employment practices is strick-

en from the Complairi; and said motions are overruled as te Paragraphs
L{e) of the Complaint;
The motion of Dolan Company Sales to sever is denied.

Déted this 10th-day of March, 1971 2

e £ NS /‘.: ’.-‘.- =2 5 o
3 -:::f,‘-’; 7; & ” \\\ITY};-‘,‘;“‘ 2 "/-/l .;.i/_/l_ e
// . 2 R o T ",.'/"".5 Ceieldn i E
~ .. H. _Keaneth Wangelin &Jf
ESSE RS iRilcis Bd ge
!



IN THE UNITLD STATES DISTRICT COURT FOR THE B
EASTERN DISTRICT OF MISSCURI ' S v
EASTERN DIViSiON e

UNITED STATES OF AMERICA,

Plaintiff,

i Civil Action No. 70 C 108 (&)

JOHH H. ARMBRUSTER AND COMPARNY:
CORMET AND ZEIBIG, INCORPCRATED:
DOLAN COMPANY SALES, d/b/a DOLAN
COMPARNY REALTORS: and JEROME L.
HOWE, iNCORPORATED,

1y
N Nt Nt Nt Nt v N Nt i i Nt Saas? N
- y

Defendants, '
iT IS HEREBY ORDERED that the motion of University City, Missouri,
Fite Tilal hrief anious cueiae wi 1T be. and hereby is denied.

Dated this 10th day of March, 1971.

- . -, o 5 k 4//‘
b7cff“//“?'*w{~ g v
/\a_r—.,_ e g - o 5
R v Repmeth Wahgelin
U. S. District Judge
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