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IN THE UNJITED STATES DISTRICT COURT FOR THE

BASTEEN BESTRICT OF LOUISIAN

BATON RE®UGE DIVISION

UNITED STATES OF AMERICA, oy

RAMSEY CLARK, Attorney General, p
' Plaintiff, ‘ ' it
e CIVIL ACTION NO. 68-123
v. ' MEMORANDUM OF THE UNITED

STATES IN OPrOSITION TO
DEFENDANTS ' MOTLiQNS TO

KNIPPERS AND DAY REAL ESTATE, DISMISS AND ALTERNATIVE
L., et al., MOTIONS FOR SUMJAKY
. : JUDGMENT
Defendants.

Defendants' arguments in three separate mctidns
to dismiss and alternative motions for summary judgment
&iifge , “TEE the most part, grounds common to all three
mgtiens. VPor the cenveEnisuce @ the Ceurt, the United
States wiil summarize in cne memorandum its arguments
in'opp@@ition te Cthese motleoas.

Defendants aﬁsert that the complaint falls to

state a claim on which relief can be grantad because

dwellings in the subdivisions named 1n the complaint

have not been previded with the aid of loans, advances,

grants or contributions made by the Federal Government,

-and that such dwellings are not provided in whole or

in part by loans insured, guaranteed cor otherwise secured

by the credit of the Federal Government within the mean-

'ing of Sections 803(a)(1)(B).and (C) of Title VILI of

the Civil Rights Act of 1968, Public Law $0-284, Lz U.s.c,
§3603(a)(1)(28) and (C).



Pefendants fMuther assert that the small number
of transactions théy have had with prospective Negro
purchasers precludes any f£inding of‘reasonable egugie
to believe that a "pattern or practice" of discrimina-
tion exists'with regEpadt ta sales’ of housinéxiﬁ the
developments naged in the complaint. ﬁinally, defendants
Myer—Yarbrodgh Realty, Inc., Myer Development Corpora-
tion and C. Stevens Myer argue in the memorandum in
support of théir Motion to Dismiss that Section 813 of
Title VIII is an unconstitutional deiegation of legisla-
tive authority to the executive branch in violation of
Argiele I, Sectioﬁ I of the United States Constitution.

I. Coverage under Section 803(a)(1)(C)

The complaint alleges, as to all three of the
named subdivisions, that sﬁbstantial numbers of dwellings
were sold with loans insured or guaragteed by tﬁe exedlit
of the Federal Goyernment, that such loan agreements were
entered into after November 20, 1962, and that payment
on the loans had not been made in full priorvto ApFEill 31
1968 -- the date Qf‘passége of the fair housing law.
Coverage under Section 803(a)(1)(B) and (C) is explicitly
ralleged. The complaint further alleges, 1n paragraph
25(D), that defendants have made dwellings avallable to
white persons in the naméd subdivi;ions on terms and
conditions not made available to Negroes with-comparable
financial qualifications.

These allegations are sqfficiént to support the
plaintiffi's claim that dwellings in the named subdivisions .
are within the-coverage‘of Section 803(a)(1)(C) gf Title

VIII (42 u.s.Cc. §3603 (a)(1)(C))-
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Defendants argue that dwellings sold within the
named subdivisions were not "provided. . . by loans
insured, guaranteed?'or otherwise secured by the credit
of the Federal Government”fwithin the meaning of
Section 803(a)(1)(C) of Title VIII because such dwellings
are not so iﬁsuxed, guaranteed or secured at the time
defendants offer them for sale. That s&éh a construction
of Section 803(aj(l)(c) was not intended by Congress is
clearly illustrated by the legislative history of
Title VIII.

A. Summary of Argument for Coverage Under
Section 803(a)(1)(C)

Thg legislative history of the statute shows with
great clarity that the intention of Congress in Sec-
tion 803(a)(1l) of Title VIII was towparallel in all
respects the coverage of Executive Order 11063, which
has prohibited discrimination in federally-assisted
housing since November 20, 1962. Section 803(a)(l) is
virtually a statutory enactment of the Executive Order.
Its language parallels, as closely as practicable, the
language of the Ordér's coverage provi;ions (see Sec-
tion.101(a) of the President's Executive Order 11063
on Equal Opportunity in Housing, November 20, 1962,

27 F.R. 11527, November 24, 1962).

The courts have he;élrepeatedly that when Congress
re-enacts a statute, such é statuteltakes on the gloss
of previous administrative interpretations of its
meaning. Similarly, when Séction lOl(a)'of Executive
“Order 11063 was "eﬁactedf as -Section 803(a)(1) of
Title VIII, Congress must have intended that the regula-
tions of the Federal Hpusing Administration and the

Veterans Administration adopted pursuant to the 1962
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Hxecutive Order would'have great weight in determining
the méaning of thess cowerasd previsioms.

Finally, tné purposé af the Exceubive drder and
of Section 803(a) was thegsame: to assure that the
credit of the Federal Government would not be used in
any manner foisupport or facilitate acts of discrimina-
tioﬁ%/ Where dw?llings are provided théough federally-
Se¢uired fihéncing, they must be providea on a nonf
discriminatory basis. The "provider" of dwellings in

this civil action is the seller of the dwellings, and the

prohibitions on discrimination must necéssarily be read

Ik o4 A further indication that Congress intended,

In §803(a)(1)(A)(B)(C) and (D) to cover the entire field
of federally-assisted housing except where explicit
exceptions were made is found in the proviso to

§803(a)(1)(c):

Provided, That nothing contained in
subparagraphs (B) and (C) of this subsection
shall be applicavle to dwellings solely by
.virtue of the fact that they are subject to
mortgages held by an FDIC or FSLIC institution....

In approving this proviso as an amendment to the
bill then being considered on the floor, the Senate sougnht
to clarify the reach of the first stage of coverage.
§803(a)(l) was seen as being broadly applicable to
"federally assisted" housing, and it was feared that,
without the proviso, housing provided through loans from
lenders who were members of the Federal Deposit Insurance
Corporation or Federal Savings and Loan Insurance Corpora-
tion would come within the first stage of coverage by
virtue of the fact of such membership alone.

The proviso was approved by the floor managers of
the fair housing title and passed without opposition.
See remarks of Senator Mondale, 1I4 Cong. Rec. S. 2316
(Daily Ed&.), March 6, 1968. ‘It did not intrude on their
intention to provide coverage for "federally assisted"
housing reached by the Executive Order, because FDIC and
FSLIC institutions were never included within the Executive
Order's coverage. As Senator Mondale remarked, the proviso
‘"makes our intention clearer."

It 1s a well-established rule of statutory con-
struction that where, in a statute, an express limitation
or proviso is made with reference to a given subject matter,
and in the same statate no such limitation or proviso is
made applicable to a ‘related subject matter, the absence
of such limitation in the second instance is. strong
indication that no such additional limitation is intended.
Knapczyk v. Ribicoff, 201 F. Supp. 283 (N.D. Ill., 1962);
cf. Richard T. Green Co. v. City of Chelsea, 149 F, 2d
927 (C.A. 1) cert denied 326 U.S. THL (1955).

!
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to include those sellers. Defendants' interpretation of
Section 803(a)(1)(C) would allow persons to benefit from
paEiieigatlon bE féderal programs that assist in financing
housing even while they c;ntinued tﬁeir discriminatory
practices. Such a reading of Section 803(a)(1l) is-in

opposition %oithe clear purpose of the statute.

B. Identity of Section 803(a) with .
Section 101(a) of the Executive Order

Section 101(a)(iii) of the Executive Order makes
applicable prohibitions on discrimination in sales of
residential property --

provided in whole or in part by loans

hereafter 3/ insured, guaranteed, or

otherwise sSecured by the credit of the
Federal Government.

Similarly, Section 803(a)(1)(C) of Title VIII refers
to dwellings --

provided in whole or in part by loans insured,
guaranteed, or otherwise secured by the credit
of the Federal Government, under agreements
entered into after November 20, 19062 unless
payment thereon has been made in full prior to
the date of enactment of this title.

(Emphasis supplied).

a 7 Such a reading would also exclude coverage of most
federally-assisted single-family subdivision housing
during 1968. There are some relatively limited Federal
loan insurance programs in which housing developers are
direct beneficiaries of mortgage insurance. The principal
"program of this kind is found in Title X of the National
Housing Act, 12 U.S.C. 1749aa. This statute provides for
mortgage insurance for private loans to subdivision
developers for land development. Although the existence of
this program offers the possibility of giving Section 803
‘(a)(1)(C) a construction narrower than that suggested by
the United States, without rendering it totally -meaningless,
it would be inherently incredible for Congress to have
included, within the coverage of a fair housing statute,
dwelling sltes assisted by the government while excluding
.actual dwellings for which Federal assistance had been
‘arranged. FPurthermore, Title X was not even added to the
National Housing Act until 1965. Thus, this program cannot -
be cited as an explanation for the original language of
- Section lOl(cg(iii) of the Executive Order -- written and
- adopted in 1962, or for the original administrative inter-
pretation of that language. (See parts I B and ‘I C, infra).

Bt "Hereafter" refers to any time after the date of
Executive Order 11063 - November 20, 1962. °
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. There has never been any gquestion but that
Executive Order 11063 was applicells e digeriminatery
conduct on the part of tfact developers of single-family
homes, even.where the only Federal connectibp was
arrangemenfs hade in advance for éossible usgfof
féderg}ly—inSurpd mortgages in the sale of subdivision
housing. FHA subdivision approval applications and VA
applications for Certificates of Reasonable Value include
nondiscrimination assurances that must be signed by the
developer as part of the original application for
federal approval of his housing for possible mortgage
insurance or guaraﬁ%é. Where, as in this civil action,
the complaint alleges, and there will be evidence intro-
duced to show, that housing sold by the defendants was
not only appréved for, butiin fact provided with,

Federal mortgage insurance and guarantees, it is even
more clear that Federzal nondiscrimination reqgudi rements
are applicable to the developerrsellE%(

Section zoopjlo(b) of Subpart I of the regulations
adopted by the Federal Housing Administratiég pursuant

to the Executive Order, 2l ¢.F.R, §200.310(b), expressly

.

Ly Section 200.305 of Subpart I of the Federal Housing
Kdministration's regulations under the Executive Order

(24 c.F.R. §200.305) provides for informing "participants

In insurance programs . . . as early as possible in their
negotiations" of FHA's "established policy on nondiscrimina-
tion and equal opportunity in housing.™

S / There also exists a strongly analogous case law
Interpretation of a similar statute illustrating that
doubts as to the meaning of the language of Section 803
(2)(1)(C) should be resolved in favor of coverage. See
Levitt v. Division Against Discrimination, 31 N.J. 514,
520-26, 158 ATL od 177, 182-84 (1960).

ol



provides that the Order's prohibitions reach property

offered for sale under terms which include financing

under the provisions of the National Housing Act pursuant
to an application for mof%gage insurance received by

the Commissioner after November 20 1962. fhis has

been tilte 1nterpretatlon placed upon the langllge of
Sectlon 101(a)(iii) since its promulgation. See 27

F.R. 11802, November 30, 1962.

Likewlse, Veterans Administration regulations
require any "builder, sponsor or other seller" of housing
to certify that he will not discriminate in the sale of
any property included in a request for a Master Certifi-
cate of Reasonable Value on proposed or existing con-
struction, or with respect to any”fequest Ny appraisai
of individual existing houeing not previously occupied.
38 C.F.R. 36.4363(a). Builders, sponsors, or other
sellers requesting site approval and subdivision planning
services are also regquired by VA to submit such certifica-
tions of nondiscrimination. 38 C.F.R. 36.4363(c).

These regolations; which first were published in 28 F.R.

7673 on July é%, 1963, were adopted pursuant to

Executive Order 11063 and kS original and
continuing interpretation of the aug%ority granted by

that Order. The requirements of these regulations illustrate

that the Executive Order was intended to regulate the

6/

sales activities of builders and developers of homes.

o / President John F. Kennedy clearly intended such an
Interpretation of the order. 1In his statement issued on
the day that he signed Executive Order 11063, President
Kennedy said:

I would like to announce that I have today signed

an executive order directing Federal depariments

and agencies to take every proper and legal action

to prevent discrimination in the sale or lease of
.housing constructed or sold as a result of

loans or grants to be made by the Federal Government

or by loans to be insured or guaranteed by the

Federal Government...." (emphasis supplied)

‘(Statement of the President on B, 0, 11063

released November 20, 1962)
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C. The Congressional Intent to Duplicate
Executive Order 11003"s CoVerage

There is also no question that the coverage of

Section 803(a)(1l)(C) of 7{tle VIII was intended to .

parallel the ¢overage @it Cliie ExccniEiye Qrder in all
7§ :

respects. 3

Congressman Emmanuel Celler, speaking as a witness
before the House Rules Committee on March 28, 1968,
described the initial coverage of Title VIII as follows:

Upon enactment - that is this year, 1968 -
the bill would cover by statute the types of
housing now.subject to prohibition on dis-
criminagtion under Executive Order -- the
order I meniioned before issued by President
Kennedy . Thits includes:

* L] * “a *
. * *

3. [Housing] Provided in whole or in
part by loans insured or guaranteed by the
Federal Government. 8/ (Emphasis supplied).

7./ Even without express language in the legislative
history indicating the interpretation that Congress intended
for the coverage provisions of the statute, this Court
would have to give great weight to the Federal Housing
Administration's and Veterans Administration's interpreta-
tions of the identical coverage provisions of the

Executive Order. Long-standing adminlstrative inter-
pretations of statutory language are many times granted

the same deference by courts as actual statutory language,
United States v. Correll, 389 U.S. 299, 305-6 (1967),
especially when the statute has been re-enacted without

a change in language subsequent to the agency's interpreta-
tion. Commissioner of Internal Revenue v. Noel's Estate,
380 U.8, 678, AB1-82 (1905); Skidmore v. Swift & Co.,

323 U.s. 134 (1944); Cf. United States v. Jefferson County
Beard of Hducatiom, = F. =6l S (Teh Cir. 1966}, aff'd

en banc 380 F. 2d 385 (1967), cert. denied 389 U,S. 840,
Tehearing denied, 389 U.S. 965 (1967); F.H.A. v. Darlington,
Inc., 358 U.S. 84, 90 rehearing deniéd 358 U.S. 937 (1353).
Where, as here, Congress had five years' notice of the

. legal implications of the language of an Executive

* Order and with essentially no change made that language
part of a statute, certainly it intended that language F
to have the same legal effect as indicated by past
applications of the Executive Qrder.

8. /7 Hearings before the House Commlttee on Rules
am He R, 1L00O, 90Cn Cengress, Secwnd Sassliorn, p. 5,
March 28, 1963. S :
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Similarly, on February 6, 1968, in introducing
the fair housing provisions as an amendment to legisla-

tion pending before the Senate, Senator Mondale,

¥
g@-mponsar of the Tzdyr heusing title, stated:

» BlS meEemes . . . wewld implement
the prineiples o fair hewsimg in three
stages. First, upon adoption, it would
PRgntial ¢ discrundpatien in. the sale or
rental of housing now covered under the
Executive Order of 1962. 114 Cong. Rec.
(Daily Ed.) S. 988-89 (Feb. 6, %8

And Senator Scott explained:
Immediately upon its enactment, the act
would apply to housing already subject
to the President's order on equal oppor-
tunity in housing of November 20, 1962.
114 Con% Rec. (Daily Ed.) S. 1387
(Feb. 1 1968).
It is thus beyond serious question that Congress
sought to include within the coverage of Section 803(a)
(1)(C) all. housing covered by Executive Order 11063,

and that housing eligible for government insurance or

guaranty and available for sale on such terms is clearly

housing reéched by the coverage of Section 803(a)(1)(C).

II. Coverage under Section 803(a)(1)(B)

Sherwood Forest Piace and Jefferson Térrace are
suﬁaivisions which have_been furnished with technical
énd engineering contributions and other contributions
provided by the Federal Hqusing Administration pur-
suant té_the issuance of/éonditioﬁal commnitments to
insure dwellings constructed in such subdivisions by
the Federal Housinc Adminlstration |

At a nominal cost, all three sﬁbdivisions named
in the complaint have been fﬁrnished, by'the Federal

Housing Administration, the Veterans Administration,
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@iz bekh, with inspection services which have made
pogisible the final ‘approvial of individual dwellings for
federal contracts of insuiance GiE SR a5 - {See
d@pesitions of Lawrence J. Dumestre, Otto F. Bubert,
and Paul A.-ériener). These eontributions of;profes—
sional services, wholly or partially at the eipense
of the Federal éovernment, have constitute@ a substantial
financial benefit to defendants and are "conttibutions”
within the meaning of Section 803(a)(1)(B) of Title VIT%(
The ellegations of the complaint state the
existence of FHA subdivision approval with respect to
two of the three subdivisions named therein -- Sherwood
Forest Place and Jeffergen Terrace,
Allegations that dwellings have been inspected
and approved by the Veterans Administration or the
Federal Housing Administration, or both, are made in
the complaint as to. all three subdivisions named therein --
Sherwood Forest Piace, Drusilla Place and Jefferson

Terrace. These allegations are sufficient to support

the plaintiff's claim that dwellings in the named

9 / Defendants I, dlleir depesitiens and affidavits,
make much of the fact that no money 1s currently due and
payvable to the FHA or VA for professional services rendered
by employees of these agencies. The apparent purpose of
these statements by defendants is to illustrate that
defendants do not come within Section 803(a)(1)(B) by
reason of.. the. receipt &f contrlbutions because any

"payment due thereon has been made in full Eiier te Che
date of enactment" of Title VIII. If this is defendants'
argument,'however it.45 S Likale conseguence, since 1t
is clear that "grants or contributions"” refer to aid or
.services for which repayment is neither due or expected.
Therefore, ‘the language of 803(a)(1)(B), referring to
repayments prior to passage of the statute, must refer
only to "lOdnS [and] advances," not to "grants or con-
tribations . asi =

The plaintlff'does not contend that defendants

have received any "loans or advances" from the federal
government., :
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subdivisions are within the coverage of Section 803(a)(1)
(b) of Title VIII (42 U.S.C. §3603(a)(1)(B)).

JII. Existence of Pattern or Practice

Since the defendants are covered by the Act and
gilnee the complaint stateg a cause of action under the
%9{ the defendants' argument is reduced Lo .the
contention that the material facts are undisﬁgted and
that they are entitled to judgment on ehose Pacts.

The argument on this point is apparently two—pronged:
(1) that the facts concerning theltransactions or occur-
rences upon which this action is based are undisputed
and do not cénstitute a violation of Title VIII; and (2)
that even if those transactions or occurrences were
violations, they were insufficient to constitute a
"pattern or practice of resistance."

Taking defendants' second argument Mrst, it is
the position of the United States that the alleged
violations in this complaint, if proved, would clearly
show a "pattern or practice of resistance to the full
enjoyment of the rights granted" by Title VIII. Indeed,
resistance to the rights granted by Title VIII could, no
doubt be manifested in ways other than exp11c1t viola-

N/
tlons of §80k4, 42 U.S.C. §3604. Where actual violations

1o/ The defendants did not cleafly differentiate their
arguments for dismissal from their arguments for summary
Judgment. Since the complaint sufficiently alleges a
violation of the Act and a pattern or practice of resistance
by each defendant, however, the arguments concerning pattern
or practice must have been directed toward the motion for
summary Jjudgment and will be so treated in this memorandum.

11/ In United States v. Sheetmetal Workers International
Association, Local Union No. 36, AFL-CIO, 280 F. Supp. 719
(E.D. Mo. 1968), the Court found that no post-Act violation
by the defendant had been proved and denied relief to

the United States. That case 1s presently on appeal to :
the Eighth Circuit; but in any event that holding is
inapposite here wherge the United States has alleged and
will prove a post-Act violation by each of the defendants
under circumstances that indicate that the vioclation is
part of a policy of resistance. In Section IITI D, infra,
the United States has shown that a genuine issue of eet

is presented concerning each of these violations.

i S [



are shown, however, the defendants' "resistance" would
seem e be vuadarisEiler 8, in Suel a situatioh; o)
only remaining queétion is whether the proven resistance
is part of a "pattern or smpractice."

""Pattern or practice," however, cannot be limitéd
to the mean&né implied in the motions by the defendants,
who apparently assume that the United States can prove
a "pattern or practice" only by proving that each
aefendant luzis wielated the 2ot on Several scecasions.
That assumption is based on a too narrow vieﬁ @f e
meaning of the term, for no court has ever interpretéd

"pattern or practice" as necessarily requiring multiple

acts of éiscrimin;tion. Ty the cemtrary, the legislative
history of the term and the intefpretation given the.
term by the courts indicate that a "pattern or practice”
can be shown in a variety of ways.

The depcsitions, affidavits and other papers to be
. filed in response to defendanis' motions show the
"pattern or practice of resistance" in which the defendants
are engaged in at least two ways. First, the papers show that
$eyera1 realtors and real estate agéﬁts in fge Baton Rouge
'area have discriminated against a Negro in the sale of
‘housing in all-wﬁite'supdivisions. The legislative
history of the "pattern or practice" statutes indicates
that discrimination thatiaffects a substantial part of a
line of'business i1s, by itself, sufficient to establish a
.pattern or pfactice of resistance. Secondly, thie fécts pre-

sent direct evidence of discriminatory acts plus the existence
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of distinct patterns of racially segregated housing in
ﬁhe Baton Rouge area and the historic practices of
Halety Rouwce real e;tate dealers e maimbtain that
pattern of housing. In a?alogous class action cases and
in more recent equal employment cases suchH proof has been
considered éufficient T Sewaglish a pattern er practiee.
FPinally, the United States contends tﬁét Reitisr of the
above issues.neéd be conéidered on a motion for summary
Judgment, because, at this stage in the proceeding,
proof of the existence of a pattern or practice is not
a necessary part of the government's case.

A. Proof of Discrimination by Three Realtors

in The Same Area Can Establish a Prima Facie
Case of "Pattern or Practice”

In the Congressional debates on the Civil Rights
Act of 1968, mention of "pattern or practice" is limited
essentially to paraphrases of that term. This lack of
discussion is understandable, however, since the term
had been used in three previous civil rights statutes,
and since the legislative debates on the 1964 Act and the
subsequent judicial gloss placed on the term had by the
time of the 1968 debates given a definite méaning o)
"pattern or practice."

For example, in the 1964 debates, Senator Humphrey,
floor marager of the 1964 bill, described the meaning of
"pattern or practice" as used in the public zccommodations
and equai employment titles of that bill in this way:

The Attorney General may obtain relief

in public accommodations and employment

cases only where a pattern or practice has

been shown to exist. Such a pattern or

practice would be present only when the

denial of rights consists of something

more than a isolated, sporadic incident,

but is repeatgd, routine, or of a generalized
nature. There would be a pattern or practice

= 18 =



Af, for example, a number of companies or
persons AN ke SEle indstiry op Iihe of
business WilsEwNmEmatlad 1T g chaln of motels
or restaurants practiced racilal discrimina-
tion throughout all, or a significant part

of its system, or if a company repeatedly
and regularly engaged in acts prohibited by
the statute. 110 Cong. Rec. 14270 (Jyne 18,
1964) (emphasis supplied). 3

This statement demonstrates the understanding of Congress

£

that a "pattern or practice" can be shown by several
different sets of circumstances. Certalnly one obvious
circumstance 1is repeated discriminatory acts by a single

defendant; but it is significant that the first example

n
.

mentioned is the case where + . a number of companies

or persons in the same industry or line of business

discriminated. . . ." Statements by other Congressmen

bolster this interpretation of "pattern or pracﬁice,"
such as Senator Magnuson's comment on the 1964 Act:

To summarize, the Attorney General can
initiate suit under Title II only when he
believes fhere is & pelttea er practice of
discrimination designed to perpetuate dis-
criminatien in Vvieldties &F titde II. An
example 'of such a pattern or practice would
be a situgtion im Whieh all er most of the
restaurants in a city or town refused to
serve persons on account of their race, color,
religion, ¥ seEleml Griain. 110 Cong. Rec.

12946  (June 8, 1964).

Thus, the legislafive history clearly shows that
proof that three real estate dealers in an area dis-
criminated against a Negro could, ?y "itself, prove a
battern'or practice of resisfance. Apparently: this one
meaning of the term is so clear that the courts have’

-applied it without comment, as in United States v. The

| Warren Company, et al.,-C.A.'ﬁo. 3437-64 (M.D. Ala. 1965),

wiigre a ‘three- judse ceurt feumd dilseriminalien in a pattern
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or practice case brought by the Attorney General undasr
e public accommo@ations geftion af Lhe 1964 Civil
Rights Act. 1In that case (see Findings of Fact and
Conclusions of Law attach®d), the Court cited one
e ident of discrigimaticn on the part of eagh defendant
and, on that ba51s, found a pollcy of dlscrlmznatlég/and
g;anteq pelsiaf

Similarly, in this case the invididual act of
discrimination by each defendant was not an "isolated,
sporadic incident" but was part of a pattern of resistance
that confronted Mr. Brown every time he attempted to buy a
house in an all- whlte subdivision in the Baton Rouge area
from a realtor or real estate dealerl3/ In proving its case
against each defendant, the United States will show that
each of these groups of defendants violated Section 804

and denied to Mr. Brown the rights granted to him by

Title VIITI and will show in addition that Mr. Brown'é

12/ The consistent use by the courts of the term

Tpolicy of discriminatien" as the eguivalent of "pattern
or practice" shows that if a defendant has a policy of
discrimination and acts pursuant to that policy a fortiorit
he is engaged in a "pattern or practice of resistance.,m
See United States v. Gulf-State Theatres, Inc., 256 F.
Supp. 549, 557 (N.D. Miss. 1966); United States v.

The Warren Company, C.A. No. 3437-BI, 10 Race Rel. L. Rep.
1293 (M.D. Ala. 1965); United States v. Clarksdale King

& Anderson Company, C.A. Hes e, "olGl, 10 Race Rel. L.
Rep. 1762 (N.D. Miss. 1965)

13/ An act of dlSCTlmlnatlon baseo on a class prejudice
tan be "isolated"™ or "sporadic" enly i1f the person commit-
ting the act of diSer ighBEiEieh s @taarwise in compliance
w1th the Act.” Yhere cEfar elveunEtamnees indicate that
the act of discrimination is the reflection of a policy
that will be continued unless enjoined, however, the
discrimination is "of a generalized nature" whether or
not it has been repeated in the past. The 1important
consideraticn for the purpeses of Injunctive relief is
that there is a reasonable expectation that the act of
discrimination will bhe committed again in the future.
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attempts to purchase housing in other all-white areas,
not yet covered by the Act, were "repeatedly" and
"routinely" resisted by other real estate dealers in
EBefben Rouge . Whether thefdiscrimination agalinst
Mr. Brown'waé;dictated by the custpm in the‘%{ade o0
for other reasons, it was not "isolated" But‘ﬁas a
"generalized" practice in the real estate bﬁsiness in
the Baton Rouge area. Therefore, defendantsf‘acts of
discrimination were part of a pattérn g pPPactice of
resistance that is reflected in their practices and in
the practices of other real estate dealers in Baton Rouge.
B. Proof of p Sigplks LEgident of Discriminatioﬁ
in an Area or Line of Business with a Custom

of Segregation Can Establish a Prima Facie
Case of “"Fatlern oF Practice

Moreovef, when the discriminatory acts of the
defendants are considered in the context in which ey
were committed, the pattern or practice in which the
defendants are engaged becomes transparently clear.

A close analysis of civil rights class action cases and
cases brought under the equal employment and_public
accommodations acts shows that, with the background of
a long history, tradition, and custom of segreéation,

a single act of discrimination by a defendant can demon-

strate the defendant's policy of discrimination and the

pattern or practice of resistance 'in which he 1s engaged.
Attempts4to exercise fights that are contrary to a long
accepted custom of segregation are infrequent, and when
‘the first attempt proves futile, furfher attempts are
discouraged. But absence of further attempts and,

therefore, further acts of discrimination in no way

)
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diminiéhes e eiiiieaey of the eng aftuwgl diseriminatory
égf/as demonstrat;ng the defendant's policy to continué
Eie established amnd acce%}ed custom. o Segkegation.
Beoce, the Qné_act @i Eiserininatian ¢an ke considered

demonstrative. of the defendant's general practice.

For example, in Cypress v. Newport News Hospital

Ass'n, 375 F. 2d 648 (4th Cir. 1967), when the General
Staff and Board of Managers of the hospital denied

staff membership to two Negro doctors, the Court
considered that this one act of discrimination plus

the complete abseﬁce of Negroes on the medical staff and
a past history of "discrimination by the hospital in other
areas was sufficient evidence of the "discriminatory:
policy" of the Board of Managers. 375 F. 2d at 653.

Recognizing the close analogy between these class action

14/ Cases in which civil actions have been brought

on behalf of Negroas 2s a class by only one victim of
diserimination are very ccmmen. S6&, e.g., Evers v.
Dwyer, 358 U.S, 202 (1958); Homer v. Campbell, 358

¥. 2d 215 (C.A. 5, 1eb0], gefl. Seaied 365 U,3. 851
(13966 ) ; Gasit" v. Clemsen COMISEE =530 F, 24 611 (C.A. 4),
cert. denied 375 U.S. 81K (19063); Coke v. Atlanta, 184

F. Supp. 579 (N.D. Ga. 1960); Johnson v. Board of
Trustees of Univ, of Heansuwelig., “SSFW. Supp.- 707 (E.D. Ky.
Ig8g); ihltmyer- v. Lincuia Berish Scehioel Beard, 75 F.
“Supp. 686 (W.D. La. I04G). HAlso, in Its Notes on Rule
23(b)(2), Federal Rules of Civil Procedure, the Advisory
Committee stated: "Action or inaction is directed to a .
class within the meaning of this subdivision even if it
has taken effect or is threatened only as to one or a
few memfiers of the cligss, provided it Is Based on grounds
‘which have general application to the class." 3A Moore,
Federal Practice p. 58 (Supp. 1967).




cases and suits by the Attorney General under his

15/

"pattern or practice" authority, the Court in United

States v. Sheet Metal Workers Local 36, 280 F. Supp.
' = ¥

719 (E.D. Mo. 1968), an equal employment case, said:

The absolute absence of Negroes from a' group,
plus evidence of specific instances of ‘exclusion
for racial reasons, has been held to

....constitute evidence of a 'pattern or practice!

of the type prohibited by the Act. (Emphasis

supplied). (citing Cypress v. Newport News

Gemeral Hospitgl‘f8a"6., 375 F. 2d 648

(C.A. 4, 1907), a class action brought under

42 y,s.Cc. 1981 and 1983.) 280 P. Supp. at

729. :

Thus, the court acknowledged in the Local 36 case that

the evidence necessary for a "pattern or practice"
finding is similar to that required for a class
action.

The kinship between "pattern or practice" cases
brought by the Attorney General and class actions becomes
more apbarent when the purpose of the Section 813
authority is considered in e Jieiae @f the Fifth
Circuit's explanation of the rationale for allowing
class actions based on a single act of discrimination
against one Negro: -

Mereover, wWe tllnk 1t quite clear that

the complaint alleged a proper case

for a class action. Since, as we have

stated, this is not to be construed as a

suit for interference with plaintiff

Sharp's rights as a lawyer, but as a
Negro citizen, he may properly sue on

15/ The United States Supreme Court has also recognized
The analogy between the two types of actions, for it has
“likened the private class action under Title II of the
‘Civil Rights Act of 1964, 42 U.S.C. §2000a-3, to an

action by a "private attorney general." Newman v.

Piggie Park Enterprises, 390 U.S. 400, 402 (1I968).

3
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behglf @ G giglier Negro cibigens,

sinee EREy Ell kEve an identiity of
interest in having access to the public
offices of the Parish on a non-segregated
bagis. Shles Wwe Lucky, 252 F. 2d 910, 913
(5th. cly, 0. ¥

Likewise, the prohibitions of Section 80l are intended
to make housihg aecigagible to all persons wi%hout_regard
to class, whether the class is labeled by "race, color,
religion, or national origin." 1In satisfyiné his
obligations under §813 to promote the policy of the
federal government to provide "fair housing throughout
the United States," the Attorney General has. an
"identity of intefest” with the members of the defined
classes in Iinsueins shat thes havg an unfettered access
to housing on a nondiscriminatory basis. Just as a
discriminatory policy can be shown in a class action
by one act of discriminatign against one member of a

class, Cypress v. Newport News Hospital Ass'n, 375 F.

2d 648, 653 (4th Cir. 1967); so a "pattern or practice
of resistance" can be proved in a suit by the
Attorney General on the basis of one act of discrimination
against one member of a cla%g{
As in those class actions, in suits by the

Attorney General, the act of discrimination must be viewed

in the context in which it was committed to determine

(LN

16/ In fact, the wording of Section 813 indicates
That the authority of the Attorney General to bring suit
is broader than a class suitor's, because it extends to
, .resistance as well as to actual violations, and thus

* would extend further than indicated here. Clearly,
however, the Attorney General's standing encompasses

at least those cases where a class action could be
embertaingd. '
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$F it was pari ofF @ "pEttern or practiee." It 1s the
position of the Unitéd States that the defendants’
violations of Section 8ClY are merely a continuation of
a long-standing traditioq; elston, and practice of
maintaining segregated housing in the Baton Rouge area.
That custom is reflected in the present existence of
distinct pattérns of segregated housing in the

Baton Rouge areé; it is fecognized and accepted by the
local community and is even stampéd with the‘imprimatur
of king rsicalks legislatu%g( Moreover, the practices of
the local realtors and real estate dealers are designed
to perpetuate the tradition and custom of segregated
housing. These practices are reflected in the complete
absence of any Negroes on the Batqp Rouge Board of
Realtors, thus making the Board's multiple listing service

18/

unavallable to Negro réal estate dealers and virtually

17/ - La. Stat. Anno. -- Rev. Stat. §§33:5066-5068
prohibit a white person from moving into a Negro community
or a Negro from moving into a white community except on
the written consent of a majority of the predominant race
in the community and prescribe certain penalties that

can be as severe as a $100 fine and ninety days imprison-
ment. The Louisiana Supreme Court held the statute con-
stitutional in Tyler v. Harmon, 158 La. 439, 104 So.

200 (1925) reaffirmed on appeal from injunction 1€0 La.
o943, 107 So. 70K (I926). Although the United States
Suprene Court reversEd Chan (RELEES, Bewrmen v. Tyler 273
'U.S. 668 (1927), in a memorandum decision citing
Buchanan v.Warley-, 245 U.S. 60 (1917), the statute has

been rebained In che Tewisians Cefe and, therefore,

could presumably be used as- the basis of a prosecution.
hd@ivionedly , La. Stat, Tamo. -~ Bev. Stat., §33:4771,

allows locel municipalities to deny building permits to
contractors or other persons who intend to build a residence
in a white area for a Negro or in a Negro area for a white.
See also, Garner v. Louisiana, 368 U.S. 157, 179-81 (1961)
for other statutes reflecting the official recognition

of the tradition and custom of segregation in Louisiana.

‘18/ Only members of the Board of Realtors can sell
houses listed on the multiple listing service.
[See deposition of J. B. Pugh at 12].

-
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insuring the unavailability of "white”.housing.so listed
with the service té Negrc purchasers. The presént
pattern of housing shows %hat this practice has
successfully mainteined segregation in the -area.
The defendants' practices are likewise not designed to
eliminate the effects of the long~stanéing custom’ of
segregation: none of the defendants have Negro sales-
men, nor have théy ever sold any housing in their sub-
divisions to Negroes. To the contrary, their discrimina-
tion against Mr. Brown shows that they have an affirmative
pélicy of continuing the established custom of maintaining
segregated housing.

The defendants may object that before Mr. Brown
no Negro ever attempted to purchase one of their
houses;_but the fact that Mr. Brown was the first Negro
to seek housing in their subdivisions is not surprising,
nor does that fact aid the defendants in defending a
"pattern or practice" suit. That no other Negroes have
sought housing in_white-subdivisions.does not show a
lack of interest on their part; rather it'ihéicqtes a
senée of the futilify &f su@h, an @ffert in the face of
‘the well-known policy of maintaining segregated housing.

Cf., Cypress v. Newport News Hospital Ass'n, 375 F. 2d

648, 653,:(4th Cdr. - L@ Further, it might even reflect
their fear of possible reprisals should ey attempt to
.attain their right to purchase housing in any sub-
division on a nondiscriminatgry basis. .The absence of.
other attempts by-Negrops té purchase housing iﬁ white
areas in no way dimihishes the probative value of
defendants' actual réfusals as showing their participation

< Bf. o



in a pattern or praglies ¢f resistance. The telling
consideration is'tﬁat Wien sarh defendant wes gilven ope
opportunity to obey the Faw and honor his repeated
certificatiqns of nondiscrimination to the‘Eederal"
Housing Authq?ity and the Veterans Administr;tion,he_
éhose instead to follow the establis hed pattern and
practice of discrimination customary to the ;éal estate
business in Baton Rouge. That cholce to discriminate,
coupled with evidence of the demographic pattern of

~ Baton Rouge housing and evidence of the customs and
practices of the real estate business in Baton Rouge
raise inferences concerning the defendants' sales
policies that cannot properly be resoclved on summary

19/ .
judgment. Cf., Paul E. Hawkinson Co. v. Dennis, 166

F. ad 61, '63 (it S 1948).

19/ A fortiori, the motion to dismiss based on the
‘same grounds must be denied. Demandre v. Liberty Mutual
Insurance Company, 264 F. 2d 70 (5th Cir. 1959). If

the defendants contend that the complaint is insufficient
because the Attorney General did not plead and show

his "reasonable cause to believe," that contention has
been uniformly rejected by the courts. United States v.
International Brotherhood of Electrical Workers TLocal

No. 683, 270 F. Supp. 233, 234-35 (5.D. Ohio 1967);
United States v. Building and Construction Trades Council
of 8t. Loulis, Missouriy AFL-CT0, 2¢1 . Supp. 447, 452-53
(E.D. Mo. 1960); United States v. Building and Construction

Trades Councll of 3t. Louls, Missouri, AFL-CIG, 271 F.
Supp. 454, 458 (E.D. Mo. 19c0).
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€. . Brogf of &a“peilern or prackise” As
unnecessary at this stage ef the trial.

What the deféndants are, in fact, asking the
Court to determine at this’point in the proceedings
is that injunctive relief should not be granted against
them; for a Mpéttern or practice"” determinatign is,
in effect, merely an equitable judgmentfthat injunc-
tive relief is justified. This general meanihé of the
term is clearly indicated by the common rationale under-
lying the variety of factual situations that will
disclose a "pattern or practice." As preceding argu-
ments have shown, the generic meaning of the term, its
legislative history, and the judicial gloss placed
on the term show that repeated acts of discrimination
by one person will show a pattern or practi%g{ that
one act of discrimination by each of several persons
in a parégi;lar lJine of business will show a pattern

or practice, and that one act of discrimination by

one person when pursuant to an established custom of

20/ United States v."Gulf-State Theatres, Inc., 256
F. Suop. 549 (N.D. Miss. 1966).

21/ See section III. A. supra.
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22/
racial segregation can show a pattern or practice.

Repeated discriminaticn by one person indicates a policy
of resistance that only le§al compulsion will ellmlnate,
and, when dlacrlmlnatlon is practiced in a 51gn1f1Cdnt

‘.

part of a partlcular line of business or is customary
in.an area, economic or social pressures, rather than
eliminating the practice, will perpetuate it. In other
words, a "pattern or practice" finding is a determi-
nation that there is a reasonable expectation that the
wrong will be repeated.

Since injuncFive relief is directed to.the
future, a.grant of summary judgment based solely
on the lack of a showing of "pattefh or practice"

would be tantamount to a statement by this Court

that, although the defendants have violated the

22/ See section IXI. B. supra. This situation, however,
will not always present a "pattern or .practice case.
For example, an individual homeowner attempting to

sell his house discriminatorily through a real ‘estate
dealer after December 31, 1569, could probably not be
sued under the "pattern or practice" authority, even

if the discrimination was pursuant to an established
custom of racial segregation. Proper exercise of the
“pattern or practice" authority requires two determi-
nations: (1) that there is a reasonable expectation
that the defendant will continue the illegal conduct
unless enjoined and (2) either (a) that a significant
group of persons are being deprived of a right granted
by the Act or (b) that the conduct of the defendant or
.defendants adversely effect the free access to a signi-
.ficant amount of housing by a certain class or classes
.of persons.” It could be argued that the second deter-
mination is solely for the Attorney General. But that
argument is unnecessary here since the condition is
clearly met where, as in this case, the evidence shows
that a substantial group of Negroes, even though finan-
cially able to purchase new housing, are denied access
to new housing and where the evidence further shows
that the defendants control the access to a signifi-
cant amount of new housing presently foreclosed to
Negro purchasers.



23/ :
Act one time, there is no reasonable expectation that

the wrong will be repeated.. On a motion for summary
judgment the defendant has a heavy burden in proving

24/
this mixed question of fadt and law. See e.qg., United

States v. W. T. Grant Co., 345 U.S. 629, (1953). It

is clear. that the power to grant injunctive relief

survives the discontinuance of the illegal conduct.

offner v. Shell's City, Inc., 376 F. 2d 574, 576 (St':h
Ccir. 1967) . Equaily clear is the faét that ‘the
defendants' self-serving statements of an intention
to obey the law in the future are insufficient to
raise a doubt as to whether injunctive relief should
be granted. United States v. Atkins, 323 F. 24 733

(5th Cir. 1963); see also Derrington v. Plummer, 240

F. 2d 922 (5th Cir. 1956); Anderson v. City of Albany,

321 F. 24 649 (5th Cir. 1963). Yet, besides those

23/ Since clear genuilne issues of fact are presented
.concerning each defendant's violation of the Act [sce
" section III. D. infral, those wislations must be taken
as proved for the purpose of granting summary judg-
ment based solely on the absence of a dispute con-
cerning a “pattern or practice."

24/ Of course, the United States will have the
untimate burden of showing the need for an injunc-
tion. - .



self-sexrving statemen%gf the defendants have shown no
action taken by theﬁ to preQent the Decuzrenice of
unlawful acts such as the’pnes in issue in this case.
.In fact, the defendants have not even attempted to
meet the heévyiburden resting upon them to show that
no genuine issue of fact is presented ébncerning the
existence of a pgttern or practice or the need for
injunctive relief.

Clearly, the United States does not have to
prove its whole case just to oppose the defendants'
motions for summary judgment. It has met its burden
when, as in this case, it produces evidence that
indicates that the defendants have violated the Act,

" that they are likely to continue to viélate the Act,
and that they control a significant amount of housing
that will be foreclosed to a certain class if their
discriminatiory practices are not enjoined. Since
the papers to be presented to this Court on this
motion show that gehuine issues of fact are raised on
all of these points;-deféhdants motions for summary

judgment should be denied.

25/ Even if defendants' self-serving assurances are
given any credence, other evidence raises a question
whether the defendants would be able or willing to
honor their assurances. First, the same promises

were made repeatedly to the Federal Housing Authority
and the Veterans' Administration, and yet the defend-
ants still discriminated against Mr. Brown. Secondly,
the defendants would be subjected to the same pressures
of business and custom that caused their discrimination
against Mr. Brown unless they are affirmatively en-
joined from committing such discrimination. Finally,
La. Stat. Anno. - Rew. Stat. §833:5066 and 33:4771
serve as potential official threats to persons who

sell housing to Negrces in "all-white" subdivisions,
regardless whether an action based on those statutes
could be effectively proseccuted. ‘ '

jid
i
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D. A genuine issuc of fact is presented
concerning each defendants' violation
of the Act

Rule 56(c), Fadara) Rule§ of'Ci§il Procedure,
requires that “the pleadings, depositions, answers to
interrogatoiiés, and admissions on file, togéther with
thig ciffidaits, 3£ anyg,” all be considéred in ruling on
the motion for -summary  judgment. If a conflict of
fact appears from any of these papers, that issue of

fact cannot be resolved on summary judgment. Due v.

Tallahassee Theat:es, Inc., 333 F. 24 630, 632 (5th

Cir. 1964). Such a conflict is presented whén one

party affirms and the other denies actual material

facts, Bluff Creek 0il Company v. Green, 257 F. 2d
83, 88 (5th Cir. 1958); or when the noving papers
show on their face that ”.;.the matter is of a nature

presenting a dispute...or there is substantial doubt

on it..." Unjted States v. Dewitt, 265 F. 2d 393, 399

(5th Cir. 195%). See alse, Bruce Construction Corpora-

tion v. United States, 242 F. 2d 873 (5th Cir. 1957);

Murphy v. Light, 257 F. 24 323, 326 (5th Cir. 1958).

. The affidavits, depositions and answeré to
'interrogatories presently filed in this case show un-
mistakably that virtualiy all material facts concerning
the defendants' violatiogs of the Act are either in
Idispute; or defendants' own admissions disclose a
violation. For examéle, the deposition of Paul J.
'Brown taken by the Gully Age§%§ and the deposition

of Kenneth C. Owens show a dispute over certain of

~ 26/ "Gully Agency" will be used hereinafter to
designate the defendants Durward Gully, Kenneth C.
Owen, and Gully Agency, Inc., as a group.
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the material facts concerning that defendants' dis-
crimination. 1In jit$ motion, Gully Agency contends
that it merely refused to %ell to Mr. Brown by FHA

or VA financing and that this decision was made for
purely finéncial reasons. On the other hand,5Mr. Brown's
deposition clearly states that he was ready, willing,
and able to purchase the house shown to him and his
wi%%{ [See Deposition of Paul J. Brown taken by Gully
(hereinafter Brown I) at 40, 41-42, 43, 44, 65] and
tha£ he was willing to purchase by FHA, VA, or con-
ventional financing. [Brown I at 23, 41-42, €1].

Mr. Brown further éeposed that Mr. Kenneth C. Owens
had stated in an earlier telephone conversation that
Gully Agency "could handle" the FHA or VA discount
rate: [Brown I at 23}]; and other.evidence will show
that a dwelling was indeed offered with 100% VA finan-

cing, and finally s9)d on that basis, five days after

27/ Any contention that a "bona fide offer" under $804
(a) reguircs an offer that satisfies the statute of
frauds of Louisiana is completely without merit. An
exchange between Senator Mondale and Senator Allott,
the sponsor of the "bona fide offer" amendment, shows
that this was not the intent of Congress:

Senator Mondale: "Am I...correct in my
understanding that this determination (of
bona fides) can be made on the basis of
facts in each instance, and it has no re-
lationship to underlying statutes of fraud
laws in particular states?"

Senator Allott: "No, I do not believe
it would necessarily have to go so far as
a binding contract. But if it was not in
fact a bona fide offer, with the capability
of going through with the contract, then
the proposed seller or. lessor, would not
be in a bind by reason of it. So I believe
this amendment would clear up a necessary
feature." 114 Cong. Rec. 52309-49 (3-6-68).

Mr. Brown's subsequent action in purchasing a house in
the price range of defendants' offerings shows that he
was in good faith attempting to buy a. house and was
capable of making such a purchase. See also, attached
financial statement of Mr. Brown's credit standing.
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Mr. Owens refused to allow Mr. Brown similarly to

finance the purchase of a dwelling. [See Affidavit

of Eugene P. Miller; attachaed] Additionally, Mr. Brown

stated that Mr. Owens specifically said that he could

not sell the,hquse to a Negro. [Brown I at 46-47,

see also at 40“and 44]. ;
Moreover, Mr. Owens' own deposition shows og

its face that he did not treat Mr. Brown as he would

a potential white customer. He did not show.Mr. Brown

any other available dwellings, nor did he inform

Mr. Brown of other more advantageous methods of

financing or in any way assist Mr. Brown in the

ﬁsual way he would have assisted a white customer.

[See Deposition of Kerneth C. Owené at 26-25]. . [Com-

pare affidavits of J. F. Cannon, R. J. Cardinal,

Eugene P. Miller, end Harry E. Peiper, attached].

In analogous employment cases, such disparate treat-

ment has been deemed evidence of "resistance" to the

full enjoyment of rights granted by the Act. United

States v. International Brotherhood of Electrical

Workers, Local 212, Civil No. 6473 (S.D. Ohio 1968)

filed September 12, 1968, ‘[see especially Conclusion
of Law 25(a), (£f), and (i)].
28/
In the case of Knippers and Day the deposition
of Paul 3. Brown taken by Knippers\and Day (hereinafter
Brown II) and the deposition of William E. Day, Jr.,.

(hereinafter Day) show not'only a dispute on certain

' material facts but an admission of other facts that by

themselves would establish a violation of the Act.

-

28/ "Knippers and Day" will be used hereinafter to
refer to the deferdants I. W. Knippers, William E. Day,
Jr., Town & Country Homes, Inc., K & D Enterprises Inc.,
and Knippers and Day Real Estate, Inc., as a group.
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. Rlildgm K. Begy Jr., im Ris Geposition admitted that
be €5ld Mr. Browuh éhat Selififia 3 duellimg in Sherweed
Forest Place to a Negro wsuld bankrupt him. [Day at
Bsil.  Mr. Day also admitted that he realized that

Mr. Brown wésiready, EElilEe, amd able e by a heuse
[Day at 52]; but since Mr. Brown was é/Negro, Mr. Day
would not even show him ény available dwellings until

he conferred with Mr. I. W, Knippers. [Day at 52-58].
Peiseiier ., My . Brawn im kis depogition states that

Mr. Day first said that he would not sell to a Negro

but later decided to confer with his partner and to call
Mr. Brown back 1f such a sale could be made. [Brown II
at 27 and 92-99]. But Mr. Day dig not call back, and

af ter conferrving Wit NiF. Knippers dié not reach a decision
whether a house in Sherwocd Forest Place would be sold
to Mr. Brown. [Day at 79-81, and at 85-86]. Certainly,
a white purchaser would not have been subjected to the
treatment glven Mf. Browm, Yet, Mr. Day asks this

Court teo believe tivais HlNEpEEs ad Day at the time of
Mr. Brown's inquiry had not yet resolved thé‘simple
issue of wnether tc seil their housing to Negroes or

net to sell it 'te Negrees) SWsn though they had certi-
fied to FHA ana VA that they would not discriminate in
the salé of their housing.

29/

So far as Myer is concerned, the deposition of

s

Mr. W. R. "Dicky" Myer (hereinafter Myer I) shows on
its face that he did discriminate égainst Mr. Brown

because of his race by telling him that dwelliﬁgs Ware

29/ "Myer" will be used hereinafter to designate -
defendants Myer-Yarbrough Realty, Inc., Myer Development
Corpowrarion, .and C. Stevens Myer as a group.
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net ‘available feor sgle in Deugilla Place when they were
in fact so available. [Myer I at 19-21]. Mr. W. R.
Myer's deposition further shows that nis phone number
was listed in ads concerning houses avallable for sale
[Myer I at }3} and together with the affidavit of

C. Stevens Myer indicates that he had some responsi-

b SEEy in deaiing with p§tential customars. Clearly his
agency was sufficient to. bind the-corporaﬁions By his
action, or at least the question is sufficiently i

doubt to require a trial on the merits. Restatement

(Second) Agency §43(2) (1958). 1In any case, when the

other officers of the corporation learned of the action,
they did nothing o BepuEtiaae. 1k angl, thus, under gemergl
agency principles could be held to have ratified the

action as their own. Restatement (Second) Agency

§43(2) (1958); Emco Mills, Inc. v. Isbrandtsen Co.
Inc., 210 F. 2d 319, 324 (8th Cir. 1954). 1In the
cemGeRt af this casé, the failure to repudiate at least
raises a quegstion cencerming the sincerity of the

defendants' present disavowal of Mr. W. R. Myer's action
as representing their poiicy. Therefore, summary Jjudg-

ment as to Myer should be denied.

IV. The Cecnstitutional Argument

The argument that Section 813 unconstitutionally

delegates legislative authority te” the Attorney General\
is totally without merit. Article I, Section I of the
Constitution provides:
All legislative powers herein granted
shall e westow ey 8 @amececs of the United
tates, which shall consist of a Senate and
House of Representatives.

S8l =



It is difficult to understand in what sense a
giedicgation of autfierity &e bring suit %o the federal
giyvernment 's chief lew enforcement officer, the United
States Attorney General, gan be said to constitute a
kIS o ArEE I, Section I. That dif@iculty is

5 ) 1 : '
cpmpounded by the defendant's failure @o citeﬂany
aﬁthority for‘i§s aEsewtier. Beetien 813 of Title WRELT ,
like many previous statutory enactments of the Congress,
gives the Attorney General standing to assert the existence
of a denial of rights granted by the Constitution and
laws of the United States.

The adjudication of the facts of such.alleged
‘denial is the resﬁonsibility & ke Faderal courts, and
Argicle TIL, Section 2 of the Canstitutien would appear
to provide ample authority for the courts to assume
sueh regponsgisilaty. i 18 elleaw BMat the courts,; and
pot the Atternasy Gemewell, 'comErel the msibure and extent
of any relief vo be granted under the statute. Since
such action ©f the court in granting relief is subject
to the full safeguards of judicial review, there can
be no violation of the 1l4th Amendmentlconnected with
tHe grant of authority to the Attorney General under

Section 813.

It is true thal ShEesllets ave occasionally

o

stricken down delegations of legislative authority where
an Executive agency has been given unfettered discretion
to create, by regulation, whatever "laws" the Executive
“branch thought necessary to accomplish a broad or vaguely

desined purpese. Sce, .., Sgheshter Peultry Corp.

v. United States, 295 U.S. 495 (1935). Such legislation,
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however, is far removed from a simple grant cf authority
to bring suvit in the' Federal courts whenever there exjsts
reasonable cause to believi a particular condition exists.
Congress undoubtedly has the power to authorize
the Attornéy'General to bring litigation in the name of
the United States to remedy conditions that are an
obstacle to the éccomplisﬂment of an explicit national
policy objective. Such a policy objective in Ehe
field of housing has been expressed by Congress at
least twice. See 42 U.S.C. 3601; and 42 U.S.C. 1982,
As the Supreme Court stated in Yakus v. United
States, 321 U.S. 414, 424-25 (1944):

The essentials of the legislative function
are the determination of the legislative
policy and its formulation and promulgation
as a defined and binding rule of conduct....
It is no objection that the determination of
facts and the inferences to be drawn from
them in the light of the statutory standards
and declaration of policy call for the
exercise of judgment, and for the formulation
of subsidiary adninistrative policy....

Nor does the doctrine of separation of
powers deny to Congress power to direct
that an administrative cfficer properly
designated for tha% purpose have ample
latitude within which he is to ascertain the
conditions which Congress has made prerequi-
site to the operation of its legislative
command.

Standards are not lacking for the Attorney
General's judgment of reasonable cause to believe

that there exists a péttern or practice of resistance

to rights granted by Title VIII. The legislative

history of the phrase defines with some exactitude

the kinds of cases in which the Attorney General may
seek relief. (See text at pages 13-15 supra.)
It is sufficient answer to defendants' allegation that

the Cdngress has validly created similar litigative

- 33 -



authority in the Attorney General in other statutes.
See, e.q., the statutes granting litigative authority

to the Attorney General t%Lbring anti~trust suits,

5 U.5.€. ¥4, 9, 285 end Umited States v. Elliett,:

64 Fed. 27,_31{(E.D. Mo. 1894). See also Section 206
{a) of the 1964 Civil Rights Act, 42 U.S.C. 2000a-5, -
and Section 707 6f the 1964 Civil Rights Act, 42 |
U.S.C. 2000e-6. Both of these "pattern or practice"
statutes have been the subject of extensive litigation,
and neither has been successfully challenged on the
ground that it constitutes a delegation of power to the
Attorney General in violation of any constitutional
principle.
V. Conclusion
The defendants' motione to dismiss cannot be

granted because the Act is constitutional and the
complaint sufficiently alleges a cause of action
against each of the defendants under the Act. The
complaint alleges that each of the defendants has made
its housing available for sale, and has sold its housing,
by loans insured or guaranteed by the fedefal govern-
ment and that each has been aided by contributions

from Federal Housing Authority and the Veterans' Admini-
stration in making their housing available for sale.
Each defendant is also aliégéd to have discriminated
against a Negro in violation of Section 804; and finally
“the defendants are alleged to have engaged in a pattern
‘or practice of resistance td,the rights granted by Title
VIII. Proof of these aliegations would entitle the
United States to relféf; therefore, the motion to dismiss

should be denied.



Defendants' motions for summary judgment cannot
be granted because genuine issues are presented con-
cerning numerous faéts that are material to a deter-
mination of this case. Thg papers béfore the Court on
this motion show a genuine factual dispute concerning
each defendant's violation of the Act. Additgbnally,
these papers shoy that a genuine issue is presentéd
whetherithese violations are part of a pattern or practice
of resistance to the full enjoyment by Negroes of the
rights granted to them by Title VIII. Since factual
disputes cannot properly be resolved on a motion for
summary judgment, the defendants' motions. should be

denied.

Stephen J. Pollak
Assistant Attorney General
Department of Justice
Washington, D. C. 20530
202-737-8200

HUGH W. FLEISCHER

Trial Attorney

Department of Justice

1723 Masonic Building

333 St. Charles Avenue

New Orleans, Louisiana 70130
504-527-2771 :

GRADY J. NORRIS

THOMAS M. KEELING
Attorneys’

Department of Justice
Washington, D. C. 20530



