IN THE UNITED SHawES DISTRICT COURT FOR THE
EASTERN DISTRICT OF LOUISIANA

BATON ROUGE DIVISION

UNITED STATES OF AMERICA, by
RAMSEY CLARK, Attorney General,

Plaintiff,
© CIVIL ACTION NO. 68-123

W MEMORANDUM IN OPPOSITION
TO METIONW TCO DHOE DEFEND -
ANTS OR SEVER CLAIMS FOR

KNIPPERS AND DAY REAL. ESTATE, MISJOINDER OI' CLAIMS

ING. ; et al.,

Defendants.

Defendants, Kenneth C. Owens, Durward Gully, and
Gully Agency, Inc., and Defendants, I. W, Knippers,
Willdam &, Bag, Jr., Tewm & ‘ot Hefes, Inec., K & D
EBaterprises, Inc., and Enippers & Dy Real Estate, Inc.,
in two separate motions for severance have cited the
same grounds and made the same arguments in support of
their notions. Tor whe cogbchiienes of the Court, the
United States will éummarize in one memorandum its
arguments in opposition to these motiéns.

L.

It is generally conceded that Rule 20(a) places
two requirements on the permissive joinder of parties
defendant; (1) that the right to relief asserted against
the defehdants arise out of the same transaction, occurrence,
or Sevies Gt transactiohs or occurrences; and (2) that some
question of law or fact common to all defendants will arise .

in the action._1l/ Both requirements must be met. Gilmore

~»

L/ 2 Barron & Holtzoff, Federal Practice and Procedure
¥531 (Wright Ed. 1961); 3A Moore, Federal Practice, %20.02
(2d Ed. 1967); Nagler v. Admiral Corporation, 248 F. 24 319,
327-28 (24 Cir. 1957). '



v. Janes, oRllL g supp. 75 (N.D. Texas 1967) i I'd 389
U.S. 572 (1968). Defendants assert that neither require-
ment for joinder is present in this case.

Taking fiFsh Hae ceonEamtion thah [me questibn of
law or fact common to the defendants will arise in this
action, the pleadings and motions already filed in this
action should sufficiently refute that contention. Some
early decisions inflicated that the gquestion of law or fact
must be common to the claims Jjoined as well as to the
defendants joined;_2/ but the 1966 Amendment to Rule 20(a),
Federal Rules of Civil Procedure (Supp. 1968), rejected
that view, indicating clearly that it is only necessary
that the question of law or fact be common to the parties
joined. _3/ Also, the Amendments to Rules 13(a) and 20(a)
have reaffirmed, if it was ever doubted, 4/ that joinder
does not require that each claim beaggainst all the
defendants; 5/ and Rule 20 by its plain wording allows
Joinder 1if any guestiom oif Lem \@E faet is common to all
defendants. At the least, several questions of law are
common to all defenaants in this case and that in itself
is sufficient teo permit. jelnder cwen if nie) guestien of

faet is commen. T all defemdants. Per sxample, in

2 2 Barron & Holtzoff, Pederal Practice and Procedure

§533.1 (Wright Ed. 1961)..

< Wi See, Notes of Advisory Committee on Rules to Rule 20,
FMederal Rules of Civil PreEetuws (Supp. 1968).

4 / Eastern Fireproofing Co., Inc. v. United States
Gypsum Company, 160 F. Supp. 580, 581 (D. Mass. 1958).

Sy o See, Notes of Advisory Committee on Rules to Rules
18(a) and 20(a), Federal Rules of Civil Procedure
(Supp. 1968). '



Gilmore v. James, 274 F. Supp. 75 (N.D. Texas 1967)
supra, the constitutionality of the exactionlof a
Iepelty eath from prefesgors and teachers was a question
of law common to all defendants and was the only common
guestien eites &  JEEmMkSteapwon for joinder under Rifde

20{a). 274 F. Supp. at 89-90. Cf., United States v.

Mississippi, 380 U.S. 128, 142 (1965) [as to joining

Tndinidusl vobhineg registrar§ under Rule 20(a)]. Similarly,
@ SEhE Present case, comiion to all defendants are the
questions of coverage under Section EuBa Nl y(B) and (C)
S ERRNE NIl B b ClE iEEeEs Aet of 1968, U2 u.s.C.
§3603(a)(1)(B) and (C), and of violation of the same
section of the Act, §804, 42 U.sS.C. §3604, in the same
area, where the same conditions exist and under essentially
the sane circumstances. These Tommern gquestions of ldaw should
satisty the irst regutrancms. o pedissive jeinder.

L .

Defendants also contend that the right to relief
gsmerted agalinst tien decs meE amise eut of the same
Sremssstion or oectrrends e WhE SEme series of trans-
gelbilens or ocGurramees, AEgEENE, bhiE right to relief
against the various defendants did not arise out of the
Same bremsactlon or ceewrEEancE o bhs right to relief
did arise out of the saméfseries &f bransactions or
GCeUTrBaNEss .

Few cases have discussed what constitutes a series

/

-

of transactioms or dcdUurmcnecs fer the purposes of Rule 20(a).
At best, the determination must be made on a case by case

BlaEhlE an@ whie Jdefinisien .t Balsinamn Fireproating €Co., Inc.
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v. United States Gypsum Company, 160 F. Supp. 580

(D. Mass . 1958), is as clear a statement of the testi as
has been made:

< J  themeream s we ard and fast rule,
. the approgell must be thie general one
g whstheyr thHewe ErFe encugh wltimate factual
concurrences that it would be fair to the
EERnies B0 reguiire Cham fe defend jointly
against them -- at least to some extent.
LoE P, Supp. at 581.

Also, in Nagler v. Admiral Corporation, 248 F. 2d 319

(2d Cir. 1957), the Court said in reference 4o Rule 20:
It substitutes principles of trial con-
Vepilchde alid elrvigdemey for rigid rules
of interrelationship of parties. 248 F.
2d ab F27-
These antitrust suits, where several defendants were
charged with independent attempts to monopolize or with
independent acts of unlawful discrimination against a

Sk e ElkeSEMETET Er sraup o plaEmEli s, offer a close

guelosy to the present cese. Likegice, United States v.

Mississippi, 380 U.S. 128 (1965), presents an analogous
situation where joinder was held to be proper. There
e aefense conbended Uhiest Isig EmpEby registrars could
g prepsrly be Jodned im SHesllé Because thelr acts

of discrimination were ".

. nothing more than indi-
vidual torts committed by them separately with reference
to separate applications." 380 U.S. at 142. The
Supreme Cﬁurt found, however, that these separate

e series of transactions

aebivities constituted a

or occurrences the validity of which is dependent to a

large extent upon 'question[s] of law or fact common to
%

all of them.'" 380 U.S. at 142. Cf., Poindexter v.

Louisiana Financial Assistance Commission, 258 F. Supp.

158, 165-66 (E.D. La. 1966) aff'd 389 U.S. 571 (1968).

L s



Simd harly, i G vestant caée the validity of
the separate acts of racial discrimination in which ezch
defendant engaged depends to a large extent upon common
guestions 'of law or Taet., Rach defendant im control of
tie selpdirgnsi onE maned n bie cemplaint engaged in acts
of discrimination at approximately the same time in the
same local area and against the same potential purchaser.
ndes She aetheorities; thése factual concurrenées should
be SULTicient o permit Ehe go@alusion that the defendants?®
separate acts of discrimination constitute the same
"series of {ransactions or occurrences" for the purpose
of joinder under Rule 20(a).

LI,

In the end, the overriding consideration in deter-
mining whether a party should be dropped or a claim severed
is that a multiplicity of suits ought to be avoided for
Bhies convenience of The cGark énd i parties, if that
result can be accomplished without prejudicing any party
to the action. Rule 18(a) on unlimited joinder of claims,
Rules 19 and 20 on Jjoinder of parties{ Rule 22 on inter-
pleader, Rule 24 on intervention and Rule 42(a) on consolida-
tion of actions provide a variety of methods for avolding
& repetition of actions eceneerhing cemmon guestions of
law or fact and reflect the strong federal policy of
Joining as many claims and parties as can fairly be joined
in one action. To accomplish this result, the language
G Baliie) @8(ar) shouid e given the broadest possible

¥ b ,
reading. 6/ E g

e 2 [Bepaen & Helitewel ., Pederal Practice and Precedure
¥§531 and 533 (Wright Ed. 1961).
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Although the defendantis have alleged that they
would be prejudiiesl By being jolned ¥n this action,
they state no fact ﬁhat indicates how'they will be pre-
judiced, and the prbceedings Bhas el have not resulied
in any embarrassment or inconvenience to the defendants
that would justify putting this Court to the inconvenience
of three separate trials. When the trial is before a
Judge sitting without a Jjury, there is no likelihood.that
multipie defendants will be prejudiced by being joined in
ene Shit and this theve IS no Heed for severing claims
or dropping defendants. If any prejudice or embarrassment
should appear later In the proceedings, Rule 20(b) provides

the Court with an effective'remedy. Gocdman v, H. Hentz

& Co., 265 F. Supp. 440, 443 (N.D. Ill. 1967). As stated
in Nagler v. Admiral Corporation, 248 F. 2d 319 (24 Cir.
1957) supra:

To force on this already overcrowded court
the necessity of separate actions -- with
accompanying pleading, discovery, pre-trial,
ang bkl Setics ~~ M8 Gl the varliows
combinations possible . . . would be guite
inteolewzlalies lin the ollier diemnd,  at this
preliminary stage joinder seems to have
attractie peeslbilitics. . . . And there
is always at hand the authority to. order

separate trials of particular issues. 248
¥. 2d at 328.

hpothier reason makes a bread reading of Ruls 20(a)
even more appropriate in the present case. Section 813
obviously contemplated that this type of multiple-defendants
suit would be: brought by the United States. By the terms
of the Sectign, when the Attorney General has reasonable
cause to teldewe that “any . . .. group of persons is

] {. :
Shigaced im a patbern oF pragtice*of resistamce. .

ol HOE
mey briong a ciwil sction . . . agalmst the . . . persons
responsible. . . ." The term "person" includes all of the

o



entities joined as defendants in this suit. Section 802(d)}
TRl VI of the Chlpnk Righits Act &f 1968. It is net
necessary to show that the individual persons in the group
conspirecd or agreed to a. cerltain line of resistance
Bosrafore, this thpe @ miifsiple-defendant suit where the
group of defendants engaged in the same type of discrimina-
tion, at approximately the same time, in the same local
area, and against the same potential purchasef must have
been contemplated by the Act; and those factual concurrences
should be sufficient to satisfy Rule 20(a). Under analogous
"pattern or practice" statutes, the United States has in

the pasc often bremghe LiGE=acion g@gainst multiple defendants
under such sets of circumstances and has obtained injunctive

orders against all the parties in such actions. See, e.g.

3

United States v. The Wearren Co., et &l., Civil Action No.

3437-64 (S.D. Ala.) June 30, 1965. |
Moreowver, Uhs Losmsietdi® HisGEory concerning the

"pattern or practice" authority of the Attorney General

clearly indicates that Section 813.was intended to

apiliorize this type‘of suit against multiple defendants.

In the debates on the 1964 Act, 7/ Sénator Humphrey stated:

That 1s where several companies are involved

the Attorney General could not show a pattern

or practice by proving that one company refused

to serve a Negro becausec of his race and several

other companies also refused service but for

legitimate reasons. That kind of a showing

Wewildl et Seitsisity Ghe regmiremesnt of intent;

what is required is a showing of intentional

digerimiwation. Intentien eewld, ef course,

ke Ereved by, or iniSrved frem, werds, conduct,
™ arF Egbk. "‘The Issle weuld Ehem be“whether, as

T The 1964 Act grants & pattern or practice"
authority to the Attorney General in public accommodations
and equal employment cases that is closely analogous to
the authority granted by Section 813.
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a matter of faet, there was a Fefusal of
service of employment amountimg €6 a pattern
oF praciidEy ek whathey Lhie gonpanies actad
i Centert jou censpiracy ., 48l the bill would
authorize the Attornrey General to join all or
some of several defendants in the same action.
110 Cong. Rec. 14270 (June 18, 1960} (emphasis
supplicdi.

Likewise, Senator Magnuson, in explaining why only the
Attorney General could request a three-judge court under

TrisEley Ik Sibe kers

e Sl te by this Asip¥ney Geperal under €title LT
and suits involving a probability of a three-judge
st whder title WL will iavelve a pabtern or
practice 1t 1s anticipated that most cases will
involve a substantial number ol defendants.

110 Cong. Rec. 12,947 (June 8, 1904) (emphasis
supplied). :

These statements and the Judicial history of pattern or
pragiice suits agalinsé mpltipile defendants clearly. indicate
Congress' understanding that in pattern or practice cases
the Attorney General is authorized to join all defendants
located in the same area when they will not be prejudiced
by such joinder., 1If it were otherwise, enforcement efforts
would be hampered, and the relief obtained would noct: be

as effective in promoting the discontinuance of resistance
to the rights grantéd RAIRREEEENRE (e Bhe locel area er
Linge. Bf busdmness .

Rule 42(a), in allowing the trial judge on his own
motien to comsclidaie Eepeieiie Eegions merely because they
contain a common question of law or a common question of
fact, evinces the strong federal pblicy gif  fungervimg the
efforts of the court. Rule 20(a) permits a plaintiff to
sfficct the sane conselidatien ik flie £fizst instance if
". . - the right to relief [is] in pespect of or arising

out of the same . . . series transactions or occurrences....

=8 -
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Cases that have given this rule a properly broad inter-
pretation ﬁ§/ have indicated that this requirement means
only that the interest of the plaintiff in obtaining the
requested relief must be related to his separate trans-
actions with each defendant in some way that is common
e @il defendants. 9/

e Shkertet G the Tnited JFtates in obtaining the
relief requested here is expressed in §801: - W e e
provide, within constitutional limitations, fair housing
thvelakient the Vaitcd States." 42 U.8.¢. §360L. In
furshianiics of thas dinberesit, the United States has brought
this suit charging each defendant with resisting the fulil
enjeyment by Negrecs gf Ehe “alits grantied to them by
Pigle YITl. The rolsel S@iaEGs s an injunetieon to prevent.
the continuation of the policy and practices of resistance.
The lnterest of Hlc nntamsSiBates W eoEainime: that relief
18 clearly relaoted te the SepaEEte 2ets of cach defendant
in a manner common to all defendants. Whether the acts
of discrimination were against the same Negro at the same
Eime ®r against varibus Negroes at separate times, they
were committed in the same local.area; under the same local
conditions, by defendants engaged in the same line of

business, and are charged as violations of the same section

8 Since the 1966 Amendment made it clear that Rule 20
WidE e be-Broadly applied, reo@riglive interpretations prior
‘to that Amendment must be viewed with some circumspection.

9 / If a plaintiff were a private individual, for example,
he could not sue one realtor for violation of 42 U.S.C. §1982
and join in the same sult another realtor for breach of
warrenty of “gogd title. ThEre is @ cemmon denominator in -
the relief sought on those separate transactions that would
lend any "sameness" or "identity" to the series of separate
tremEactions. But an individugl plalatiff could_.join in one
action any number of local realtors who had refused to sell
him a house in violation of §1982. In such a case, the
cennieln reliecl selight Tor & wielation of law common- to all”™
defendants (such as damages resulting from the unlawful acts
of discrimination) would justify joinder under Rule 20(a).
Cf. McNeil v. American Export Lines, Inc., 166 F. Supp. 427
(E.D. Pa. 1958); Poster v. Central Gulf Steamship Corp.,

25 F.R.D. 18 (E.D. Pa. LI60].

..9...




af the Act. ThesE wsEmen cpncurrenees of fact and law
give a "sameness" or "identity" to the series of separate
transactions by the defendants that justifies constituting
them the "same series of transactions" for the purposes
of Rule 20(a).

The interest of the Court in joining these defendants
is apparent, Otherwise, three separate pre—frials would
be reguired; discovery and deposition proceedings would be
complicated; factual issues and law issues commén to all
defendants would ﬁave to be developed and considered three
separate times; and the witnesses common to all defendants
would have to be brought to court three separate times for
three separate trials. Rule 20(a) was designed to prevent
these inconveniences; it should be given an interpretation
that will accomplish its purpose.

For the foregoing reasons, defendants' motions to

drop defendants and sever claims should be denied.

Stephen J. Pollak
Assistant Attorney General
Department of Justice
Washington, D.C. 20530
202-737-8200

HUGH W. FLEISCHER

Trial Attorney

Department of Justice

1723 Masonic Building

333 St. Charles Avenue

New Orleans, Louisiana 70130
504-527-2771
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