IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISYRICT OF LOUISIANA

BATON ROUGE DIVISION

UNITED STATES OF AMERICA, by
RAMSEY CLARK, Attorney General,

Bl iy ;
L Adw il Ho. 68-123

v. MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY

JUDGMENT FILED ON BEHALF
KNIPPERS AND DAY REAL ESTATE, OF DURWARD GULLY
LING. ; el .. ,

Defendants.

Defendant, Durward Gully's motion for summary Jjudg-
ment appears to be based upon the premise that, "in the
absence of active and personal participation," he has no
personal responsibility for the consequences of the cor-
porate activities of other agents of Gully Agency, Inc.,
even though he is president of that Corporation. From
- this premise, the defendant concludes that he cannot be
held personally responsible for the act of discrimination
against Mr. Paul J. Brown and thérefore cannot properly be
Jeined as an indiwidwal party defemdant in this action,
Both the premise and the conclusions from that premise
are incorrect.

I;. Defendant's Personal Responsibility for the
Discriminatory Act of the Corporations's Agent

The statement in defendant's motion concerning the
personal liagbility of an officer of a corporation, as a
statement of the general rule, is unexceptionable; but as
a statement of the law applicable to this case, it 1is

simply inaccurate. An officer of a corporation can hecome



persewslly respomsitilE Tor corporate aetivities in which
he has mot actively participated in a variety of situations.l/
e ‘propelely oF jaining @Forpordle BEFlEers as 1ndlvidguEl
defendants is especially clear where the suit is by the
iEdseed States te enjdin ¢orperate 2e%ivity that is in
vielawien of Fedorad Lam.

Clearly, Section 813 in authorizing the Attorney

General to seek relief against the "persons responsible

o sugh patitern or praghies of resistance”'dia not envisage
sults solely against the corporate entity to the exclusion
of tlie Sfficens woe establasihed the discriminatery peliecy

of the eerporation. It would be ‘ineceonceivable to think

that Congress intended to allow the courts to reach the
fictional corporate entity but did not authorize the courts
to reach the actual individual who was culpably responsible
for the corporate policy that resulted in the unlawful
activity, regardless of which corporate agent committed

the particular unlawful act. Cf. Standard Distributing,

ige. v. Fodawal Weads Cemmlssien, 208 F. 2d 7, 15 (24

. Cir. 1964). A corporation cannot formulate its own
‘policies; as it cannot perform any other act cBent

vrgEah, 1t azamEs.

i A cursory survey of any treatise on corporations law
will disclose a number of situations in which a corporate
officer can become liable to individual plaintiffs for
~damages ‘caused by corporate activity in which the corporate
ofifieer did rnot persamally perkicipabe. See e.g., 3 Fletcher,
Cyclopedia of Corporations §§1065-1099, pp. 667-714

(Rev. 1965). '



Usually the officersiand directors establizh the
policies of a corporation, and Mr. Gully has not denied
that, as president and a member of the board of diireeEors ,
henESduEdhlishes Hhe pobiecies of Gully Agency, Inc. In
raply teo an earlier metien for summary Jjudgment, the
United States has shown that a genuine issue of fact is
prasekiied dWhstiier ghe f thigse pelicisgs 15 resisting the
niEhhs srenbed by Titke YELi. In analogous antitrust cases
undey SHerman 1 and 2, 15 U.8.0, §§1 and 2, agalnst
corporations with policies of monopolization, corporate
officers in "policy-making" positions similar to
Mr. Gully's are regulanly jelhed as Individual defendamts
in edyil anb®itrust Ssuits fer Lpjmbetion, although whether
a decree is entered against them as individuals depends
upon the necessity of binding them individually in order
ke nave an cffcgtive remedy, VWileh #sicue gan enly be
determined after a trial on the merits. See Hartford-

Empire Co. v. United States, 323 U.S. 386, 434 (1945)._ 2/

Additionally, these "policy-making" officers can properly
be named individually in orders of the Federal Trade
Commission prohibiting ey calpEEi i ve practices of

corporations, Federal Trade Commission v. Standard Education

Society, 302 U.S.112, 119-20 (1937); Benrus Watch Company

v. Federal  Trade Commission, 352 F. 24 313 (8th Cir. 1965)

cert. denied 384 U.S. 939 (1966), even if the actual
unlawful acts were committed by subordinate agents.

Sikemdans Distributers, [he. V. FEdersl Trade Ceommission,

supra. k.;

& U 4 coxporatbe represemtabive!s perscnal liability for
Sherman 1 and 2 violations, 15 U,S.C. §§1 and 2, is not based
cnl LN EF the Clagton-Aet, 15 U,85.0. §24. See Uriited States
v. Wise, 370 U.S. 405 (1902).
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These cases recognize that unlawful actions of
compmEitions canpel e Effectively pravented if the
persons responsiblé Tfor the corporate policies that
result in the unlawful activity can use the corporate veil
e Shdeld themselves fwem presecutien. In this éase the
United States has shown that a genuine issue is presented
wiictslher Ghie Gully Aeeney fes a poliey of diserimination
and whether Mr. Gully is responsible for the existence of
ey polidy. If in pursuesnce of that policy,’an agent of
RS corpenamiLen commits am act ©f discrimination, Mr. Gully,

1

being the "policy-maker," is as responsible for the act
23 s Nee agent—aoﬁor and the corpdration. ~§/

This result should follow whether the discriminatory
policy of Gully Agency was purposely established by

M. Gt or ragiiited from RS negligent failure to

8./ i any ewelt, Mr. GalillgW%s silence in the face of

R, CwenE” dligedilinatory dek @euld amount to a ratification
of that act. 1In his deposition Mr. Gully stated that he
and Mr. Owens conferred daily on business matters [at 47-8]
and he has admitted that Mr. Owens informed him of the
dealings with Mr. Brown,[at 74-5] Since he was aware, or
by reasonable_ inguiry could have become aware, of the act
of discrimination, Mr. Gully's fallure to repudiate the
gilserdipinatibh ‘amcunts te .2 ragifiecation, Bmeo Mills Inc.
V. JSsiieagiiteen 06 .- Tie., 210 F. 2d 319, 324 (Bth-Tir.
1954), and goes a long way toward demonstrating the policy
gl | gine. coFfiorabiom. Ab least, the ronflieting infererices
that these facts raise require the denial of summary Jjudg-
ment. Paul E. Hawkinson Co. v. Dennis, 166 F. 24 61,

63 (5t Cir. 19438).




dissipate the effects of the community's traditional
practice of segregating housing. 4 / The term "responsible"
as used in §813 implies both liability for active parti-
gEEEi on and Liability for failure to perform an aet

e red by virtue of ehe's office. Qﬂ/ ThERRraRal;

iy Ghi . 18 preperiy dEimed as an individuwel defendant

iofe ChGES aeition. AE lasist; &he substantiazal doubt raised

on this issue by the facts presented thus far in this

case, precludes the granting of summary judgment. United

States v. Dewitt, 265 F. 2d 393, 399 (5th Cir. 1959).

IL. DEferdani's Jeindsr a8 a Party Necessary
Tor Full and Effective Relief

Whether Mr. Gully 1s personally liable for the
specific act of discrimination against Mr. Brown, however,
is not determinative of his status as a party in this
suif. Gs the antitrust cekss tilied above demonstrate, the
ultimate test 1s whether an injunction against the officer
individually is necesdsary Ip EigeR e grant full and -
gitective relief. The hWashe Brpae whderlying the faulty
reasoning of the defendant's motion is the assumption that
this suit was brogght by the United States to punish the
defendants for the one act of discrimination against
Igr. Bremn., To vhe centrary, tbhe phappose of the suit is
to bring to an end the defendants' praétices and policies

of resistance to the rights granted to Negroes by Title VIII.

& This reasoning follows the traditional view that

an officer can be held personally liable for the actions of
an agent when the officer negligently fails to properly
supervise the agent. See, Fletcher, op. cit. supra note 1
‘at §§1070 and 1099. il

&7 For an analogous liability for unintentional conduct
under a statute that does not expressly mention corporate
mEpliESentatives, see the ecrimingl sametions of the Pure Food
amdyiEnes ot 21 U.S.0. §333 as applied in United States v.
Dotterweich, 320 U.S. 277 (1943).
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In pursuing that end the Attorney General 1is

authorized by Section 813 to seek ". . . such preventive
relief . . . against the person or persons responsible
BEEEEc paltern Gr praggice . . . as ke deems necegsary

Lo dmsnre the full cneylilent ¢f the rights granted by

this Title." Certainly, as president and a member of the

begird SiEdErsctor: of Gully Assaey, Ine., Mr. Gully is
responsible for the policies of that corporatioﬁ and can
properly be enjoined from continuing those policies in
s pEpEellEy a5 an of fleelr ©f Ghat cerperation. Under
the facts of this case, however, enjoining Mr. Gully
personally is "necessary td insure the full enjoyment of
the rights granted by" Title VIII.

Mr. Gully stated in his deposition that before
senploking & Salle of g homsSe SN Asancy, Inc. must obtain
the approval of the owner. [at 89-90}. Mr. Gully or one
of the other corporations that he controls is the owner-
peilkder of 30 to 40 pervent cf Glw Ghs Wouses sold by
Gully Agency. [at 17]. If he is not personally enjoined,
the prohibitions of any injunction against Gully Agency
and its officers and agents could be avoided in a substantial
number of sales by Mr. Gully denying approval in his capacity
as owner-builder. Also, Mr. Gully is president of several
other real estate businesses [at 13-21] and unless he is
personaIl& enjoined would be free to continue his policy of
discrimination in those businesses. Since Mr. Gully has

permitted Gully Agency to follow a policy of discrimination

even after certifying to the FHA and VA that the corporation.

would not discriminate in sales, 6/ there is good reason

6 See, Certification on Subdivision Informatiion, FHA
Form No. 2084, VA Form 26-1887, Revised July, 1967.

.
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e eve that fhils method, or other methods, of awvoilding
whENESErect of any imgumetion will ke smiployed if Mry. Guily
i1s not personally enjoined.

Because of thie @isputed factwal issues involwved in
determining whether Mz. Gully showld be personally enjoined,

Phe motion for summanry Judsment should be denied.

Stephen J. Pollak
Assistant Attorney General
Department of Justice
Waghhivaaken, D. C. 20530
202-737-8200

HUGH W. FLEISCHER

Trial Attorney

Department of Justice

e diigseomic Building

333 St. Charles Avenue

Hem Gislleans, Lowisiana 70130
504-527-2771



