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IN THE UNiTED STATES DISTRICT COURT FCR THE

NORTHERN DISTRICT OF GECRGIA

ATLANTA DIVISION

HEART OF ATLANTA MOTEL, INC,,
A Corporation,

Plaintiff,

UNITED STATES OF AMERICA, and
ROBERT F, KENNEDY as Attorney
General of the UNITED STATES
OF AMERICA,

Defendants,

GEORGE WILLIS, JR.,, WOCDROW T,
LEWIS, AND ALBERT L, DUNN,

Plaintiffs,

THE PICKRICK RESTAURANT, a
Corporation, and LESTER G,
MADDOX,

Defendants,

ROBERT F. KENNEDY, Attozney Gemeral
Applicant for Intervention

MEMORANDUM OF LAW
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CIVIL ACTION NO,

CIVIL ACTICN NO,

Sections 201(a)(b) (1) and (2), and c(l) and

(27 of the Civil Rights Act of 1964 as applied

to the Heart of Atlanta Motel and the Pickrick

Restaurant are constitutional exercise of the

commerce power,

The power of Congress to emact a prohibition on

racial discrimination and segregation by proprietors of
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motels and restaurants rests upon Article I, Section 4,

1/

i‘l . . .
clauses 3 and 18 of tHé Constitution, These provisions

expressly delegate to the Congress not only the power to

"yasgulate Commesce ; , . among the several States" bat also

1/ Congress also has such power, with respect to
certain such establishments, under Section 5 of the
Fourteenth Amendment,
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the power to "make all laws which shall be necessary and

proper for carrying into Execution the foregoing power(s]

In our view the exercise of these powers -- among

the broadest granted the national government by the Consti-
tution -~ is clearly valid as applied to the Heart of

Atlanta Motel and the Pickrick Restaurant, Basically, we

submit that the Congress has power, by virtue of these
provisions, (1) to remove restrictions on interstate travel,
(2) to eliminate artificial restrictions upon the market

for goods, (3) to eliminate the causes of disruption in the
flow of commerce, and (4) to remove obstacles to the natural
movement of industry and trade from state to state,

Congress has in the past exercised the Commerce
power to achieve results falling under each of these head-
ings, And each of these principles is applicable to the
statutory prohibitions as applied to the Heart of Atlanta
Motel and the Pickrick Restaurant,

A. Congress has power to ban racial discrimination in

order to remove burdensome restrictions on interstate
travel.

L. ' The Heart of Atlanta Motel .,

a, Thais Coeurt has held that the operaitions
of the Heart of Atlanta Motel (1) are in the stream of
commerce, and that, in any event, (2) they affect commerce
so as to subject it to congressional regulation under the

Sherman Act. Margiott Hofels of Atlantia. Inc. v. HBeart of

At Tanta Metel, Ine., CyA. No. 8832 (N.,D., Ga. Jully 10, 1964)

@Mosean. o)k,
The Marriott case was a treble damage suit

arising under Sections 1 and 2 of the Sherman Act (which



prohibits contracts, combinations or conspiracies "in
{ |
restaurant of trade or commerce among the general States,™

and also prohibits monOpoiizing of attempting to monopolize
"any part of the trade or commerce among the several

SRak@8s 4 o o). MEerfiolt claibed that Heart af Atlanta

and other hotel and motel proprietors had for the forbidden
purposes concocted and brought a groundless lawsuit in

State court to prevent the sale to Marriott by the Atlanta
Housing Authority of a piece of land on which Marriott
wished to erect a motel, Heart c¢f Atlanta moved to dismiss
the complaint on the ground that its conduct was not covered
by the Sherman Act., The court said that “[a]llegations of
the amended complaint as to the situation of Atlanta as
being a hub of trade and commerce bring this case within

the doctrine of the 'continuous and indivisible stream of
intercourse between the States.'%/ And the Court held that,
in the alternative, "[alvea if, da this meodevw day of
travel, these hotels and motels only exert a 'substantial
effect on interstate commerce,' they would be covered by

thie antitsusE . Laws "

In our view both holdings of Judge Morgan are
clhearlly comrect,. As we shall demonstrate, they are disposi=-
tive of thias' caise.,

b  Thiewe can be mio doubit tlnat thic Whldic—=
spread practice of hotel and motel proprietors to refuse

to provide lodging to Negro interstate travelers imposes

g/ Citing United States v, Southeastern Underwriters,
322 U.S. 533 (1944), and United States v. Shubert, 348
B.8. 283 (1955 .




on such travelers a serious practical burden and incon-

venience, and effectively prevents many such persons from

traveling interstate,

The Congress was made awdre of this situation
through the testimony of Under Secretary of Commerce Franklin
D. Roosevelt, Jr, In his testimony before the Senate Com-

merce Committee on the subject of the effect on interstate

i
commerce of racial discrimination and segregation, Secretary
Roosevelt pointed out that Negroes, traveling from Washington,
D€ to Blorida, @©hicapgo o New 9rilcanisi; o Washingten. DLC.
to New Orleans, "would have an extremely slender choice in
attempting to find overnight accommodations in hotels and

4

molite Nst siemvamic iwhid e 't rlavieilics’s ailicnig tile siamel 'Eoltses:. He
moted that the problem is so great that a special guide book
is published for Negro travelers which describes hotels and
netels whiiich hiawvie agrced tio serve Negrees, The Departnent
of Commerce asked the publisher of the guide book to
determine where along a given route a Negro family could
exgpele t o fiinid " reaisionaibilies siliee piinly  2ccommodaitttonisis T ihie

routes selected were from Washington, D,C, to Miami, from

Waishiinigteon , D.C, via Columbia, Seouweh Careolina, Atlanta,

3/ Hearings before the Committee on Commerce, United States
Senate, 38th Congress, 1lst Session, on S, 1733, pp. 039-707
Crailliy 231, w963) . S, 1732rwas the Senatec. companion bilil to
Hio R, 7132, ‘whitich' became the Ch vicl "Ritolts < Acit ‘of W96,

4/ Heacsings, swpra, pp. 692, 693,




5/

Georgia and Tuskegee and Mobile, Alabama, to New Orleans,
As Mr. Roosevelt said, "On the Miami trip, the average
distance between accommodations is 141 miles, and on the
New Omleans Heip, 4¢ ds 1745ndkes.™ He also safiid that

"the places available are typically small, averaging only
15 umlibs," agd it is guite obviows that a tegwciliag fawiily
might find that they had finally reached one of these

accommodations but only to find no vacancy or that it was

5/ Hearings, supra, p. 694:

Tabilie TX . = Illustsative Umap s WaiShiineton  DEGE - ot Miams
Bila, , and Washinston, DIC, ., toNew @rdc€ans, La.,; Showing
location of hotel-motel accommodations of ''reasonable"
quality readily available to Negroes

Route Miles

Wasthidmigiton ; D.C.,; Ho Ridani; Fla,

Washington to Petersburg, Va, WSty 25 amids 30N L35
Relteusibing: stlo Radiertahis SN HE 5 WSy 150
Riailieritgh NG 5 0 (CoEumbiia- 'S i@, [EsSs 2L 18515
Columbia to Savannah, Ga, UES S s 1146
Savannah to Jesup 15 Sy - SIQR 65
Jesiup toe. Jacksonville: Bila, WESSHS. e 100
Jacksonville to Ormand Beach WSl il 142
Ormand Beach to Miami WhsiSne i 2372

Total mileage, Washington to Miami JAE2ES

Average miles between locations 141

Washington, D.,C., to New Orleans, La,:
Washiinigton, D.,C,, to Columbia.,
S.C. (including stops shown above) 470

Columbia to Atlanta, Ga, Wi Sis 249 20
Atlanta to Tuskegee Institute, Ala, U.S. 29 134
Tuskegee Enstitute £o Mobile, Ala. VieiS o219 anid: 31 250
Mobile to New Orleans, La, W .S 90 148
Total mileage, Washington to New Orleans =207
Average miles between locations 174




filled up." Hearihgs, p. 694. Sectbtary Roosevelt con-
tinued his description of '"the tremendous problem faced by
Negro travelers along the highways in the South,'" as
follows:

In: Eaet, evien 4f we cut iin hailsE the
average of 141 miles on the Washington
tiol Mdtamd  Erhdp, oF hie  174% milelst en thie
New Orleans drive we would still have
considerable distances over which Negroes
would typically have to drive before they
could expect to find reasonable accommo-
dations open to them on the same basis
aisi whelte tErawvellgrs,  LfiEhey oot tined
40 miles out from the last available
stop, they have a bitter choice to make
in deciding whether to go back or push
on. Frequently the choice they make will
be one which violates the National Safety
Council's admonition that the professional
driver should stop after 6 to 8 hours
digiviige  andiiceEirainiahizisi isilicielpi.” © iHiciabsiinieds
pp. 694-695. b b g

It is obvious that the conditions thus described
impose a serious burden upon Negro travelers, Moreover, it
is obvious -~ and Secretary Roosevelt so testified -- that
the existence of these conditions deters many Negroes from
taveling at all In areas where the probiliem exiists s Hearings.,

&/ o
pPls @O,

Time has not permitted the incorporation in this
memorandum of additional information concerning the burdens
on Negro travelers which Congress had before it when con-

sidering the civil rights bill, But Secretary Roosevelt's

testimony indicates the magnitude of the problem., So much,

6/ "Some well-to-do individuals, with enough money for a
midwinter vacation find it far more pleasurable to go

abroad than to risk the insults and rejections which they

are likely to face in many of the Florida hotels and LTuxurcy
resorts. In fact, there is a steady stream of such travelers
to  the British Wesit Indies.! Helaleiings , pi. 695,



indeed, can hardly be disputed. The question is, whether
Congress can do anything about it,

c. Congress hds in the past enacted sStatutes
designed to remove racial restrictions and inconveniences
imposed on interstate travelers. The Interstate Commerce
Acitsy Blaintiss iEraiill (calnchteisish) aind STl (EnciBoin clamsdleimsht lainld
the Federal Aviation Act each prohibit racial segregation
and discrimination against rail, bus, or air carrier
plasisienigieissis . BSOS S€s  BICADE,  SNGIGd), L3N o - hitEchielSt i,

Uniitted (Sitidticisi, 3138 W.S. 80 (1L941); iHendelwsiom v, Unilteld Staties,

339 UaSh S (C1YSIOD 5 N GAASC RS Ve St Belflisiisd iSams SEsainich Sicio

Ry. Co., 297 E L€ LE ., 335 [ qioisishe: dews v, ClRipeiliiinial (Celaich €.,

o MUE LE . 769 Caloisish: Eaitaotelailicdl i Pan American World

Adiwiaaisl, 229 TR 2d 4199 (@I 2L, iSISER)

These statutes are not limited to racial discrimi-
nation on the actual vehicles of transportation. They
prohibit such discrimination also when practiced by
restaurants located in the terminals of rail, bus, or air
carciesrs, Reyatea v, ¥Virgdwia, 364 U.$, 454 (1060); Dmited

Sitfaitielsh i aisishlEiciE s 208 (E S Siuipips 12100 (NGB Tay ey iaEiiidsinicid

ITL W.S. 16 (1963): city of Sheevegert v. Hadtad States, 210

Ei Supipe 70I80¢ 1C62) , aftilemeidis SMl6NER 2id Q28 (@ A S, 1968,

Siele alllsio) . Geoigsidia v .. Uniitield Siaitesiy 2000 B Suipipe S8 (N, D,

Ga. 1901); @fcasaied, 371 W.§, 9.

In Boynton v, Virginia, supra, the Supreme Court

took note of the self-evident fact that "interstate
passengers have to eat." It is certainly no less true that
interstate travelers have to sleep, and that hotels and

motels are in business precisely to cater to this need,.



It is no objec¢tion: that in Doynten, City of

Shreveport, and Lassiter the facilities affected were located

e e e

within the terminals of interstate tarriers, That iimita—

tion was imposed by the three statutes governing the inter~
state carriers, but no such limitation is found in the
Consiittutilon HiEsielfl On skt tied ‘consiitutional dieetriiine. .
Clomigirelsisiimaly’ ‘clepiiilaitie a Fachliity df Hif ds “inll o3 iplairt of
the siteean of kcommerce ©r, even af thle facdilaty cannot be
so characterized, if the practice being regulated affects

24
commnasEce ., - Siee e Sitatteitd v Wialllliacie == 2stel WS oo 4i9'5

(19225 Vidclsayrd vi, EEilibuisnisc SNE SRS il @ 1928 lialbeis

Board v. Jones &_Laughliqﬁ§jeel_€orp., 23 (0). (RS (/s WU Ve (1S 2 )

Nl BeBl, Vi ‘Rlellsivaniciel JBiiliE MCoka: S0 W, S 5 2124 LOR9I6ISH)

d "The congressional authority to protect
interstate commerce from burdens and obstructiens is not
limited to transactions deemed to be an essential part of a
"ot el iinicniSitaitle ole IomlcHipniiclonmielnclels L e hie ininidia—
mental principle is that the power to regulate commerce is
thie powies ‘tio enlaict "all appropridce deglsiliatent (o Hliss
pirioiticlc tiioin ‘ainel aldvanicemenit < . . tlo adeopil  mealsises “StHo prloks

meitier SIS ierowith s Bnd leniSitne st islalfieitivt L 0L Yo Bosilieis

7./ Bn Sifatfiomd. v Aallilaicier 2518 WIS, 4015 (1922l Bhie ! guesttiton
"Was whether practices of the Chicago Stockyards could be
regutiatield by Comegtess..  The  Court 'held that since the cattile
moved through the yards from out of state and were destined
to move on to other states in the form of meat they were
moving in a continuous stream of interstate commerce., The
Court ceonicliudied that the siteckvarrds, whilch falchilitatied and
serviced this flow or stream of commerce, was an integral
part of the movement, This decision followed a similar hold-
ing ia Swift & €Cp. v. lnitad States, 196 U.S. 375 €1905 ,
anpid Blie Clonpst seahtelsatHeld Ehle D nlc i pilie int Minniasotiar v,
Bliaisiius, 290 W. S, 1 11933,




protect, control and restrain.'" Labor Board v, Jones &

Laughlin Steel Corp., 301 U.S, 1, 36437 (1937). And the

power being exercised is not alone the power to regulate
"Commerce ., i . AMONZ the several States."” As Mr. Chief

Justice Stone said for the Court in United States v,

Draksiblyss S SRZRIIIEIS G HICI0L MRS ERiaki )i

The power of Congress over interstate
commerce is not confined to the regula-
tion of commerce among the states. It
extends to those activities intrastate
which so affect interstate commerce or the
exercise of the power of Congress over it
as to make regulation c¢cf them appropriate
means to the attainment of a legitimate
end, the exercise of the granted power of
Congress to regulate interstate commerce,
Sele MeGnmliloiellh Wi NMamyiliand, 4 Wheat, 816, 420,

e, Nor is the power of Congress limited by
whether the effect of discrimination on commerce be deemed
direct or indirect (although in the case of a motel it is
gutittiel cliealn thiatt ‘thile efif et dis diineicite) . | “ihaiteiver s
nature, [it] may be reached by Congress if it exerts a sub-
stantial economic effect on interstate commerce, and this
irrespective of whether such effect is what might at some
elaip el Staimles ihiaivie Nkleien delfiitnicid alsi tditiricicit!  on U iniditnielcit Lt

Wickasd v. Pilbues. 317 U.9. 11, 125 (1942).

f. The power of Congress to prohibit dis-
criminatory practices by the Heart of Atlanta Motel does
not depend upon whether discrimination by Heart of Atlanta
alone exerts a substontizl ¢ffect upon interstate commerce,
The effect of discrimination by Heart of Atlanta, combined
with discrimination by other hotels or motels is certainly
substantial, If that be true then Congress may act upon
Heart of Atlanta without regard to whether its discrimina-

tion considered in isclation affects interstate travel,

= RE) =



NLRE v. Reliasmcé Fuel Co.,, 371 U.8. 224 (1963)§ Wickaxd

ve. Bilburm, 317 U.S. 111 (1942); Polish Alliance Ins,

0. v. NLRB, 322 U.S. 643 (1944); Labor Board v. Denver

e

Bldg., & Const, Trades Council, 341 U,S. 675, 685 n, 14

(1951); Labor Board v, Fainblatt, 306 U.S. 601 (1939),

In Labor Board v, Reliance Fuel 0il Clonp'. 4

371 U,S. 224 (1963), the Board issued an order against
a retail fuel o0il distrubutor "whose operations were
loeal ' 871 U.S. at 224, but which "purchased within
the State a *substantial amount® of fuel oil and related
products from the Gulf 0il Corporation, "a supplier
concededly engaged in intersiate commerce." ig, at
224-225, The Board ruled that the operation of the re-
tailer "affected” commerce, and that a labor dispute
would burden and cbstruct the free flow of commerce,
The court of appeals, however, disagreed with the Board
and remanded the case so that the latter might '"take
further evidence and make further findings on the

manner in which a labor dispute at Reliance affects or

tends to affect commerce” (emphasis added). Id. at 225,

On certiorari, the Supreme Court unamiously
8/
riclvieig'sied in pere eupian opinion, stating (37¥ U.S. at

226 ) 2

Whether or no practices may be deemed
by Congress to affect interstate commerce
is not to be determined by confining judg-
ment to the quantitative effect of the
activities immediately before the Board,
Appropriate for judgment is the fact that
that the immediate situation is repre-
sentative of many others throughout the
country, the total incidence of which: if
left unchecked may well become far-reaching
in its harm to commerce. Polish Alliance

8/ Mr, Justice Black concurred in the result, without
opinion.



vi Eabor Board, 8212 U.S. at 648, See
also Labor Board v, Fainblatt, 306 U.S.
at 607-0608,

Thie Coune't then held dhiat 1t was "weyond doubt" that
"activities such as those of Reliance affect commerce

and are within the constitutional reach of Congress

boe oW eiting liakkard v. Pilborn, supea, and. it con=

cluded that " [t]hrough the National Labor Relations
Aet, ", % ', Congress has explicitly tegulated nox
merely transactions or goods in interstate commerce but
activities which in isolation might be deemed to be
merely local but in the interlacings of business across

state lines adversely affect such commerce."

o | <



The classi¢ case of application of the

"aggregate effect" reasoning is Wickard v, Filburn,

317 U,S. 111 (1942), where the Court sustained the
validity of Agricultural Adjustment Act marketing
quota regulations as applied to the production of

wheat "not intended in any part for commerce but

wholly for consumption on the farm," id, ug 138

(emphasis added), A wheat quota had been imposed on

the farm involved of 11.1 acres, but the farmer sowed
2% acres and “harvested from his 11,9 acues of excess
acreage 239 bushels," He was accordingly penalized
for his overproduction,_ 9/

The Supreme Court sustained this regulation,
"The effect of consumption of home grown wheat on

itnftieinisktiattic clommielncian it

said Mz, Justice Jiackson for
2 lunandneus Cloust . “isiidue tol e falcitl thait it scan=
stitutes the most variable factor in the disappearance
off thie ‘whicait crap « « & « Dileefificet of thie siFaibute
before us is to restrict the amount which may be
produced for market and the extent as well to which
one may forestall resort to the market by producing
to meet his own needs . " li° At 127, Contamuiing:
the Court said (Id. at 127-128):
That appelieets own contribution te
the demand for wheat may be trivial by
itself is not enough to remove him from
the scope of federal regulation where, as
heire; liis clantsbdbulltiion, taikien tiemeihhicrs
with that of many others similarly situated,
15 faxy ftean toaviaall, Labds Dohid Vi

Fainblatt, 306,U.3, 601, 606 et. scqg.;
Unitad Sgates v, Dagby, supza, at 133

Siele alisioliiaibeie Vi Whiite Pillaliints Bulbiliishiing Cale's 327

WiaShe 1078 (E194160) (applying the Fair Labor Standards

_8 The marketing gmotas, as the Court sdid, “net
only embrace all that may be sold without penalty
but alsoc what may be consumed on the premises," and
[plenalties do not depend upon whether any part of
the wheat, either within or without the quota, is
sold er inteaded to be seld," Id, at 119

o SIS



Act to a newspaper whose circulation was about 9,000
copies, only 45 of whibh (ar 1/2 of 1 per cenmt of its

business) were mailed out of State,)

e [



g These principles have many times been

applied to the regulation of motels and hotels,

In Hotel Employees Local No, 255 v, Leedom,

358 U,S, 99 (1958), the Supreme Court ruled that the
Labor Board could not lawfully follow a policy of

refusing to take jurisdiction over unfair labor
practices and other labor disputes in hotels and

motels as a class, Since then the Board has regulated
labor relations and secondary boycotts in and affecting

hotels and motels. See, e.g., Labor Board v. Citizens

Hatael- €0, , 313 F,-24d 708 (C.A, 5, 1963): Lalkidr Baand

v, Bakes Hetel, 31i B, 2d 5238 (€C.4, 5, 1983): Lahos

Board v. Holiday Hotel Management Co., Inc,, 311 F,

2k SSISIOREEEITA S QL5 S RCleph)s Samaff v, Hatel. Motei &

Club Employees Union, 199 F, Supp. 265 (Z.D. Pa.

1961 )% Spesdiy v. Legal Juint Beaaed, 216 P, Supp. 263

(W.D; lie. 1963); Flezidan Hotel of Teapa -Loki: 124

N,L.R.B, 261 (1959); Atlanta Biltmore Hotel Cowrpi;

128 N,L.R.B. 364 (1960); Tulsa Hotel Management Corp.,

135 M.L.R.B. 968 (1962); Tsade Winds Notsc-lloted;

148 W. L. R 8B, 57 (1L963); Congyl S5k, Nabei, 197 ML .R.G;

880 (1960); Lamar Hotel, 127 N.L.R,B, 885 (1960); Sodéth-

wicisit liostiedis i 1216 RIVE RSB 151 (C1ESI609) .

While the Board's jurisdiction is established
if even a small amount of a hotel's purchases are made

SinE ARl S Haktier Sehlainiaicil sE R @steic s Yarsim s & liaiblops v oV

Higeal, 311 E, 24 538, 529 (C.A. 5, 1963)), on Ehe
theory that a labor dispute in a hotel might disrupt
the fiew of goodd in commercae (as te this priasiple,
sgee imfval), hotels are alse regulated by the Biard

on the obvious ground that a labor dispute in a hotel

s DS



or motel would directly affect interstate travelj

Thus, in Labor Board v. Holiday Hotel ilanagement Co,,

Taa., 311 F, ba 336 (Gids 10, 1942), the court of
appeails: Upheld the labor Ack a8 applied fo hotels.

It felt Bonpelled: to distinguish Eabior Beaird wv.

Raliadcd Muel DNl Pern., 397 F, 24 94 (C.A., 2, 1961)

since that case had not yet been unanimously reversed
biys thie SSuipicene Couet  and {iniise delng thie count of
sppeals said (311 P, 384 a¢ 381):

In Ehe \calsie st han' jirisiditcEion
rests on a more firm basis because the
relationship to interstate commerce is
diteicict Eaithiels “tihan: Hinidiract . The
saisipeomnidenit Yhiciuie ieelcielivied mieite thian
$1,500 worth of goods, equipment, and
supplates withlcll Swiere isihapiplied deteecitilly o
Tl Eron . ot =SiEafte plodnt s,  Whiale . thi's
anbiniE Jits inloit Tnwirelsishive . it nusit ibe
clonisiidieiseld tolzc thies hwit s thiel “olbviiioms’ Saic t
thiat ! *hotells Whiich 'siervie a SBransient trade
pilialy ainl Snpelstiaint eoille dn fulptilicriiniy Eravel
and in fostering commercial relationships
between the inhabitants of the several
states. g/ Labor disputes which inter-
fere with the operations of these hotels
atfect the ‘epErations’ of the vazriowus
miedidia oiff palsislenizicr transpiottal@iont 1/
and if left unchecked would spread to
ether hotells in Hthe same areca With
consequent far-reaching harmful effects
pn " EniEcEsiBoiticclomlcincles:

SHmaLaisilisr. - in Etionrildiain. Hisitcil ol Ramipae Tnic. -

1524 HOESR B 2160 ICLOISIoNE S sikie blomird in alsisicintiini
Junitsiditeititon noitied that thie hpittel "“proviidies  niccleisisairy
services to members of the traveling public who

travel in interstate commerce," and that "[w]hether

10/ Qoo Siouhwesiticinn Hpitells - Tac. 126 NOL. R.B.
715 TSR L S SR @) L 1S )

=74 Gupitinc s Bilichaiidiain lieieedy ol - Menpa,,  Bale. = 11214
N.L.BE.B8. 261 (19597,

| O



thie Boatd has" jurisdiction ... 15 bot to Be determineérd
by confining judgment to the quantitative effect of
the activities immediately before the Board in this
cage.” The "peindary functian" of the $2,400;000;000
hotel industry being "to furnish lodging facilities
iie2tid dGhet BWrviclll Yo the travelling public,"™

it follllowed, 4n the Boamd's view.  that "“the bperations
of the industry facilitate the movement of persons

i thilss counttry., .-, thns stibjiccting HThe hotel to
Boatrd: mempliaition s - W24 N RO, a% 26226385 To

the same effect, see Atlants Biltwose Hottel Cazn. ,

IR2IsN LR B 864 867 nCIYGI0RN % Sout e sit Higittaplise s Iinic, .

1216 NG R 5B RSk - S B - CL OGO

These decisions applying the commerce power
specifically to hotels and motels underscore the
"common-sense view that hotels which serve a
transient trade play an important role in
furthering travel and in fostering commercial
relationships between the inhabitants of the

si@vieiraid, SHates ;" Southwest Heolelis: Tnec. 126

NE RECBES TR SHE s S ERGIGIODE = illnle - pollier - B0
discrimination in such establishments is therefore

wveiry: felica s,

e



hi ‘It is e oBjJectieon to the constitu-
tionality of sections 201(b)(1) and (c)(1) of the
Act that discrimination in motels is prohibited, not
against interstate travelers alone, but against in-
trastate travelers as weli. It has long been settled
that Congress may regulate intrastate activity where
Congress believes such regulation is necessary to
effectuate its regulation of interstate commerce,
Congress may '"choose the means reasonably adapted to
the attainment of the permitted end, even though
Glieiys dinvellive tconfrolliof inticaisitalte actiwviltilelsi United
Stases v, Dashy, 312 U.,5, 100, 131 (1941) and language
quoted supra p. 10 ; see also, Eﬂﬁﬁin v, Wallses, 306

WaShe 1 iC19ss)ie ihcpntion W . Uinhifeld Sitaitels s 2701 S,

414 (1926); Shreveport Rate Cases, 234 U,S, 342

(1914): Southezxn-Railway v. United States, 222 U.S.

20 (1911). For example, in the Shreveport cases the

Ceuet, per the then Mz, Jusititce Hughesl, ‘helid Gthialt
Congress (through the Interstate Commerce Commission)

could lawfully raise intrastate carrier rates in

order to remove discrimination against interstate
malill - EEaffiic .

Thus, Congress may regulate intrastate
activities when in its judgment it is not feasible
to separate the inter- and the intrastate elements.

Steier . €lalg «, DBhicEniEon v . Unidiicdt Sittaiaisly 27 1 WS 4ild

(1926) (intrastate cattle may be regulated where

nieleesisaey o regulate intersitaite catéle)s Cunrdn

v. Badlace, 306.U,5, 1 (1838) (lecal tobacee Frans-

actions may be regulated where difficult to separate

o) T



them from interstate transactions); Southern Railway

€o, v, Undted States, 233 U,85. 20 (1911) (iAfrastate

o

railroad cars may be regulated where not feasible to
protect interstate travel without so soing), Indeed,

in Gedkgsa v, Utditselk Stalas, 201 F, Sdpp. 813 (NiD. Ga.

1961), affitmed 371 U.S. 9 (1926), this Court ruled
that the Interstate Commerce Commission Order pro-
hibiting the use by interstate carriers of segregated
terminals or vehicles was valid even if the segrega-
tion was solely with respect to local passengers,
The Court helid “Hthad o ithe extent that suweh segula-
tion of interstate vehicles and facilities affects
strictly intrastate matters, this effect is inci-
denfiial. Shch effect as maly Tolllow from thie ccomomnic
touching on the operation of the motor carrier
industry can not, we think, prevent the exercise by
the Interstate Commerce Commission of its recognized
right to regulate interstate commerce." 201 F, Supp.
XU SN

These principles control here, for to make
effective its prohibition of discrimination against
interstate travelers Congress was required by the
circumstances of travel to extend the ban to discrimina-
tion against intrastate travelers as well, Commonly,
interstate travelers do not carry with them proof

Ay

that they are on an interstate journey, The proceedings

12/ Bwen if this could be ascertiained with rgesipect to
Heart of Atlanta's out-of-state travelers, it gould

not in many cases be determined with respect to Georgia
residents stopping at Heart of Atlanta on either the
beginning or final leg of an interstate trip.



involved in proving his status would doubtless be
embarrassing to an interstate Negro traveler, and
Congress need not subject him to the humiliation
A3

flowing from such a public confrontation., Inter-
state trfavel is, of course, discouraged if Negroes
know that members of their own race are not served
and that only the "interstate Negro" is served.

Beyond that, to require a Negro interstate
traveller to produce proof that he is on an interstate
trip would result in precisely that sort of racial
discrimination which the Act hopes to eliminate, be-
cause white interstate travelers obviously would not
be required to carry any such proof with them or to
prEoduce it A delciishitan of the Court off Appealls for

tihe BHlE b CHislcniit HiniRablidistns v CMeiEeiainly 287 Bl 2d

75101 1GC LA, 5, IS sl ey imuich | il poRinitl icke T AS
the court there said, with reference to segregated
tlesmainal wakdthiine ploems' FE28I R, 2 cat 7SN

. « .whenever a complaint 1s received
reporting that a Negro is sitting in
the "Interstate and white intrastate"
waiting toemn, the police officet 18 re-
guiried tio, and does, demand teo see the
tickets to verify the interstate status.
As tio thiose in dnterstate status, ks
is itself a denial of equal protection
by policemen since white interstate
travelers are not subjected to like
treatment (emphasis added).

13/ Moreover, like whites, many Negro interstate
travelers doubtless stay in motels in cities where
their friends and relatives are, but if the ban
extended only to the traveler he obviously would not
be able to meet with and entertain his gerskEl iatgs fElie
motel, as his white interstate counterparts could
conveniently do.
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The possibilities for evasion which would
exist if Congress extended its protective umbrella
to interstate passengers alone is in itself a suffi-
cient basis for upholding the broader ban, as Everard's

Brewarihs v. Day, 383 U{3, 348 (19249) makes cdear

The Eighteenth Amendment prohibited the sale of alcohol
"for beverage purposes," In order to implement the
Amendment Congress banned the prescription of alcohol
for medicinal purposes as well., This was challenged

on constitutional grounds and the statute was upheld,
Siaiitd. he Couet dn the! Byctanddis calse (265 WiS. a2t 558
560):

It is likewise well settled that where
the imeans adepited by Congresis are not pro-
hibited and are calculated to effect the
eiblject intrusitied ton it . Ghitis Clonmet inaly nioit
inquize inte the degree of Ltheilf mMecessdity:
c T .5 &y And Tt Tas Theeh -hield HhiaE thie
powesr ' to - pEcllilbihait Miraffic did’ ihitteselicait ins
liquors includes, as an appropriate means
of making that prohibition effective,
power fio prEolibdt traftic in sdnitlan
liquors, although non-intoxicating;

Pusidtly Exstieaiclt Co, Vi luyneh, 226 USh,, 192:
Rupper €t v. Cafdey, 251 ©.,3. 264,

Thie ‘Court sustalined the Aet, ! on the grouwnds that OLd.

at 560~561):

The difficulties always attendant upon

the supptessien of traffac 1n Intiesdicating
IitamciES) faisic inoiteisitoniish s | Dihel opipes
tundty tle manufactiure , sell -and prescribe
inteoxicating malt liguors for "medicinal
purposes,'" opens many doors to clandestine
traffic in them as beverages under the
guise of medicines: aids evasdan; and,
thereby and to that extent, hampers and
obstructs the enforcement of the Eighteenth
Amendment.

Surely this Court needs no detailed exposi-
tion of the evasions hostelers could contrive to re-
fuse to serve Negro interstate travelers if they were

permitted to put the latter to their proof of interstate

TRl



status, No reason appears why Congress must take
away Wwith its left hand whHat it grantd with its
right, It need not free inhterstate travelers from
the burden of nonaccommodation while at the same
time subjecting them to embarrassing, humiliating,
inconvenieht, and perhaps impossible requirements
of proof of status.

25, i Thies BHilclseiicls Rersihawmamnt

Insofar as a restaurent (not located within
a motel or hotel) is covered by section 201(b)(a) and
(c)(2) of the Act because it '"serves or offers to serve
interstate travelers," the constitutionality of these
sections may be sustained upon the same grounds
advanced supra in support of the provisions banning

racial daisic riEninialitieom. in mokbie lis .



B, Congress has power to promote the
flow of goods in interstate channels
by remdV¥ine artifticaal “Fagigl ftestrictions
on the market for such goods

This proposition will be directed mainliy
to the validity of the restaurant provisions of the
Act, but it 4lso, 4F EMirse, applied as well to thHe
hotel and motel sections.

B The testimony of Undersecretary Roosevelt
previously referred to, is also revealing with
respect to the effect of policies of racial
exclusion in retail establishments, including
restaurants, on the scope of the market for food
and other products sold by such places, His
testimony was that Negroes spend less money per

capita, after discounting income differences, than

do whites in restaurants, theaters, and the like,

and that the disparity is especially aggravated

in the South where such exclusionary practices are
ubiquitous. He attributed this to racial discrimination.

Hebsamas , supra at 693.

iols ekdaimipilies,  Lis s Rivloisiciviel s tGielsittaderdl tant
"Negroes in large Northern cities spend more than
Southern Negroes of the same income class in all
of these expenditure categories [i;i;v restaurants,
theaters, recreational facilities, hotels, motels]
e« « « , even though white families in northern
cities spend less than similar families in southern

cities." "In the same income group,"

he said,
"northern Negroes spend more than northern whites

for [theaters and recreation], but southern NMNegroes

spend less than southern whites and northern Negroes,
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Negroes in both the North and South spend less on
*Food eaten away from home' than white people in

the same income groups, but the difference is much
14/

greater in the South.,¥ _Ihid., The statistics fur-

nished the Congress by the Commerce Department are

1S #

set out in the foétnote,

11/ He provided similar evidence with respect to
"automobile operations," attributing the disparity
to "the absence of suitable facilities along our

T

impestant national highwalys, .. . " Ibid.

15/ See footmote on feolleowing page



Ad>5/ Footnote from preceding page

TABLE III.-- Average family expenditure

automobile operations,

Fatcic; LIHSIOL

o
for 3 imcome classcs,

admissions, food eaten away from home, and
large northern and southern cities, by

Income class

and region

Admissions

Food eaten away

from home

Automobile operation

Niegrioes Hegroes Negroes
Negre White percent Negre White percent Negro \White percent
of of of
whites whites whites
$2_ Q00 dic 33 00E:
Lasge nordlern cities. . $31 $29 L) $148 $184 80 512 $86 60
Laree seouthéra cities. . $33 $36 64 $113 $194 58 S52 $95 55
Horthern expenditures
ars Iplekic ekt - ol slonrEhensn. | ke g1 - 130 95 -——- 100 9 il e
$3.,000 te $4,000:
Lirge Merthern cities. . . 945 537 1242 $138 S8197.0) 81 $67 $158 42
Lasge Jeutlicsn cifies.. . §97 $29 95 Sl $180 65 586 Salgm 5l
Northern expenditures
aisl fpeircent oif Siouthiern ., 122 95 - AL 94 - 73 93 -
$4 ,000 wo %5 ,000;
Large northern cities. 557 $48 119 5182 $234 78 $148 $220 07
Larse southern cities. $39 545 87 $166 5257 65 §136  §345 60
Northern expenditures
45 petcent of sopflern. 136 107 —_—— 110 g1 ——— 109 98 -
Souicies WStudy. of Coensumer Expenditurice Income and Saving," tabulated by Buzeau of Labor

StatdsiEdes, UsS:
of Pennsylvania,

Department of Labor,

Philadelphia,

Pralss

19056-57.

for Wharton School of Finance and Commerce, University
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Wholly aside from this evidence, this
CouEt judalcal ly lcaows thEt Shle practice of
excluding Negroes from restaurants was, before
passage of the Act, very widespread. And it is
parfedatly clédadt tHat the Agoregate effect of this
pracitice dis to’ sSubstanitdally rfestiict the maridet
for food and other goods sold in restaurants.
Fridieleld,  thia® “dis “sidmpiliy: ar fssuiisn,. Mot onilly s
thies ‘macleit restricted: because established businesses
setl less food, but also because many new restaurants
are doubtless not opened because of the narrowed
market resulting from the exclusionary practices.
Tliiis: ireisthralicEiion on Eive nateket, dn Guiea iclicalc ity
retards the flow of goods in interstate channels --
and it is this result that gives Congress the power
to “dielal whltih ‘Ehie callsie.

b. Labor Board v. Jones & Laughlin Steel Corp.,

QN WS . 1 ClEgZ) Ishisitaiincld thie coRisitatuitionanaty
of the National Labor Relations Act and its provisions
compelling collective bargaining and outlawing ofther
unfair labor practices. Declaring that the power to
regulate commerce may be exerted "no matter what
thie source of the daungers: whdch: thizeaiten it " 3O
WSS~ it 87 e Chilef TusitEicle Hulohielsi;: Foir' bhie ‘Coitrt,,
hielld thiat the possibialdty eif a labor dispute at the
prodluces"s piliants whilch would obstmuct thiel £low: of
siteel in commetce was suffichent justificaltilon foir
Congress to regulate the company's labor relations
piEaie thllclels .

Tt s nioit | "hiowielvieis & thie escasitenlcle. 'of @ dabor
dispute which empowers Congress to enact legislation

Taiflcer thle Walcnie s Aicts bult - thie Haict thiat a laboir dkfspiuitie



might cause a cessation of steel production and
thereby obstruct the flow of steel in commerce.
"It is the effect upon commerce, not the source of

thie dngury. whid@l ds the eritiedom s ™  Labphk Bloaird V.

Jonas & ILxuchiin SteeliConpl, stupsa at 32., What

this means8 1s that whepeVer a condition exists,
whatever its location,which alone or taken with
similar situations, would tend to hamper or restrict
the free flow of goods in interstate commerce,
Conigress may deal with that condition. The existence
Oiff “iay Mldiaisipiuitie! vel non is comstitutionally irrelevant
(althoueh, a5 we point out dalfza,  the "dispute™
prin iple is also plainly applicable here),

Thus, under the labor and wage and hour
laws Congress has regulated a host of businesses,
nigit onily ait Ehie IniroidiiiciEdion Teinid i Bhilel £ Tiow (0

clommeineie, als “1n thie Jlehcs Il EalujohdiEing caisie o Buit  allisio

om itdhier inlclcieliivisiniel (Die inetdaliil i elaldis o Sielel elioiie  IEalkieke

Boamd v. Relianece Buell 'Oil SCGoinn.l , supnay oy PDepaetment

Sitleigeis=iCol. V. Labor: Boaksd 3216 U,S. 376 (1945 (Cre'tail

sitioise) s WLl Bisanidiicis &iSionis i  Eaibioie Biopisldilildi2l B, 2d

977 GE AL 18, 1944) . clexrt (denilicld, WeSE (retail

store);_ycLeod Vi Blaldensy) Dighilvierss  [Lolcal., 204 Bo iSupip.

288 ((Bebiy NOY . 1062 H(ibhikcinyoit Rickaptl Bkl &

Vieizeitaibilics Undion v.. Lalbpir Bbaieds 249 B, 2d 591

(C.A. 9, 1937) (zatail gstare): Labiezx Bossd v. Depvec

Bustlidisniz & Cohisiaruction Tnaldicisi Couniciil . 341 U S

675 (1951) (Tocal ecomstruction project); Iamg'i

Birpibhicihiond v, [ Lalbisie "Bisiad, 344 U Sk 694 (Clo5iHE): S@siamie) s

Legal 74 v. Labes Boand, 841 U.S. 707 (195%) (sade). As

the court oFf appeals sadd an J, L, Buamdesis 8 Siom's

v. Labor Board, (142 _F., 2d "at -980-981), supras:




It i8 urged, also, that when shipments
of out-of-state merchandise come to rest
in the store interstate commerce ends and
Wit maly. olcclis Elilewen s ties dicieis miot dittecit ly
affect it. If when selling at the store
stops purchasing outside the state also
Lol if i1s fF%ars 19 Say that she latter is
thiet FEdlcct WL THg fommes L . & . .. b deter~
mining its own Jjurisdiction the Board pro-
perly codnsidered the possible effect of
labox sifrife in the Stone upon the . flow of
merchandise purchased and shipped from
putside .the state to maintain the con-
stantly diminishing stock offered for sale
it iEetaagni

c. Bhe Tabolr Boand s on many ocealshiions
rleieniliaitieds talbpir weliaitifonis  ihn wlesiEaitianits. . onl e
theory that disputes in restaurants tend to diminish
the flew of gpads in cebwgece, i.e., the faed and

pithiee prbiducts "pulrcnalsied "By S tlhe resibaurante o 'sletve

HiESEicuiSiEomelws - = Sielel seldiof s llolnlols Bipialsd= v - INlom sion

Calfatciiing Con ©f dTatitile slolcls, 18l E - —Zid 5814 ((CFAy, -8 ;

963D Labieiri Bolarid V. Lolcad -Joiint Roaed, 301 F. 2d

149 =CESAL, ¢ 108 LGIGZ)  Balbloffia Biclatme) \ii. « Chiislidist (Gl E95

P, 24 617 (C.A, 2, 1953): Luhis Begand v, Lasandey

Dijisviars Locauls, 262 F. 2d al7 (C. A, 9, 1058l Labomx

Bigaied: ... Genie ComptonlisiaCotmntl 12612 ‘B, 2d 653 (C-4: 9,

19589): Labar Beaxd v. Homsed Jehnsem Co., 317 BP. 24

¥ (C.A. 3, 1963), copt, depiad, 375 W.S, %207 (1999); Eeascdy

Vi EioiiaAnipellies Sl oliinit IBpaieds - 10912 F L S Suipipn 8389 (SR

Cailif .  N96IT - "Bz nnamilist Eincnech Relsitialiinanit: 129 . E.R.B.

Si2 JEToie0): SiEoelk ResiEanimoint = ltnlc.. 1810 N E RGN 543

(C1EoleR) = Iislel Hivinitet s AReisiifatlrninit: - I8N IS i IR 70 (G106

Childs €o., %8 H,L.R,B, 730 (1930); Childs ©a., 93

N SIGE IRGSRE 2ahll A @IEOIS e Sfoitomie oty OO AR Bl 86

(3932); The Seamffar Bgsa., 101 N.L.R.B, 1384 (1953);

Mil-Bur, Inc., 94 N,L_R_,B, 1161 (1951); cf. Tucker's

Stealt House, 4 CEH Labes L, Rep, 20,405, 912,840 (1964).




While some of these cases involved
restaurants connected with interstate chains, others

involve single, individual establishments (Brennan's

——

FErehth RestaMrant , supra) Stoerk Restauwrant, Inc.,,

suptra) or two commonly-owned establishments in

the state doing a local business (Labor Board v,

Jioainit [ Eeeiall s Bieasd - 3QIF B, 2dE W49 - iSitiphital )i

These cases are direct authority for
prohibiting racial discrimination in restaurants
in which a "substantial portion" of the food served
or other products sold has moved in commerce, As
in tihiel Lalbelr' Beaxd 'celsaunant icaisigs . the activiity
being regulated affects commerce by diminishing the
quantity of goods that would otherwise flow in
interstate channels to the restaurant, 1Indeed, the
calsie “hiexrlel s sitronger than'ithic usual labor [case. for
in sthiel Taittelr 41t dis eEdiinariilly ithie mere pessHibEbliTy
that a labor dispute might lead to a strike which
would in turn reduce purchases through interstate
channels, which furnishes jurisdiction to act,
while in the case of a restaurant which refuses to
serve Negroes it is clear that the number of
potential customers of such a place is immediately
and continually restricted, which in turmn reduces
the quantity of goods the restaurant orders through
intienstate channels

d. Aside from the Jlaber cages, the liie
of authorities construing the antitrust laws also
demonstrates that Congress may act to remove
artificial restrictions upon the market for geads.
Congress has prohibited restraints of trade, under

the Sherman, Clayton, and Robinson-Patman Acts, in

— 2 G



a variety of situations betause such restraints
exert an impact upon the free flow of goods,

like motion picture films, Interstate Circuit v,

United States, 306 U.S, 208 (1938 ); White Bear

Theatre v. 6§%4%e ThhAREE Cakbd., 129 F, 2d 600 C,A, 8,

(1942 )3 Youngclause v, Omaha Film Board, 60

—

B, 2d. 588 "(DE 1 1952): I RC Ditsihrdbutions v, Chicalgo

Undion, '132 'R, Supp. 394 GC. 1939, or stage

attractions, United States v, Shubert, 348 U.§.

272 (1955), or professional boxing matches,

Uinitted Sitiatels wv. T.B.C.,

g48 9.8, 286 (1959,

?

orf football games, Radeviekh v, Nat'l Foetiball

League, 352 U,S. 445 ( 1957 ), although these

activities are ordimarily thought of as "local

affadels] . Daited Slades v, 1.8.C., snpea at 241,

As the Supreme Court has described the
Sherman Act, "the end sought was the prevention
of restraints to free competition in business and
commescial transactions whilch Hended o o o &
control the market to the detriment of purchasers

1"

off comsumes off [coodsivand sSenVNcEsty & o % Apex

Hosieny v. Leader, J40 U.8, 469, 498, (194Q); see

also Id, at 498, And see Loewe v, Lawler, 208

UaS. 2749 «(1Loeg) ., And Hin Intrerstade (Cancuait v,

Unhiiticd SSitait eisi. |SupiEay, « tihie Cloun't Inmotield tilaits "thie

effect of a motion picture conspiracy was to cause
siome’ exhibitors ‘to "inlcticasie theinr admnissiHion prilce
tio 25 centis, . . .'and to abandion dioubilie=ibiiiiine
of all such pictures, and causing the other
subsequent—-run exhibitors, who were either unable

o unwiline' ol faic celpit dihle sicisitic 1 citihitons), teo bie

L TG



deprived of any opportunity to exhibit the restricted
pictures, which were the best and most popular of

all new foature pictures, , . " 306 U. 9. at 219,

In turh, "thé effect of thd reStridtionsd upon
*low-income members of the community! patronizing

the theatres of these exhibitors was to withhold
from them altogether the 'best entertainment
furnisihed by «the metionpilcture [industeys .. o .o

Ibid, ‘Such a conspiracy was -held te violate (the

law, It is not different in principle from the
widespread exclusion of Negroes from restaurants,
Taken in the aggregate with the dis-
criminatory practices of other restaurants and
retail establishments generally, the racially
exclusionary practices of the Pickrick Restaurant
exert a substantial impact upon the movement of
goods in commerce, No single establishment, of
course, need be viewed in isolation for constitu-

tional purposes, See Labor Board v, Reliance

Fuel 0il Cosp.,; Wickagd v, Filbuzn, and efther ecases

discussed at length supra pp, o . Bhiakt bleknict St
the power of Congress to ban discrimination in

the Pickrick restaurant (and in the Heart of

Atlanta Motel) is established.



€. Congisess (hiaish ipiowiess it 0 pieollolicl hihe
flow of goods in interstate channels
by removing the causes of disputes which
obStruct -that £low

As'we h#ve explaintd in patt By SdWpra, a long
line of labor cases establishes that Congress may re-
move obstructions to the flow of commerce by eliminating
thea cauwses of strikes, picheting, BDovecotts, and the like
which in turn obstruct the free flow of goods in commerce,

eithey by intexfering with prtoeduction (Laber RBoard v,

Jones & Laughilin Steel Coxp., swgra) or with distribetion

aitl Hhle ‘recedivinle end (Labon Blolind vii Relilamicle Bueil 04

ColEpa , SUpEa)Y . | These deecisHionis! 'arle " dinect auEhariifty  for

the regulation by Congress of racially discriminatory
practices in restaurants, which also have resulted in picket-
ing and boycotts and which in turn have severely affected
et vsiailiels! faleieeisis Ehie ISiotitla i SiRhe Sdinioips iialinickEaRili Ssiatilieis)

of course, must necessarily, if left unchecked, adversely
affect the flow of goods interstate.

As Undersecretary Roosevelt testified "[i]t is
common knowledge that discrimination in public accommoda-
tions and demonstrations protesting such discrimination
have had serious consequences for general business con-

ditions in numerous cities in recent ears." Hearings
BYPLIABES 4

. GBS PAmeinie essannpiiels Shiel e hificldl wieinie!:

Retail sales in Birmingham, Alabama "were
reported off 3@ percent ©r more during the peotesit milots
i Ghrer isiprsiinig Jok - TOI6RY, | Rl s uisit meiabdil Slalielsi i o A s
One local businessman said several retailers had told him

their booles had shown a net dlaosis for: thie first time 1n

al glenecaitiions ' [libiild .
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Another Birmingham businessman said '"there were
mere stores for ranf un Birningham last fall than there had
bielemi durilsis thie dapressdons” In April, '"eone downtown bilocls
had 8 of its 20 stares clpiy, With "Por Rent™ sign8 in the
windows."

Another account, from a newspaper said, "that
downtown stores privately report that business in April
wiais offf 40 tior 50" perceant. | UNhey were. hit firSt by 4
Negro boycott and then by a tense atmosphere that kept
customers at home or in suburban shops.”

Another newspaper story revealed that a Biming-
haim: chiasin 'steowve  "was closunositss downtown: brhamch: ih 2
weeks because of a lack of business."”

Bhie’ "Hederall iReiSlemua Blanls dr At ranita wopeoried
that "in the 4-week period ended May 18, 1963, depart-
ment store sales in Birmingham were down 15 percent be-
Tow' thle “salfle pleritod: Tnt 1062FIE Sl hnig e slame  period
diepartment SHore isailes wene s iin AtGilianitia Shiehy O Ileas
anid “Jidicles onvialilie;

With respect to Atlanta, Mr. Roosevelt
testified that "after several months of intermittent
demonstrations in 1960-61, and a boycott sparked by

situdient groups Ho senowes macial Bafisiers i lugch clolinters

and department store restaurants, merchants agreed that

the Negro boycott of the downtown area was almost 100
percent effective." Department store sales for a one-
week period in February 1961 were down 12 percent from
the preceding year, according to the Federal Reserve
Bank. Hearings, pp. 699-700.

T - Siawviannah ;- lfunch icioninitier discdimdnation: in
downtown stores finally ended following "a 15-month

DioEcio e of Whiet Storas: by Nepgroesy o = .''" “BEhiis boVicott
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"cut retail sales as much as 50 per cent in some

places."
In the fall of 1962 businessmen in Charlotte,

North Carolina; "hit by drives for desegregation of public

accommodations
y estimated their business was cout by 20

tol 140 parcant "
In Mashville, Tennessee, a boycott was main-
tained for seven weeks at 98 percent efficiency.

Negroes in Nashville spend an estimated
€7 million annually downtown and their
absence had varying results., 1In one
diepactmenit stoice, thiey nepresented 12

to 15 percent of the business; in an-
otshie s i dicpaiTtinsnis Msiicice s 5 percents | Thie
transit company found its revenues
dwindling seriously; the two newspapers
found advertising linage figures falling.
Hearings, p. 700.

Sl Mg Nasihiviilidies,  Wiar ety sitoriels) 'were hiit
patticilacily hagd. "

With Ehickds lifnch clotinifeus. A Sioin Bavget ;
even those who did venture downtown avoided
the food counters, which sometimes account
for as ‘mich as 50 percent. of the gross
profit. BEven businessmen not inwvelved in
the sit-ins and which had reputations of
good service to Negroes found business
deeppiing. - Heasdngs: pi.  70@.

The State Budget Director of Tennessee said
violence in the state associated with desegregatiion of
public accommodations had threatened the State's credit
rating, observing that "[w]e go up to Mew York to talk to
HinRresitment banliers L o L L thiey start offf ‘taillidiing iabiont
such things as these dynamitings. Sometimes that's all
tihielys tallls abeout. . . they only waat to koow alil ‘the acts

1"

Qf wdladlieniciels Hearings . D. 700.
Obviously, the widespread boycotts and disorders

attendant upon refusals to desegregate eating places and

other retail establishments resulted in a serious loss of
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business to many such concerns, The impact upon
the flow of food and other goods in commerce could
not have been anything but substantial, In light
of this, Congress has clear power to deal with the
source of the trouble, the tefusal to serve
Negroes, or to serve them on an equal basis with

whites,
it is, of couwpse, Wmo answes %o say thaw
Congress should have dealt with this problem in

other ways than by prohibiting the racial dis-
crimination, Once the impact upon interstate
conmesice 1S conceded S itihie ncans Hor bie nsied by
Congress to protect that commerce is a question

4

whitch Cengress, and mot thie courts, musit decides

16/ The same argument, needless to say, might be
made as well against the National Labor Relations
Act, which was the result in part of strikes,
picketing, and the like in the 1930s,. But Congress
may decide which practices shall be prohibited, and
its determination of this question is not subject
to further review,



D, Congress has power to prohibit racial discrimination
when i1ts practice distorts the natural movement of
persons and industries in interstate channels by
creating. a reluctance to locaté or operdate in
segregated areas

The evidence 15 very clear that racial dis-
turbances and the practices of racial segregation and
dis¢rimination in public accommodations which engender
the disturbances, have a profound impact upon the move-
ment from state to state of industries and individuals,

With respect to conventions, for example,
Undersecretary Roosevelt testified that a "most striking
example of a large organization steering away from a
city because of discrimination in hotel and restaurant
accommodations is provided in the case of the American
Legioneyz/ He said:

The Legion had originally scheduled its

1963 convention~-to be held in September—-

in New Orleans, However, they were informed

that the availability of nonsegregated

facilities could net be insured imn New

Orleans, The convention was then shifted

o vMisiaimal s Fialsl Witeieritthielys idiatdl " ineiciehiviel fain

assurance of desegregated facilities, It

iis; expecticd Hhat abtendance at thie Eeoion

cenvenition will be ‘ais| ladigh alsi S0l J000 pesisionis,

and that Miami will gain additional businesS--
and this is a conservative estimate--amounting
to between $4,5 million and $5 million, and
tourist dollars are new dollars brought into
the community.
Atlanta, on the other harnid, gained much convention
business after some hotels had desegregated, And in

Bimmingham, “priog teo disturhamces in that city inm

April and May of [1963]," inquiries received from

17/ Bearings, p. 696



“various Sowtheastarm States" ladicated “a pegitive
imitteiriest dn Basspmamghliamals a Bonwvendtiion Sdtes, Bunt
"this interest waned substantially following the
April and May demonstrations."18/

The effect of segregation practices in
places of amusement and entertainment is also im=-
portant, For example, the Metropolitan Opera Company
canceled its annual season in Birmingham because
nmunicipal authorities "failed to desegregate theatre
filalchiissteregit® Dicitoins Bauittyatt aldiopitiedt o mulillen o -
written into every contract, that performers need
not perform in theatres where discrimination is
practiced either against performers or patons,
White and Negro performers have been enforcing this
rule, and refusing to appear.," And entertainers
in the American Guild of Variety artists have also
been refusing teo beok where ‘either the stage or the
audience is segregated, Prominent entertainers
have refused to play to segregated audiences, 121_.

Segregation in public accommodations also
results in "difficulty in recruiting professional
personnel and skilled labor," who are in "short
supply," and who are "unwilling to live and work
in an environment in which racial discrimination in

public accommodations is dominant.' 1Ibid.

18 / Apparently this was the result of hotel dis-
E?imination, which caused the National Music Teachers
Association and "possibly" the Southern Baptist Con-
vention of Nashville Tennessce, not to convene in
Birmingham, The latter group "had been negotiating
for convemtion facilities im 1963 for some 6,000 to
8,000 delegates," Hearings. p. 697,



Specifically, "demonstrations and other forms
of protect against"™ discrimination in re staurants,
among other places, "created a general atmosphere which
firghten away trained local people and persuades others

not to migrate to Some places where their services may
19/
be in great demand."

More importantly, '"the pattern of plant loca-
tions is also distorted, because many firms turn away
from such axeas -as plant sdtes . . ', . these digcisions
frequently have an adverse impact on local efforts to
redevelop communities by attracting new firms,”

The effects of public accommodations discrim-
inatiorn on plant location and investment are striking,

A company had planned to make steel products in Birming-
lam but af ter the 1961 fiveedom Tider riot there in 1961
the company "decided Birmingham was out of the question

1

ané ewvientwally built @ts pidnt in Tennesisele , atthloigh 1t

has to ship its steel from Birmingham." Another

Birmingham bank official said that the city had "been
hiust amd haet bladis® SHel sitaited: that Ehie ‘chity hiad dipisit

a pilot plant that a large Ohio company had considered

19/ ‘Thus, he testified, the “expot iences of the Adabama
Medical Center in Birmingham are typical." This Center,
the city?s second largest industry, had had difficulty
attragiting “Ytopflight secientiisits® because of “"Birmingham?'s
adverge publicity over sit-ig demonstratioms."” Similarly,
in Little Rock, "when prote$ts over 'segregated public
accommodations further inflamed the environment,? re-
cruitment of technical personnel became "extremely
difficult, Id., at 698, The wecruitment program at the
medical center of the University of Arkansas was "brought
to a virtual standstill" because "{[slo many of the
persons'"™ approached to join the faculty '"are diverted

by the events that have been taking place in the
community,"
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building there, "and lost it strictly because of the

unrest down there."

The story has been the same in Little Rock,
As the Undexrsecretary testified,

In the 2 years hefore the crisis over
schbols and desegregation of public
accommodations erupted into violence in
Little Rock in September 1957, industrial
investments totaled $248 million in
Arkansas, During the period, Little Rock
alone gained 10 new plants, worh $3.4
million, which added 1,072 jobs in the
city., 1In the 2 years after the turbulence
which brought Pederal troops to the city,
not a single comapny employing more than
15 werlers mowed: anto the Little Roclk area.
Industrial investments in the state as a
whold dropped to $190 million from $248
million of the 2 years before desegregation,

20/ "¥he piles plaams,” the balk offices sadd; "im its
first stage was scheduled to cost about $3 million and
if it had worked out, the company was thinking in
terms of a further investment of $40 to $50 million.
Weag, we asked for it, and now welte gettdng 4Lt,”
Hearings, p. 699,



Thie effect of 'racial disicrimigation i
public accommodations elsewhere on the movement of
persons and industries interstate being so pro-
nounced, parti;uiarly with respect to the location
of new plants and the consequent retardation of industrial
development of Bhe South as a wegton), wWe submif that
Congress has the power to remove the cause which
sbstrucis the matucal fiow af that commesee, This
is not a novel exercise of the commerce power. HMany
years ago Congress acted, interestingly enough, to
relieve the Sputh and the West of the impact of

price discrimination upon the industrial development

of these two regions,

In UBnited S€abes Sfecl Cosp. 8 E.T.C.. 1

(1924), the Federal Trade Commission considered
chiarses ~thal The stieel conpany and ok s laad
maintained a steel pricing system dependent upon

balsitng - plodints

IEniown ais the YRiftsburg plas™ systen,
The system operated so that the price of steel

quotied “to companiicis Wwhies walshicld o pEocesist il Lo

o Ehier piroldiicstis warsk (aillwalyis S Ehiel liafsict insitcie Sphltusi tEhie

cost of shipping the steel from Pittsburgh, even,

for example, if the steel were manufactured (as much
was) in Birmingham. The economic consequences for

thie South and VWest were considered at length by

the Commission, which issued a ceasc-and-desist order

yraunst this: practicec;
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Thus the Commission found that the"business
of Western manufacturers generally cannot grow to the
extent of the business uf ‘their Bastern competitors
because of respondents! Pittsburgh Plus prices," and
that “i# Birmingﬁam‘ ¢« ¢ where respondents' Pittsburgh
Plus price on wire and wire products is $15,30 per ton
higher than respondents' Pittsburgh price, it would
be impossible for any steel user buying steel from
respondents® Birmingham plant to compete with
respondent in cases where respondents wanted the
buiskinlesisiall (8B CARHE o EaREUEIRE S 0k

Niglasim,,  thie s Clommeisisiliont feund thalt the
Pittsburgh Plus system retards the steel producing
development and steel consumption of every section of
tihier SWnkttled ™ Staltiels Vlesgcielphtt MGG HSIDNGRi I At S S SEIGTR 8@ Sak i8S o
Monea Siiele) Wals ishiatppediiby leldisiieirn imaililist Snite the West

than vice verse, as a result of this system, Id. at

43, Another result was that "the mills in the

Pititsiburgh dilsitrict dnesieasicds Bhieit  capalc ity Bwilce

ags nuch as these in the Chicdpe distriet, . &+ "
Id, at 47

If the price diffepgmtial were elimidated,
the Commission found, "the capacity and production of
the plants of the southern steel users would be very
materially increased,"” All of these manufacturers
e ompliatiin helcauisie iof | Ghieldr nkibEi ity toel igisiow wnidier
the hapdicap. « - « "1 8% 53. Por emauple, “New
Orleans' steel-using shops" were “stagnating,"
whereas, "if they were permitted to buy steel with-
ouwt thie differential, they woulld be ablle te materialily

increase their business," 1Ibid,
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In conclusion the Commission found that

(Id, at 55-56:

« & a the stedl preducing and steel
consuming industries in the South are
greatly hampered by the higher prices
charged for steel there as against the
ptices ghatged in the North to the
Pittsburgh and other eastern consumers,

o« s o the sligidugtion of this veey
sier fows discrdiination . . » would
greatly imcrease the ateel producing
indnstcry in the Setth , . . .« the plemts
of the southégrn steel usets arei Kept
working at small capacity, while those
of the North have a vast amount of business
which would go to Southern plants if the
differential were removea.

Sieiei, ~alisio,, Eederal. i radie Gamukisisiiion: V. Cenenit IRstitute.,

33181 UiSSi. 161818 IC 108 o

It seems evident that if Congress has the
power to promote the growth of industry in the South
by prohidbataines Widcesimuead sptuicel disicnimdnaitatont, — it
may achieve the same resuit by eliminating racial
diifsic eemitniait Ao~ AHEas| S tihteink s ipislovatdielst amt alddEtEatonail
siouEce of Commerce cillanisic: altithion 1ty Hol Siippiekst sEhic - ban

on discrimination in all types of public accommodations,
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Nothing in the Cgyil Rights Casds, 109 U.S. 3

(1882), creates any question as to congressional power
under the Commerce Clause to prohibit segregation and
discrimination in places of public accommodation. In the
Civil Rights Cases the Court did not pass upon the power of
Congress to enact similar legislation under the Commerce
Clause, "as the sections in question [were] not con-

cleldtved #intidinly. isiiehsividieint alnid ihlel sitiatultie hialdh itlo! sitiaind t or

fall under the Fourteenth Amendment. RO WSS, it 19l

Ths ds made cleas by ButEss v, lerchants & lincss Mranisp.

Coa., 230 U.S. 126 (1913), vwhete it was adrgued that &She ace
oft ARTS . deciliaxmied . fnvial lidet i hier (Civi il Riicghids: ‘@alsias,,

sihiouilid bie Thie lid" wialliaids Jaist aipipiialeld e 2l vieisisieldl inidies: thie ex-
clusive admiralty or foreign commerce jurisdiction of the
Federal Government. The Supreme Court said that in the
Calviill Riitahilis  iCalsiels it iwais) eilidl it Hhie sitiaffuitialsi ol i3 75
received "no support from the power of Congress to regulate
interstate commerce because, as 1is shown by the preamble

and ‘bly. Fhiedyr ‘terms ‘thely werne not enactied 1n thie essertion

of Ehlait hpemieir s L o AT 2B0NURISE EiE 182 | Ehe iCouhdt Shicilld Hilas

the statute was not severable,
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1T

The Civil Rights Act does not take the
property of either the motel owner or
the restaurant owner without just com-
pensation, hor do&s it deprive 'them of
liberty of piropefiy wWithout due process
of lavw

It is clearly established that incidental
inl jlucy: sip, propenty which reshulits from Ehie effiecilol
relgiifateory  Legisiliation Aire not “talkings” for whilch
compensation must be made, B o « LEIBT somscduentdal
loss or injury resulting from lawful governmental
action, the law affords no remedy. The character
oiff witihie ipioilicy iehdexichisied RS imicit miakticiralante oo st I
undier any pbwer, a contwact or other pooperty ds
taken for public use, the government is liable; but
if  dnjused br distroyed by Tawful action, withiout

1

a.taking, the Goverament is net liable." Ommia Ce,

Vi Upkisteidl Sialtaish. . 2N WS SR SE@L (CoRI8). - - il

United States has the same power under the Fifth
Amendment to impose restrictions upon property which
pesiulits Hin (diepiseiciatdion olf tihlel phiopierty st vailiue als
thiel sitaitic hias  pusisiuanit: top witish pioilidice plowess  Caliihiciun
v. ling@ie, 253 U.8. 170 (1929).

lin/ Blowliels - i, - WiskihlEinishiaim. Si2L WS J 508 thie

Couwst deallt with &he qulesitiipn of the dfcideniEal taleing
of property by virtue of price ceilings under the
Ememcenicy Price Contirol, Alct. Thiere the' Court sadds:

- e g MEsJulsithiclel Hipliniels), isipelisiniz foxs
tihre. Coulnty, 'sittatEield #n. Billsicls ‘v Hilusihi, sSpna..
pi. o« LS55 "Tite fact that tangibilfe property
d4s, fallisior svadisiibillier Stleinidis, ol s galvier o Sehimatdiatity
o ioils conicepitdion P cur . wilchiEs ainl i
thialk jwe diol nioit aititalch: tio eithieiss lielsis
cloinicretely cilioitthcid, Biuit thie niotaicie  thiak
the former ane exempt from the Legisliative
modification required from time to time
in ictiviilitZed ilafieSils  clonit Ealdiifiatield nioit
only By the dioctrine of entnent dematn,




undér whith what is %aken is paid fox,
bt by - that of thie ‘police 'power 1n " its
piEppler sendse; undelr whideh pnopes iy
righta wdy be' but dawn, "ad to that
extent taken, without pay.' A member

of the class which is regulated may
suffer economic losses not shared

by otheéersy -His property may lose
wtility and daptrecidté in value as a
¢ohdequendn: 3T regulation., 'But that

Was “neévier ‘blfen ‘a barzier to the exercise
of the police powes, L'Hgte v. HNew
Qeltelains , H77 LGS O 251875510 llalichl v,
Siigistely ,; 24 WSS 9 Heable 1Col. Vi | S,
299 U,5,. 298; Pisnes TNl Corfp, v. City
of Hiope, 248 UTS,493: "Hamilton V.
Eentugky Distsltlievica Co,, 4351 U,S, 146,
L5%7 . Buclid v, cAnkiles Reallty. Co., 272
U,S. 865 Wesit sCoaisn Hetcl Co v
Bamadish, 3Q¢ WISTHS7o, Mad the zestradints
imposed on the national government in
this regard by the Fifth Amendment are
no greater than those imposed on *‘he
States by the Fourteenth, Hamilton v,
Kentuelky Dhalsitdiliiieisilels Cow:, supra:  United
SEaers v, ainbys @ik UrS ) Lo,

See alse Matvaychuk v. Undticd Statss, 116 Ct, C1,

859 (1950) and Baypder v. Upited States. 113 Ct. C1.

61 (1949), ert. dended, 337 U,.S, 335 whane the Caurt

held that price ceilaings of the Pricge Control Act
of 1942 did not constitute a taking under the

Fifth Amendment.



In United States v, Central Eureka Mining

Co., 357 U.8. 193 (1938) the Cotrt considdred the
question whether a gold mine which the government had
ordered to be closed in 1942 for the purpose of pre-
serving mining equipment and manpower in gold mines
could recover compensation from the United States for
the alleged taking., The Cowet beld that closing of

thie gloiid miine 'dild  not idomsititute o takine wiithiaing thie
meaning of the Fifth Amendment stating ". . . the mere
fact that the regulation deprives the property owner

of the most profitable use of his property is not
necessarily considered to establish the owners right

to clompenisiatiiomn. " 357 Al Sk e ST, - 158, It would seem
that if the owner of a gold mine need not be compensated
whien Ehie 'mold ‘mine ds e iligsied N emcine iy by Al SaevielEnie nit
regulation, a fﬁﬁfiﬁﬁi the owner of a motel would not
have to be compensated where the motel is merely required
to accept guests on a nondiscriminatory basis. See also

Jaiciob Ruppexrt v. Caffley, 351 U.S, 264 (1920) whexre the

prohibition by the Federal Government of the sale of
non-intoxicating beer was held not to be an appropriation
of private property for which compensation was required:

nittieid (Sika tels v. Genenal [Motens, 323 W.,S. 373, 379

(1993) ; Taited Stataes v. Daghy, 312 U.§. 100, 185 (1941);

Gelnmam Alilidiainice  Enisuramice (Col.) v, Kawisias, 233 WIS, 389

GO = ledanl Reindiels (@alsials ) L2 Walll . 457, Sisa (OLSHO) .




This rule is applicable to non-discrimination

regulations. Tn John R. BhicnpSen Co. Vi Distriicgt

of Cokuuibi®: 346 U:3, 100 (1953}, the Codrt Uhanimously

affirmed a conviction under the District restaurant
nondiscrimination law, construing as it did so a
federal home rule statute under which, in the Court's
view, Congress granted to local government legislative
power "as broad as the police power of a state so as
to include a law prohibiting discriminations against
Negroes by the owners and managers of restaurants in
thie ‘PHisitirdict of ‘Codumbiara " ISIAIGH US| e e T Of
cougrsie , Ghe ‘Dasitriict of (Cloliimblifaritilis 'subijieict Hol e
resiEriictiions off the RifthAnendncnt  and dit s dsh hiaindity
likely that the Court would have affirmed the convictions
had it thought the restauranteur's property had been
taken without due process or just compensation,

And in Bieb=Lo, Bxicursiion Co. v, Michiigam, 333

»

U.S. 28 (1948), '3 criminal conviction

5ol vieoliation of a staite sitatute o ohdblhlEing Walchital
di scirininatieon wals uwphecld @S applilcd: o a waiter camrilier
without the slightest suggestion in the opinion that
the law deprived the carrier owner of property without
due process of law.

Tilieisie: [caisiels; Hole, diisiplolsia ofi tihicl cloniieniEton! SBhiakt
the law deprives anv proprietor of liberty or property

without due process,



Similarly, in Railway Mail Association v, Corsi,

326 U.S., 88 (1945), the validity of a New York statute
outlawing racial discrimihation in labor unions was
sustained, The statute was challenged as contrary to
the due process clause of the Fourteenth Amendment

"as an interference with its right of selection to
membership and abridgement of its property rights and
iiberty of coatract” (emphasis added). 326 U.S. at 93.
The Court summarily rejected all these contentions,

Mr, Justice Frankfurter, concurring, said that "[e]lab-
orately to argue against this contention is to dignify
a claim devoid of constitutional substance,' Id. at

08, See also Continental Airlines v, Colorado Anti-

Dl sicindimiinfaitilen Comm. ;, 372 WS, 74 (19631,




I

The damage action against the United States
will-<4&e only in fhe Gourt of Claims, and in
any event no anticipatory damage action will
lie against the United States in any tourt

A. The DisBpict Couft Has no jurisdiction
of the plaintiffig claim for damages

since the amount requested is in excess
of $10; 000

Plaintiffrg claim for damages in the amount of
$11,000,000.00 may not be entertained by this Court,
Sercit on 1846:Ca)(2) of Title 28 WUnited States Code,
provides, in pertinent part, as follows:

(a) The District Court which has original
jurisdiction concurrent with the Court
of Claims of:

(29 Any eflhies civil action oz
claim against the United
States not exceeding $10,000
in amount founded either upon
the Constitution or any Act of
Congress, or any regulation of
an executive department, or upon
any express or implied contact
with the United States, or for
liquidated or unliquidated damages
in cases not sounding in tort.

This limitation placed upon the District
Courts has been followed in innumerable decisions

Inditicd Siaes v. Sheuwbiod,; 812 U.S. 3584, 9L

Claims for damages in excess of $10,000 fouanded upon
the Constitution must be brought in the Court of Claims,

Section 1491, Title 28, United States Code.



B. Since plaintiff has not yet suffered any
injury his damage action 1s anticipatory

and such an action will not 1lie

Neither section 1346(a)(2) nor 1491 permit
a Suit againsgt the Undited States for anticipated damages

in advance of an actual taking, See Thompson v, United

shatias, 215 F, 24 744, 745 (€, 4. 9, 1964)% Bamk v.

Ui ed Stadaa, 142 F, Supp. 1, 160 (S.B. Cadif.,.1956),

affirmed in part and reversed in part (for other

reasens) sub nenm; Cglifernid v. Rank, 293 F. 2d 340

(C.A. 9, 19¢1), affisaed in Pert and zevasged in

part (for other reasons) sub nom., Dugan v, Rank,

STz WL S O EQEE I G @I e e Blen i ok A el 56 it el

llotel is clearly suing for anticipated damages.

By its own allegations, there will be damages suffered
if the motel is required to accept Negroes on a
nondiscriminatory basis, LEven assuming that there

would be a taking of property at the time when the

motel is forced to accept Negroes on a nondiscriminatory
basis, that time has not yet arrived and hence the
plaintiff is merely anticipating damages in advance

Rt (ElolE 2 B at ol e

Respectfully submitted,

BURKE MARSHALL,

Assistant Attorney General,

CHARLES L, GOODSOIl,
United States Attorney.

JULY 1964.
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