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IN THE UNITED STATES- DISTRICT COURT FOR THE
HORTHERN DISTRICT OF GECRGIA

ATLANTA DIVISIOCN

HEART OF ATLANTA MOTEL, INC,,
A Corporation,

Plaintiff,

CIVIL ACTION MO, 9017

UNITED STATES OF AMERICA, and
ROBERT F, XENNEDY as Attorney
General of the UNITED STATES
OF AMERICA,

Defendants,

GEORGE WILLIS, JR., WOODROW T,
LEWIS, AND ALBERT L. DUNN,

Prlaiinit 16 €s),

CIVIL ACTION MO, 9028

THE PICKRICK RESTAURANT, a
Corporation, and LESTER €,
MADDOX,

Defendants,

ROBERT F, XENNEDY, Attorney General
Applicant for Intervention
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SUPPLEMENTAL MEMORANDUM OF LAW
i

This case 35 propesly heatd by @&
court of three judges

1. Section 206(a) of the Ciwvil Rights Act

of 1964 provides that, whenever there is a "pattern



or practice” of resistance to the rights guaranteed
by Titve II of the Civdl Rights Act of 1964 the At-
torney General may bring an action in the appropriate
difseriret icounty, and ~that, in any such prpceeding he
may request and obtain trial before a three-judge
district court, Because in his complaint in inter-
vention the Attorney General has alleged the existence
of -3 paititeirn on practic%{ all of the prerequisites
to convening a three-judge court are present in this
case.

It is irrelevant how the Attorney General
giels dnitia’ .coWEt , sio: lonig ais onicle in count hds eillain
is grounded upon the existence of such a pattern
or practice, Clearly, the purpose of the three-
judge provision is to permit the Attorney General
to act quickly and decisively where resistance to
Title I1I amounts to a pattern or practice of discrimi-
nation. Thus the three-judge court is directed to handle
the case expeditiously, and a direct appeal to the
SupEene Coyuzt His praviiideld @ Eifffcctiive dnmplicmentaitaion
of this congressional policy requires that three
judges should hear a case involving such a pattern
or practice whether such a claim is asserted in an

independent suit or by way of intervention,

l/ It is alleged that "The acts and practices of the
defendants herein alleged constitute a pattern or
practice of resistance to the full enjoyment to
Negroes of the rights secured by Title II of the
Civil Richts Aect of 1964. tio the full and edual
enjoyment of the goods, services, facilities, privileges,
advantages and accommodations of the Pickrick
Restaurant without discrimination or segregation on
the ground of race or color, and such pattezn or
practice is of such a naturze and is intended to deny
thiel Bulll exercise of sugh wights." And the complaint
as amended relies expressly upon section 206(b),



2. There are two independent sources of
the Attorney General's authority to request inter-
vention in this case. - First, section 204(a) permits
intervention in the court's discretion, whether or
not a pattern or practice exists.

Second, Rule 24(b)(2) of the Federal Rules
of Civil Procedure authorizes permissive intervention
whenever the intervenor has a "claim" and that claim
and the original cause have a question of law or fact
in common. Pursuant to Rule 24(b)(2) the Attorney
General is authorized to intervene here because
there are common questions of both law and fact
and the Attorney Geuneral has a “claim" arising
under section 206(a) because there is a pattern
or practice of discrimination., 1In this sense, it
may be said that a Rule 24 intervention here 1is
pursuant to a cause of action created by section 206(a),
for Rule 24 allows intervention solely because the Attorney
General has a cause of action under 206(a).

Once the Attorney General is in court under
either source of authority in a case involving a
pattern or practice under section 206{(a), the case

is one for three judges as authorized by section 206(b).



3. The Attorney General could have
initiated a separate law suit in which, upon the
same allegations, he would clearly have been entitled

to have the matter heard before a three-judge court,.
If this were done, the common questions of fact and
law would have had to be tried once before the three-
judge court and once before a single judge, Appeal
from the decision of the three-judge court would 1lie
to the Supreme Court while appeal from the single judge
coust weuilid be to fhe cpiint of appeailis s Thiblsh st pioit,
we submit, good judicial husbandry, Moreover, it is
quite obvious that the difference between the assumed
procedure and that actually followed here is one of
foism:, noit OFf Subsitabice., To-holld Shiat 4f Chie A=
torney General files a separate suit he is entitled to
a three-judge court -- even if it is consolidated with
a Simdllais Sudt falied by a private pladintiff == but

noit £ he dinkervenes dn sl 2 isiudt s dish | jiustt - niot isiensaibidic.



4. The issue whether a three-judge court
is authorized in this case is wholly statutory, and
is not governed by the Georgia law of intervention,
The rights of an intervenor in a federal court are
governed, of course, by Rule 24 of the Federal Rules
of Civdl Procedure. Under Rule 24 anm imtevveémor dis,
for wll imtents and pufposcs, an original pazty.

Tin sxe Raaiblers  (Gils smiams #% Go o linle, 71 B, Supp. 678

(S DS WodmDis iinkiRcldiNS EatEest v lnkleld ISiEalcls

Blaldilniitey, dand Sulaigaipitive (Clols .y 2061 FoRSD, 5681, S70

(B.D, Ky, 1960); Preaeh v. Coten, 105 U.S5. 509,

525 (1884); Rice v. Bumbiam UWafer Co,, 91 Ped, 433, 434

(E.D. N.C, 1899)("[intervenors] are[to be]treated,
to 2all intents and purposes,as if they had been original
parties to the suit"), This principle was explazined

din) Hiainitiitely: RBlem Clol. v BHinldiviiBent Call o e B RAB, 10di.

153 (8,0, Cai, 1954), whare the court stated:

Rule 24(c) requires the applicant
to accompany his motion to intervene
by t'a pleading setting forth the claim
or defense for which intervention is
sonuighi®,. " EBeds Rulllels (@i, PBroole. ., Htlile
390g), 38 U,.S5,C.,A, Bulas T=1i1 plainiy
disclose that only parties may file
pilleadings: whillie Rulle’ 13 diirects  thait
compulscry counter-claims must, and
permissive counterclaims and cross-
claims may, be filed by any person
entitled to file a pleading, [See:
Bead.  Ruliels Chivi, Proc, ‘tulle 13 ; 28
[/ RGN 4 Moore, supra, para,.
24,01-24,11,] So once intervention
higis been granted the antervenor be-
comes a 'party', within the meaning
of thie Rulleis’, ! entditilied to litiiigatie
futily on the megits!. Park & Tilfiolrd
V.. Sichimlitie . 25CHEr, W60 Fl. 2d OIsigl
989, molte 1., certiomaivs dendied; 1947,
32 ULS s 76l B8 S Bt 6l 92 L, Bd:
951; Galbreath v, Metropolitan Trust
Clou, MO CHE. - AR SIA TR Al 516198 ISi7Qls
Reicttor v. Unlited Stiaties, 8 Cirn,, 1927,
20 E. 2d 845, 859,



thiast thie

Rule 24 'amplifies and restates
the present federal practice at
law and in equity,' See: Notes of
Advisory Committee on Rules, 28 U,S.C.A,
following rule 24; 2 Barron and Holtzbdff,
supra, $591, The limitation of former
Equity Rule 37 -~ that 'intervention shall
be in subordination to, and in recognition
of, the propriety of the main proceeding'
[see 38 ©.8,€.4, dpp. p. 810 (194131 --
was not carried into Rule 24, Cf. State of
Washington v, United States, 9 Cir,, 1936,
87 B 2d 42 484485 Leldver v, K. &kl
Box & Eumber Cok . DLC, N.Dr . Cal, 1925
6 P. 34 66683 Uing v, Bary, 9 Cig,., 262
B 56s, cemtdiomaied dempied, 1920 253 VLS.
G894, 40 8. ©%. 481, 64 L, Ha. 1083, Dos
ditd Rudie 13" clainsy oivier the Limata Sion
of former Zquity Rule 30 that counter-
cliaisins,, dncliudiinis “thiesler #n the naituse of
cross-bills, should be available only to
a defendant. See id, at 809,

To be sure, the intervenor still
must take the main suit as he finds
ik, efy Johpisionlivi,  Hsiddiiciton . 7 (Chile L
L0495 IS B 2id BI85 S8, bt onilby iin
thie sienisie Ehiait e clainnion chianige the
issues framed between the original
parties, and must join subject to the
proceedings that have occurred prior
to has Batervientiony hic cannpeit anring
the betl, €f. Leary v. United States;
LoME2, . 2214 WSk 567, - 56, 32 S, Ct;
599, 56 L. Bd. 889% see 4 Moore, supea;
pairs 24516,

By amplifying Rule 24 to give the
intervenor equal standing as a party
to the 1iti§ation and by broadening Rule
13 to accord the privilege of counter-
claims and cross~-claims fto all parties,
the incidence of intervention has been
enlarged and the operative. field of
ancillary jurisdiction has been broadened
(emphasis added),

The Hartley Pen Cp, decision podints out

intervenor cannot change the issues framed

between the original parties or relitigate issues

already heard and determined, Kansas v. Occidental

Lilte JNns.

Ga., 95 B, ad 935, 936 (C.A. 10; 193§).

But in all other respects he is as if he had brought

the lawsuit himself,



It follows that in the instent cease once
the United States was permitted to intervene jt became
as if it had been an " original party within the
meaning of the Rules,: Its irights are swuch as if
it “haid original Ly birouiphit “thiesialctiiion., dncillddinio
thie #ighit to aislc "foir ‘anidi gecerivie @ Ghinee=jude
court pusssant to sechiam A06(H) if a "pattesa

or practice" of resistance is involved.



ALK

During the recent hearing of this case
it was suggested that no obstruction to the flow of
food and other restaurant products in commerce may,
in fact, exist since Negroes who are excluded from
restaurants must nonetheless eat at home, It would
follow that the same quantity of food moves interstate
regardless of the racial exclusion policies of restau-
rants, and regardliess of where it is consumed,

1. . Bt 4s cliear that the guantity 'of fead
and other goods moving in interstate channels to

restaurants is substantially diminished by the racially

exclusiorary and discriminatory practices of restau-
rants, Since many such places refuse to serve a
substantial portion of the population, it follows

thvait, a1l +teold the restaurant industoy buys ‘Ehicrewgh
interstate channels a good deal less food and cther
goods that it otherwise would, Thus,_there aiSiakn
olbsitisnicitiiions, amnd Phie (Caivell Ritoshistisl Alciti s whiemt Smpiliemienitied ,
will certainly remove that obstruction, So much seems
clear,

But the suggestion is that, while there may
be am obstruction, its omly effeet is te divect the
flow of food and other goods from restaurant toc home
consumption, without affecting the aggregate quantity
shipped interstate, However, a precisely analogous
argument has been made and repeatedly rejected in
cases arising under federal labor laws,

Kn ke ‘Labioie fclalsiels: ik hials bieien amguled o
several occasions that the flow of goods in interstate

commerce will not be affected by a labor dispute at a



given business establishment because its competitors
within the same state will simply increase their
production or purchases (as the case may be) pro-
portionately, so as to compensate for the reduced

flow to or from the disabled establishment, Hence,

it has been contended, there is no resulting net
reduction in the quantity of goods moving interstate,
But very early in the Labor Board's history the Supreme
Court held, reversing a lower court decision accepting
such an argument, that "it is not material, as the
court below thought, that respondent®s customers

might be able to secure the same services from other
Rhode Island processors if a labor dispute should stop
the interstate fiow of materials to and from respondent's

plant."” Laber Boeasd v, Bradfotd Byedng Ass®n, 310 U.S,

318, 326 (1940), reversing 106 F,2d 119 (C.A, 1, 1939),
Similarly, the Court of Appeals for the
Eighth Circuit, considering the contenticn that a
labor dispute in a department Store would only “shift"
consumption “"to competing stores and would not affect
the Flow of imterstate commerge,” heild that “ihe fact
that the employer's custcmers might be able to secure
the same services elsewhere [is] not materia1l,"

Jiop Bl Binamdienis & iSioms Wi. Lables iBlokamsd ;) Aedi2i B G2idl OIS

980 (C,A, 8, 1944), certiotrari damied, 323 US. 751,
And the Couxt of Appeals for the Fifth Circuit has held
that "it is well settled by the highest authority that
the availability of a substitute arrangement [for the
sapply of a product cu't off by a dispute at a giwvenm

plant] is not material, as 3 matter of law, to the issue

of [the labor board's] jurisdiction" (emphasis added),



Labor Board v, Mid-Co Gasoline Co,, 183 F,2d 451,

453 (C.A, 5, 1950), There are many other decisions

to the same effectsy €.g8., Cudahy Packing Co, Ve

Labor Board, 118 F,2d 295, 299 (C,A, 10 1941); Pueblo

Gas & Fuél Co, v, Labor Board, 118 F.2d 304, 306

(CsA, 10, 1941); Labor Board v, El Dorado Water Co,,

195 P24 950, 52 (CA. 8; 19823}y Laber Bodgd v,

Hestasn Mags, Biae, €o., 120 F.3d 455, 457 (C.ha. 2,

1941) § Laboxr Board v, Banlk gf America, 130 F.24 624,

626 (C,A, 9, 1942); Labor Board v, Townsend, 185 F,2d
378, 382 (CaA,; 9, 1950). Imdeed, the oaly deeisien

since Bradford Dyeing which we have been able to find

holding that "alternative sources of supply® are
relevant (but even then only with respect to the Board's

statutory, not constitutional, jurisdiction), Labor

Board v, Reliance Fuel 0il Corp., 297 F,2d 94, 99
(C.A, 2, 1961), was unanimously reversed by the Surreme

Coulnit ain falipes enslian opkinhaion,) 71 TS 224 (€ a6

This rule, it should be noted, applies even
though it may be thought, as in the case of a depart-
ment store (the Brandeis case) or natural gas (the
Mid-Co case) that precisely the same product or pro-
ducts could be obtained from other sources (which, of
course, is mnot trme with respeet to the restaurant v,
home consumption suggestion),

Thieisic idielchiskiionishalziel ‘cantmoiilang lcrlel,,  Winait
the courts have held is that if the flow of goods to or
from a given establishment may be interrupted, it is
no defense to say that the quantity will not be diminished,
but only diverted, So here, it is no defense to say that

the quantity of food moving interstate may not be



diminished by the existing obstruction (exclusion of
Negroes from restaurants with consequent reduction in
the market for restaurant sales), but only diverted to
home consumption,

The reason for this rule seems plain enough,
The power of Congress to regulate the flow of goods in
commerce would be severely hampered by a rule that Con-
gress must show that obstruction at any given place
would not be compensated for by increased flow scme~
place else, or that obstruction of one product would not
be offset by increased flow of another similar and
competing product., Congress has the power to remcve
thiel ‘sioiupicels " of labsitruction to the free fillow fof ‘scieods.,
and it may do so without considering whether a com-
pensating effect may occur, This is really a social
and pelitical and therefore legislative, nat a legail,
question,

A good example is found in In the Matter gi

Siticielll Coirb, , 8 BJI,Cs 1 ((1924) .. eHtied amd ‘disiculsisied Jait

length in our brief (pp. 40-42), There Congress~~
through the Federal Trade Commission—-~acted to
stimulate the flow of steel and steel products from the
South and West, to the disadvantage of the East, even
though the aggregate quantity of steel moving inter-
state probably remained largely unaffected by the price
discrimination which the Commission ordered removed.

A regulation of commerce which diverts the flow of
goods from one place to another, because Congress
believes that such a diversion is desirable, is never-

theless a regulation of interstate commerce regardless



of the effect of the regulation on the quantity of
goods moving interstate, The Commerce Clause of the
Constitution says nothing about the power of Congress

being limited to the gquantity of goods flowing from

state to state,



In sum, as long as there is an obstruction to
the free movement of food in commerce-~as there clearly
is, resulting from a widespread refusal to serve Negroes
in restaurants--Congress may act to remove the obstruc-
tion where it finds it regardless of the net result on
the quantity of goods moving interstate.

2, ZEven if this were not so--which we be-
lieve it clearly is--it would not follow that this
Court could find that prohibiting segregation and dis-
crimination would not have a substantial impact upon
interstate commerce., In order to find that it would
not have such an impact, the Court would have to
determine beyond any rational doubt that the same kind
and quantity of food and goods sold by restaurants is
purchased by Negroes for home consumption. Manifestly,
this is not the case. Not only is it apparent that
restaurants sell many different kinds of foocd products
that people do not ordinarily--or as often--eat at
home, but restaurants also sell and buy additional
products which are not used in homes in the same quan-
tity, if at all, such as glassware, silver and table
ware, many specialized foods and liquors, and the like.
Moreover, restaurants commonly order their food and
goods from special restaurant suppliers in other states
and within the same state, businesses which specialize
in catering to the restaurant trade and not to the
retail grocery and food trade. Racially restrictive
practices in restaurants have an immediate impact upon
such interstate businesses which is not compensated for

by purchases of food for home consumpticn, For this



reason alone it is impossible to say that Congress was
not justified in concluding that the racial practices
of restaurants do have a substantial impact upon inter-
state businesses,

3. In any event the "home consumption" ob-
jection could, at best, affect only one of the four
principles pursuant to which Congress has the power to
ban discrimination in restaurants.

a. The objectién certainly has ne impact
upon the power to remove burdens on interstate travelers.
Sleiel ouE ipiriinicipaili brilelf L upipil | 3217,

b, The abjeetion cun have ne effect upon
the power of Congress to promote the flow of goods in
interstate channels by removing the causes of disputes
which obstruct that flow; such as the picketing, boy-
cotting, and counterboycotting which has prevailed in
many parts of the country in recent years (see our
principal brief, pp. 32-35). These disputes over resta-
rant segregation affect not only restaurant sales but
every imaginable variety of retail and wholesaie sales.
It seems obvious that such disputes cannot be thought
merely to divert sales from stores in one town to
siteres! in anether , withouit 2 inet reduction in ‘total
sales and hence total interstate purchases. See the
testimony of Undersecretary Roosevelt, discussed in the

2/
br el ait ipp. 32=34.

2/ Secretary Roosevelt quoted one store executive as
follows (Hearings, Senate Commerce Committee, on S, 1732,
Pagt 2, pL o

(Cont, on felleowing page.)



It is exactly this kind of situation which
prompted Congress to enact the National Labor Relations
Aet im 1930, and it is Bechuse of the effect of strikes,
boycotts, picketing, and the like upon interstate move=-
ment of goods that the Supreme Court sustained that

statute. Labor Beard v. Jones & Laughlin Steel Corp.,

301 w.S. 1 (¢1937), and cases discussed in the prinmcipal
brief, pp. 23-35. That Congress had these precedents in
mind when it enacted the instant statute is evident from
the separate Report of Congressman McCulloch, principal
House Republican spokesman for the Civil Rights bill,

who said:

2/ (Cont. from precedimg page.)

Thie efifecit nis noit gloiing &eo be confined to
thie retail stomels . Lt wilil kol Stihiel anilis:
the office supply concerns, the insurance
firms, the real estaite interests, and all
thle Jeesit,

And thie Reéport of the SenatielCommnerce Commnitttee eniS. L7382
quotes the Mayor of Salisbury, Maryland, as testifying
(Report, p. 1o

I am engaged in the wholesale plumbing,
heating, and supply business in Salisbury,
a family-owned business, We have a branch
store--we have se¢ven of them, and one is
in Cambridge. Our own particular business
is there, we sell to the plmbing and heat-
ing ‘conttactiors. W dio not selil Ho the
retail public. Our business there has
dropped very substantially, as nuch as 80
percent off from when it was on its peak,
as far as the demonstration,

A national chain shoe store manager in Cambridge had

said that after "the freedom riders came into town" his
business "dropped and within the next 3 months he was
down to less than 40 percent of his quota. He had gone
from 165 down to 40 percent on a yearly quota." (Report,
Pl 898

(Cont. on following page.)



Taking the NLRA, for example, there de-
veloped a general revulsion against the
violence and turmoil that resulted from
labor unrest. A continuation could have
caused havoc to our political and social
structure, At the same time, however,
labor unrest was, through work stoppages
and slowdowns, producing a recognized
impediment to interstatc commerce--and
thereby the national economy. In the
case of NLRB v, Jones and Laughlin

Steel Corporation, 301 U.S. 1 (1936) [sicl,
the NLRA was uphcld and the Government
was given sanction to take jurisdiction
over intrastate businesses which had an
effect, even if indifect, upem inTePItate
commerce, Report, p. 1l4.

The effect of segregation and discrimination
in restaurants--which has notoriously been the major
cause of social unrest in large areas of the South--
upon other kinds of business, with respect to which it
cannot possibly be said that the flow of goods in com=-
merce is merely diverted elsewhecre--is alone a sufficiant
basis for Congress to prohibit such practices in

restaurants.

2/ (Cont. from preceding page.)
The Mayor of Salisbury also said:

Definitely the demonstrations have a
real effect. Certainly when demonstrations
are at their peak, you are not going to take
your family, normally speaking, down on the
street to see what is going on. You are
going to leave your children home, You
want your wife to stay home, If you have to
go some place, buy something, or do something,
you do only the necessities. And if you can
you avoid the areca that is troubled, you
are going to avoid it, It very definitely
has an effect.



¢c. Finally, the diversion argument has
no bearing upon the disruption of normal patterns of
industrial plant location, convention site selection,
and the like, resulting from disputes over restaurant
segregation and discrimination, Whether or not food
not eaten in restaurants is eaten at home, the failure
of industries to locate or expand in the South, of con-
ventions to convene there, of skilled personnel to
desire to move there, which result in large part from
disputes over restaurant practices, is widespread and

without any compensating effect,

Respectfully submitted,

BURKE MARSHALL

Assistant Attorney General

CHARLES L. GOODSON,
United States Attorney
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