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ix 
 

COUNTER-STATEMENT OF QUESTION PRESENTED 

1. Did the Circuit Court correctly conclude that a final declaratory judgment on the merits in 

a prior state court proceeding had preclusive effect in a subsequent state court proceeding 

involving the same issue and same state defendants? 

Appellees’ answer: Yes 

Appellants’ answer: No 

Trial Court’s answer: Yes 

2. Did the Elliott-Larsen Civil Rights Act’s definition of “public service” include prisons 

prior to the 2000 amendment? 

Appellees’ answer: Yes 

Appellants’ answer: No 

Trial Court’s answer: Yes 

3. Did the Circuit Court correctly conclude that the 2000 amendment to the Elliott-Larsen 

Civil Rights Act is an unconstitutional violation of equal protection under the Michigan and 

United States Constitutions? 

Appellees’ answer: Yes 

Appellants’ answer: No 

Trial Court’s answer: Yes 

4. Did Plaintiffs properly plead each element required to establish a claim for a sexually 

hostile prison under ELCRA including that allegations that Defendants had actual and/or 

constructive notice of the sexually hostile environment?  

Appellees’ answer Yes 

Appellants’ answer No 

Trial Court did not reach this question 
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STATEMENT OF JURISDICTION 

Plaintiffs-Appellees do not contest this Court’s jurisdiction pursuant to MCR 

7.205(A)(1). 
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INTRODUCTION 

Michigan is in the small minority of states that incarcerates its youth in adult prisons.1  

The rationale for not placing children under the age of 18 into adult prisons is well documented.  

Youth in adult facilities are over eight times as likely as adults to have a substantiated incident of 

sexual violence and twice as likely to be harmed by custodial staff.2  The 2003 Prison Rape 

Elimination Act (PREA) and the 2012 federal standards, promulgated thereunder, address the 

increased risk to youth under 18 in adult prisons by requiring sight and sound separation from 

adult prisoners in states that continued to house youth in adult prisons.  28 CFR 115, 115.14 

(2012) (“A youthful inmate shall not be placed in a housing unit in which the youthful inmate 

will have sight, sound, or physical contact with any adult inmate through use of a shared 

dayroom or other common space, shower area, or sleeping quarters” and “outside of housing 

units,” states shall “maintain sight and sound separation between youthful inmates and adult 

inmates.”)3   

Michigan’s failure to properly separate youths from adults in prison and provide care, 

treatment and supervision consistent with their age and the resultant harm is the subject of this 

class action filed on December 9, 2013.  (See Complaint, Ex. 1)  Plaintiffs’ complaint, filed on 

behalf of youth imprisoned in adult prisons who have been subjected to a sexually hostile 

                                                      
1 While the majority of states allow for children to be charged and/or sentenced as adults, they 
are not transferred to adult prisons until they reach a minimum age of 18.  Michigan is the rare 
state that places children as young as 13, directly in adult prisons.  Consequently, it has one of 
the highest youth populations in adult prisons in the nation.   
2 U.S. Dept. of Justice, Bureau of Justice Statistics, Sexual Violence Reported by Correctional 
Authorities, 2006-2007, available at http://www.bjs.gov/content/pub/pdf/svrca06.pdf; Prison 
Rape Elimination Act, Federal Bi-Partisan Commission Report (2009) available at 
http://cybercemetery.unt.edu/archive/nprec/20090820154841/http://nprec.us/publication/report/; 
77 Fed Reg 37, 106, 37, 108 (June 20, 2012); available at http://www.gpo.gov/fdsys/pkg/FR-
2012-06-20/pdf/2012-12427.pdf.  
3 Additional regulations address and restrict the use of solitary confinement for youths, staff 
abuse and education requirements.  
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environment and discriminatory treatment, alleges violations of the Elliott-Larsen Civil Rights 

Act (ELCRA), MCL 37.2101 et seq.  (See Ex. 1, ¶¶ 134-160).   

Defendants moved to dismiss Plaintiffs’ complaint, relying upon a 2000 amendment to 

the ELCRA, eliminating prisoners from ELCRA protection by modifying the definition of a 

“public service” to exclude “actions and decisions regarding an individual serving a sentence of 

imprisonment.”  MCL 37.2301(b).4  This amendment was struck down as unconstitutional by a 

federal court in 2007.  (Mason v Granholm, 2007 WL 201008 (ED Mich 2007), Ex. 2)  As a 

result of its adherence to this decision as well as its own independent finding that the amendment 

violated Plaintiffs’ equal protection rights, the Circuit Court denied Defendants’ Motion to 

Dismiss Plaintiffs’ Complaint and denied Defendants’ Motion to Stay All Proceedings Pending 

Leave to Appeal.   This court also denied Defendants’ application for leave to appeal on June 17, 

2014. (COA No 321013, Order 6/17/2014).  Defendants filed an application for leave to appeal 

the decision with the Michigan Supreme Court and, again, sought as stay of all proceedings.  The 

Supreme Court remanded the issue to this court for a decision but denied the Defendants’ request 

to stay proceedings. (S. Ct. Nos, 149592 & 149593, Order 10/22/2104) Defendants again 

unsuccessfully sought a stay of all proceedings on remand.  (COA 321013 & 321756, Order 

Denying Stay, 11/18/14).   

 The invalidation of the 2000 amendment to ELCRA follows from a simple principle 

contained in the language of the equal protection clauses of the Fourteenth Amendment of the 

United States Constitution and Michigan’s Constitution, Art. I § 2:  No state may carve a single 

class of citizens entirely out of a basic remedy for unconstitutional discrimination.  Art. XIV §1; 

                                                      
4 Although only raised in its application to this Court in a footnote, Defendants now also argue 
that the pre-amendment ELCRA did not protect prisoners from discrimination by the State.     
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Art. I § 2.5  At a minimum, such equal protection requires that state laws protect all citizens 

equally from state officials’ unconstitutional discrimination based on race, gender, or other 

grounds recognized as invidious by well-established precedent.   

This constitutional mandate does not limit the state’s substantial discretion to tailor its 

judicial remedies for the peculiar circumstances of incarcerated citizens.  See, e.g., Hadix v 

Johnson, 230 F 3d 840, 845-46 (6th Cir 2000) (upholding Prison Litigation Reform Act’s caps 

on attorneys’ fees as a means for discouraging prisoners from filing “marginal or trivial lawsuits” 

on theory that prisoners have excessive incentives to litigate). However, there is a limit to the 

state government’s exercise of discretion at which point it becomes violative of the constitutional 

guarantees of equal protection.  If state law provides a general remedy for official misconduct 

which state law itself declares to be the basic method for implementing its own state 

constitution’s principles of equal protection, then no single class of citizens can be excluded 

from such basic protections.  Exclusion of any class of persons from such basic remedies 

constitutes a form of outlawry inconsistent with the plain text of the Equal Protection Clause. 

Romer v Evans 517 US 620 (1996).  

The ELCRA Amendment, eliminating protection for all prisoners, constitutes precisely 

such a rare and, indeed, unprecedented form of unconstitutional outlawry.  The ELCRA 

Amendment deprives incarcerated citizens alone of what the Michigan courts have themselves 

declared to be a basic remedy for unconstitutional discrimination required by the Michigan 

Constitution.  Both the federal court which declared the amendment to be unconstitutional in 

2007 and the trial court correctly recognized this deprivation in ruling that the amendment to 

                                                      
5The Equal Protection Clauses of Michigan’s Constitution and the United States Constitution are 
coextensive, with a unitary analysis.  Crego v Coleman, 463 Mich 248, 258; 615 NW2d 218 
(2000) (our “equal protection provision is coextensive with the Equal Protection Clause of the 
Federal Constitution.”)    
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ELCRA violated the Equal Protection clause. In addition to finding the federal court decision 

preclusive on this issue, the trial court also independently recognized that to exclude an entire 

class of individuals from the protection of the state’s civil rights laws was to deny plaintiffs equal 

protection of the laws at the most basic level.   

Defendants propound several arguments in seeking reversal of the trial court’s decision.  

None withstands scrutiny.  First Defendants challenge the trial court’s reliance on the federal 

district court’s decision in Mason, declaring the amendment to ELCRA to be unconstitutional.  

The federal court found the 2000 amendment to ELCRA to be unconstitutional, on its face, in a 

final decision on the merits in 2007.  This unenforceability of a state statute that a federal court 

has ruled upon is a basic tenet of federalism and neither Defendants nor the courts are free to 

simply disregard this ruling.  Nor are Defendants free to re-litigate this issue anew in a different 

forum. The court applied the applicable federal law which holds that a prior federal judgment in 

a case involving Defendants and the same issue, i.e. whether the amendment to ELCRA is an 

unconstitutional violation of the equal protection rights of prisoners,  is binding on the same 

Defendants and related parties in a subsequent case.  Since the Defendants had a full and fair 

opportunity to litigate in the federal case and did litigate the issue to a final judgment on the 

merits, Defendants are estopped from re-litigating the same issue in State Court.  

Defendants also argue that prisoners are not entitled to protection from discrimination 

under Elliott-Larsen because they are not members of the “public.” For this argument, 

Defendants erroneously rely on statutes from other states which contain different language and 

do not constitute their state’s mechanism for enforcing constitutional provisions against 

discrimination as well as Michigan cases interpreting the public building exception in tort law. 

These provisions provide no relevant guidance in interpreting ELCRA or determining whether 
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5 
 

the exclusion of prisoners from ELCRA coverage violates the Equal Protection clause of the 

Michigan and United States constitution.  

As their last argument, Defendants argue that the Plaintiffs’ complaint fails to state a 

claim because Defendants cannot be held liable for the criminal conduct of prisoners and staff 

under a respondent superior liability theory.  However, the principles stated by Defendants are 

not applicable here as Plaintiffs have alleged direct not vicarious liability against Defendants for 

the creation of and refusal to remedy a sexually hostile environment despite notice of that 

environment.  That claim is actionable and was properly pled.  Thus, Defendants have not 

identified a single error in the court’s order denying summary disposition. Therefore, the 

decision should be affirmed by this court.  
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STATEMENT OF FACTS AND PROCEEDINGS 

The Plaintiffs’ class representatives are seven youthful prisoners who were incarcerated 

in Michigan‘s adult prisons while under the age of 18 and subjected to sexual and physical abuse 

by adult prisoners and custodial staff. Plaintiffs Does 1 -7,6  filed this class action7 on December 

9, 2013, in Washtenaw County Circuit Court,  on behalf of themselves and all children confined 

in prisons operated by Defendant Department of Corrections who have or will be subjected to 

sexual and physical abuse, sexual harassment and degrading treatment from adult prisoners and 

staff. Plaintiffs have alleged that Defendants Snyder and MDOC officials violated their civil 

rights under the Elliott-Larsen Civil Rights Act, MCL 37.2101 et seq. (ELCRA) by failing to 

provide adequate protection and proper treatment for this vulnerable group of youth.  (See Ex. 1, 

Complaint)   

Defendants filed a Notice to Transfer the case to the Court of Claims, on February 7, 

2014. However, the Court of Claims transferred the case back to the Circuit Court holding that 

“it was wholly unnecessary, and ultimately inappropriate [for Defendants] to have transferred 

this matter from Washtenaw Circuit Court to the Court of Claims in the first instance.”  (Court of 

Claims Opinion and Order, 2/7/14, p 3, Ex. 3). 

On March 25, 2014, Defendants filed a motion for summary disposition8, arguing that the 

2000 amendment to ELCRA barred Plaintiffs’ claims and alternatively that if that amendment 

was unconstitutional, the pre-amendment ELCRA did not provide a basis for Plaintiffs’ claims. 

                                                      
6 The Court granted, without opposition from Defendants, the right to proceed anonymously in 
light of their minor status, the nature of the claims of sexual abuse by adult prisoners and 
custodial staff, and their vulnerability due to their current custodial status under Defendants’ 
control. 
7 The Plaintiffs’ motion for class certification was granted on October 29, 2014. Defendants’ 
application for leave to appeal that order was denied on January 16, 2015.  COA No. 324602.  
8 The Defendants have filed a series of motions for summary disposition in this case. This motion  
was the fourth failed attempt by Defendants to have the case dismissed.  
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In response to Defendants’ alternative argument, that ELCRA, pre-amendment, was not intended 

to protect prisoners, the trial court recognized that this Court has already decided that the pre-

amendment ELCRA was intended to and did protect prisoners from discriminatory treatment and 

that correctional facilities were places of public service under MCL 37.2301.  Doe v Dept of 

Corrections, 240 Mich App 199; 611 NW2d 1 (1999) lv den 467 Mich 857; 649 NW2d 82 

(2002); Neal v Dept of Corrections, 232 Mich App 730, 737-8; 699 NW2d 206 (1998) lv den 467 

Mich 877; 649 NW2d 82 (2002) (“under the plain language of subsection 301(b) the MDOC 

clearly falls within the broad statutory definition of a “public service”).  

The trial court also recognized that the constitutionality of the 2000 ELCRA amendment 

had already been addressed and declared to be an unconstitutional violation of prisoners’ rights 

to equal protection in a case fully litigated by Defendants to a final ruling on the merits.  Mason v 

Granholm, 2007 WL 201008 (ED Mich 2007).  In that case, the federal court held that the 

amendment to ELCRA unconstitutionally discriminated  against prisoners by depriving them of 

Michigan’s basic remedies for official discrimination available to every other citizen. The Court 

concluded that “there is no rational basis for denying all prisoners (including those who have 

been released) – and no one else- the ability to seek redress for illegal discrimination that 

occurred in prison.”  Mason, supra at p. 4.  The trial court held the federal court’s ruling to be 

both preclusive and persuasive.  Finally, Defendants argued that Plaintiffs had failed to state a 

claim under the ELCRA, by attacking Plaintiffs’ factual allegations in the context of a C (8) 

motion.  The trial court properly denied Defendants’ Motion to Dismiss in its entirety.   

Defendants filed an application for leave to appeal the trial court decision and sought a 

stay of proceedings in the Court of Appeals. On June 17, 2014, this Court denied the stay and the 

application for leave to appeal “for failure to persuade the Court of the need for immediate 

appellate review.” (Court of Appeals order, 321013). The Defendants then filed an application 
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for leave to appeal this court’s denial of leave and denial of a stay to the Supreme Court. In lieu 

of granting the application, the Supreme Court remanded the issue to this court for decision but 

refused to grant Defendants’ request for a stay of proceedings pending a decision on these 

appeals. 9   

Upon remand, Defendants again sought a stay of proceedings from this Court, which was 

denied on November 18, 2014.  Id.  Defendants’ motion to expedite these appeals and shorten 

the briefing schedule was also denied on November 18, 2014.  (COA Nos. 321013 & 321756, 

Order, 11/18/14)  Defendants submitted their brief on appeal on December 17, 2014, to which 

Plaintiffs now respond.   

  

                                                      
9 In addition to this issue, the Supreme Court also remanded for decision the trial court’s decision 
denying the Defendants’ motion to dismiss for Plaintiffs’ failure to comply with the provisions 
for claims of indigency. The Court consolidated the two appeals. Consistent with Defendants’ 
briefing, Plaintiffs will also respond to these issues in two separate briefs. 
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STANDARD OF REVIEW 

This Court reviews de novo an order denying summary disposition.  Corley v Detroit 

Board of Education, 470 Mich 274, 277; 681 NW2d 342 (2004).  Defendants brought their 

motion to dismiss the ELCRA claim pursuant to MCR 2.116 (C)(8).  A motion under 

2.116(C)(8) tests the legal sufficiency of the complaint by examining the pleadings alone.  All 

well pled allegations and reasonable conclusions must be accepted as true.  Only when a 

plaintiff’s claim on the pleadings is so clearly unenforceable as a matter of law that no factual 

development can possibly justify a right to recovery is summary disposition appropriate.  Id. 
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ARGUMENT 
 

I. THE PRIOR FEDERAL COURT PROCEEDING HAS PRECLUSIVE 
EFFECT IN A SUBSEQUENT STATE PROCEEDING INVOLVING THE 
SAME ISSUE AND STATE DEFENDANTS. 
 

The Circuit Court properly ruled that the federal district court’s decision in Mason v 

Granholm, holding that the ELCRA amendment at issue in this case violated the Equal 

Protection Clause, is preclusive, both because the ruling is binding and Defendants are 

collaterally estopped from litigating this same issue a second time in this case.  Mason v 

Granholm, 2007 WL 201008 (ED Mich 2007).  Such preclusion is required because this Court 

has long held that:  1) a federal court’s determination of facial unconstitutionality of a state 

statute which is a final ruling on the issue is binding on the state; and 2) when a final judgment 

from a federal court on a federal claim exists, federal collateral estoppel law applies to determine 

whether the federal court judgment is preclusive.   

A. Mason v. Granholm already decided the legal issue that is the subject 
of this litigation. 

 
Mason, supra, involved a proposed class of adult and minor female prisoners alleging 

custodial sexual abuse in Michigan’s prisons.  Plaintiffs sued the Governor and the Director of 

the Michigan Department of Corrections (MDOC) for declaratory relief, injunctive relief, and 

damages.  In 2006, Plaintiffs moved for summary judgment on their claim that the 2000 

amendment to ELCRA was an unconstitutional infringement on Plaintiffs’ rights to equal 

protection under the law.  The Mason court thus considered the same issue raised by the same 

Defendants here, i.e. the constitutionality of the 2000 amendment to ELCRA which excludes 

prisoners from protection from discrimination under the Act.  The Mason court recognized that 

far from being an ordinary piece of legislation, the ELCRA was the constitutionally required 

remedy for violations of the state constitution:   
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The ELCRA is Michigan's exclusive statutory mechanism for enforcing the 
Michigan Constitution's guarantee of equal protection of the laws: 

 
No person shall be denied the equal protection of the laws; nor shall 
any person be denied enjoyment of his civil or political rights or be 
discriminated against in the exercise thereof because of religion, 
race, color or national origin. The legislature shall implement this 
section by appropriate legislation. 
 

Mich. Const. of 1963, art. I, § 2. By its terms, this constitutional provision 
requires the Michigan legislature to provide legislation that will redress 
discrimination. The ELCRA is that legislation. 
 
Mason v Granholm, at *2.   
The Mason court analyzed Defendants’ defense of the amendment and held that the 

ELCRA amendment was too broad to be rationally related to any of Defendants’ purported 

legitimate state interests.  Contrasting the ELCRA amendment to sections of the Prison 

Litigation Reform Act (PLRA), the court held: 

In contrast to the PLRA provisions upheld in Hampton and other 
cases, the ELCRA amendment paints with a much broader brush. 
Rather than placing some limits on prisoner litigation and deterring 
frivolous suits, the ELCRA amendment completely precludes 
prisoners from challenging the conditions of their confinement or 
the discriminatory practices of the MDOC under the ELCRA, 
while they are incarcerated or after their release, and whether their 
claims  are meritorious or not.  The amendment does not, like the 
PLRA amendments, essentially place prisoners in the same 
position with respect to filing suit as other citizens. Rather, the 
amendment forecloses the vindication of prisoners' equal 
protection rights under Michigan law.  

Id. at *4.  

Concluding that the ELCRA amendment essentially permits the state to discriminate 

against prisoners without fear of accountability under Michigan’s civil rights laws the Mason 

court held the amendment violated prisoners’ equal protection rights.  Id. 

  The State Defendants sought an interlocutory appeal and stay of the decision, which was 

denied by the Sixth Circuit.  Defendants, in their pleadings filed in the Sixth Circuit, 

acknowledged the preclusive effect of the Mason court’s ruling that the ELCRA Amendment 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
/2

1/
20

15
 3

:1
8:

04
 P

M



12 
 

was unconstitutional, stating:  “[a]n untold number of prison officials will now be open to being 

sued in future lawsuits.  The District Court’s decision has removed a valid defense that prison 

officials had to lawsuits under the ELCRA.”  (Ex. 4: Mason v Granholm, Sixth Circuit No. 07-

114; Dfs.’ Motion to Stay Proceedings Pending Appeal; 3/19/07)10 ; (See Pls.’ Rsp. To Ds.’ 

Motion for Summary Disposition, p. 19-23; Ds.’ Reply Brf., p. 6-9; and see Summary 

Disposition Hearing TR. p. 17-20).  Defendants thus previously acknowledged, in pleadings in 

the federal case, that the Court’s ruling would bind the state in subsequent actions.   

The remaining claims in the Mason case were settled in 2009 with the parties carving out 

this ruling from the settlement, stipulating to a final declaratory judgment allowing Defendants 

the right to appeal this one issue.  Defendants ultimately did not appeal, rendering the ruling a 

final judgment on the merits.  (Ex. 5: Mason, et al v Granholm, et al, No. 05-73943, Dkt. 432 

9/28/2009). 

B. The statutory amendment to the ELCRA, having been declared 
unconstitutional on its face, is void, and cannot be used as a basis for 
dismissing plaintiff’s claims.   
 

The federal court found the amendment to the ELCRA to be unconstitutional on its face. 

It is a well settled and longstanding principle of constitutional jurisprudence that a statute that 

has been declared unconstitutional on its face is void. See Norton v Shelby Cnty, 118 US 425, 

442 (1886) (overruled on other grounds).  Thus, it is simply unenforceable in any case and not 

merely void in the case in which its constitutionality was initially challenged.    

                                                      
10 The Sixth Circuit denied Defendants’ appeal and motion to stay the non-final interlocutory 
ruling, stating that, in the then procedural posture of the case, Defendants were no different from 
other litigants who lost a partial summary judgment motion and were thus enjoined from 
presenting an issue to a jury.  Defendants’ attempt to convert this language into an order or 
statement regarding the non-preclusive effect of the subsequent final judgment is without 
support. 
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The unenforceability of a statute that a federal court has ruled is unconstitutional on its 

face was recently addressed in Dascola v City of Ann Arbor, 2014 WL 2095362 (ED Mich May 

20, 2014), which held that:   

If a law is unconstitutional it is a void and of no effect, and it 
cannot alter an otherwise valid obligation to a citizen . . . [it] 
imposes no duties, confers no rights . . . and justifies no acts 
performed under it . . . Once a statute is determined to be 
unconstitutional, no private citizen or division of the state may take 
any further action pursuant to its provision.   

Dascola, at *5-6(quotations omitted).   

  As a matter of law, an unconstitutional statute is considered “void ab initio.”  Stanton v 

Lloyd Hammond Produce Farms, 400 Mich 135, 144; 253 NW2d 114 (1977) (“[a]n 

unconstitutional statute, though having the form and name of law, is in reality no law, but is 

wholly void, and ineffective for any purpose . . . as inoperative as if it had never been passed”);  

Adsit v Secretary of State, 84 Mich 420, 429; 48 NW2d 31 (1891) (“[A]n unconstitutional law is 

no law, and in no case can it be made a justification in law for any action or non-action.  Nor can 

any person or persons be deprived of any rights or privileges because such a law has been 

apparently legally enacted and appears in the body of our laws.”)  For this reason, it cannot be 

enforced against Plaintiffs.   

Defendants appear to argue that, because the Mason case involved a declaratory 

judgment, the law should be applied differently. As the Dascola court ruled, in rejecting a similar 

attempt to exempt a declaratory judgment ruling from the well-settled law that an 

unconstitutional statute may not be enforced, “The [cases declaring the statute unconstitutional] 

however, give no indication whatsoever that the district court considered the Declaratory 

Judgment Act in determining the charter provision at issue were unconstitutional and void.”  

Dascola at *7.   
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The Mason court considered Plaintiffs’ motion for summary judgment and ruled upon 

Plaintiffs’ equal protection claim.  The Declaratory Judgment Act has no bearing in this matter.  

Further, the Dascola court rejected Defendants’ argument that a declaratory judgment ruling 

should be treated differently, stating:   

Defendants are essentially arguing that any federal court ruling on 
constitutionality is confined only to the Plaintiff(s) in that case.  
This would mean that every single person affected by an 
unconstitutional law would have to challenge that law in federal 
court before a state or municipality would be compelled to stop 
enforcing that law against that individual.  Such an “individual 
challenge” requirement is completely inappropriate to the basic 
principles of the federal judicial system:  “[i]t is emphatically the 
promise and duty of the judicial department to say what the law 
is.”  Marbury v Madison, 1 Cranch 137, 5 US 137, 177, 2 L Ed 
(1803).  Defendants’ argument seeks to destroy this pillar of the 
legal system by confining this duty in constitutional cases to only 
those Plaintiffs bringing suit while allowing municipalities to say 
“what the law is.” 

Dascola at *7.   

Moreover, the cases relied on by Defendants do not support their proposition.  

Defendants cite Tesmer v Granholm, 333 F 3d 683 (6th Cir 2003), for the proposition that a 

declaratory judgment is effective only as to the plaintiffs who obtain it and that the state is 

otherwise not bound by it.  The Tesmer court, however, did not address the question of whether 

the state was precluded by an earlier federal judgment issued against the state itself but rather an 

entirely distinct question of whether an injunction issued against particular judicial officers could 

be broadened to enjoin “non-party judicial officers.” Based on the principles that “injunctive 

relief should be no broader than necessary to remedy the harm at issue”  and that “enjoining a 

judge is a serious matter,” Tesmer held that a declaratory judgment against specific judicial 

officers could not be the basis for an injunction against a state judge who was not a party to the 

original lawsuit. Tesmer, supra at 702.  This case, by contrast, involves preclusion of a non-

judicial entity, the State of Michigan, that was a party to the earlier litigation on which the 
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preclusion was based.  See also Caspar v Snyder 2015 US Dist LEXIS 4644, *66-7 (ED Mich 

2015) in which Judge Goldsmith similarly rejected the Defendants’ reliance on Tesmer because 

as here the order recognizing same-sex marriages performed prior to the issuance of the stay 

would only operate against the party defendants and those who act with concert with them. 

Moreover, Tesmer unlike Mason, did not involve a ruling that a statute was facially 

unconstitutional.  Rather, Tesmer held that a statute was unconstitutional as applied to the 

particular parties before the court based on specific facts and circumstances.  Tesmer, supra, 333 

F 3d at 701 (“As applied, the statute violates the due process provision of the Fourteenth 

Amendment to the United States Constitution, and is thus unconstitutional.”)  Lastly, the ruling 

never became a final ruling on the merits.  Kowalski v Tesmer, 543 US 125 (2004) (rev’d on 

other grounds).   

Similarly, in Steffel v Thomas, 415 US 452 (1974), the Supreme Court did not hold that 

declaratory judgments are only persuasive and not preclusive authority. To the contrary, Steffel 

had nothing whatsoever to do with the preclusive effect of prior federal judgments. Instead 

Steffel held that, absent a pending state criminal prosecution enforcing a state law in state court, 

federal courts were not barred from issuing a declaration that such a state law was 

unconstitutional by the principles of abstention announced in Younger v Harris 401 US 37 

(1971) and Samuels v Mckell 401 US 66 (1971).  

In the course of explaining why a federal court’s declaratory judgment that a state statute 

was unconstitutional in whole or in part did not violate any principles of comity or federalism 

when no state criminal prosecution was pending in state court, Steffel noted that declaratory 

judgments were less intrusive into state judicial processes than federal injunctions of ongoing 

state criminal prosecutions. Steffel, 415 US at 469-471. In particular, Steffel noted that “if a 

declaration of partial unconstitutionality is affirmed by this Court, the implication is…that if the 
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statute is narrowly construed by the state courts, it will not be incapable of constitutional 

applications” such that “the declaration does not necessarily bar prosecutions under the statute, 

as a broad injunction would,” because “it may well be open to a state prosecutor, after the federal 

court decision, to bring a prosecution under the statute if he reasonably believes that the 

defendant’s conduct is not constitutionally protected and that the state courts may give the statute 

a construction so as to yield a constitutionally valid conviction.” Id at 470 (emphasis added). 

These observations about the limits of a federal declaratory judgment’s holding of “partial 

unconstitutionality” have no relevance to a federal judgment declaring a state statute to be 

unconstitutional on its face, in toto.  As Steffel made perfectly plain, such a judgment would have 

“the force and effect of a final judgment.”  Id. at 471.11 

This case involves a final declaratory ruling on the constitutionality of a state statute 

issued against State Defendants, declaring that the state statute was facially unconstitutional and 

therefore has no constitutional applications that would not run afoul of the earlier judgment.  The 

State Defendants cannot simply ignore this ruling and attempt to enforce the unconstitutional 

statute to preclude Plaintiffs from redress for Defendants’ discriminatory and abusive actions. 

C. Federal preclusion law determines whether a federal judgment on a 
federal claim is preclusive in Michigan state courts. 
 

In their application to this Court, Defendants contend that the trial court’s ruling 

regarding the preclusive effect of the Mason decision was incorrect.  In fact, the trial court 

applied the correct law and reached the correct result with regard to the preclusive nature of the 

Mason decision.  As the trial court ruled, the federal court’s final declaratory judgment that the 

ELCRA amendment violated the Equal Protection Clause of the United States Constitution 

                                                      
11 Likewise, in Doran v Salem Inn, Inc., 422 US 922 (1975) the Supreme Court only addressed 
whether a court could issue an injunction or declaratory judgment once state criminal 
proceedings commenced.  The preclusive effect of a declaratory judgment was neither raised nor 
addressed by the Court.  
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constitutes binding (i.e., preclusive) authority on the Court due to collateral estoppel.12  This is 

because the preclusive effect of a federal court judgment in a subsequent Michigan state case is 

determined by applying federal preclusion doctrine.  See Pierson Sand & Gravel, Inc v Keeler 

Brass Co, 460 Mich 372, 380-81; 596 NW2d 153 (1999).    

Collateral estoppel, which is also called issue preclusion, is a doctrine which “imports a 

final determination from one case into a subsequent case requiring determination on that same 

issue.” People v. Wilson, 2014 Mich. Lexis 1081, *3 (June 18, 2014)13. In Pierson Sand, supra, 

the Michigan Supreme Court quoted and endorsed the following well accepted rule regarding re-

litigating in state court issues previously litigated in federal court: 

If a plaintiff has litigated a claim in federal court, the federal 
judgment precludes re-litigation of the same claim in state court 
based on issues that were or could have been raised in the federal 
action, including any theories of liability based on state law.  The 
state courts must apply federal claim-preclusion law in 
determining the preclusive effect of a prior federal judgment.  
 

                                                      
12 In asserting that the trial court erred by referring to the Mason decision as “binding” on the 
Court, the Defendants have intentionally misconstrued the trial court’s statement.  The Circuit 
Court used the term “binding” in the same manner that Defendants used binding – “Plaintiffs 
argue that the Mason decision is binding because the state courts must apply federal claim 
preclusion law.”  (Ds.’ Reply Brf., p. 6; see also Order Denying Defendants’ Motion for Stay, 
(“Defendants failed to demonstrate likelihood of success on appeal of this Court’s ruling on the 
preclusive effect of Mason v Granholm.”)).  It merely means that the federal judgment precludes 
a state action on the same issue.  Thus, the Defendants’ analysis of the binding effect of federal 
court decisions on state cases is wholly irrelevant. The issue here is whether collateral estoppel 
applies to a final judgment issued by a federal court against the same defendants precluding re-
litigation of the constitutionality of the 2000 amendment to ELCRA.   
13 The Defendants continue to misunderstand the difference between precedence and preclusion 
and thereby place reliance on irrelevant cases. For example, Defendants cite People v 
Vandenberg 2014 Mich App LEXIS 1854 (2014) and People v Coleman 2000 Mich App LEXIS 
1227 (2000) in support of their argument that the Mason case does not have preclusive effect 
here. In both cases, the courts acknowledged that prior court decisions had some precedential 
impact on the holding of the case. Neither case faced, considered or decided, as the court did 
here, the preclusive effect of a final judgment of a federal court declaring s state statute 
unconstitutional as a matter of first impression.  
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Pierson Sand, 460 Mich 372, 380-81 (quoting Moore, Federal Practice, § 131.21(3)(d), p 131-

50) (emphasis added); see also Taylor v Sturgell, 553 US 880, 891; 128 S Ct 2161, 2171 (2008) 

(there is no dispute that the preclusive effect of a federal court judgment is determined by federal 

common law); Hagen v Utah, 510 US 399, 409; 114 S Ct 958, 964 (1994)(preclusive effect of 

federal court judgment in state court is an issue of federal common law).   

Under federal common law, four requirements must be met in order to apply collateral 

estoppel:  

(1) the precise issue raised in the present case must have been raised and 
actually litigated in the prior proceeding; (2) determination of the issue 
must have been necessary to the outcome of the prior proceeding; (3) the 
prior proceeding must have resulted in a final judgment on the merits; and 
(4) the party against whom estoppel is sought must have had a full and fair 
opportunity to litigate the issue in the prior proceeding. 
 

Hamilton’s Bogarts Inc. v Michigan, 501 F 3d 644, 650 (6th Cir. 2007) (citing NAACP, Detroit 

Branch v. Detroit Police officers Ass’n (DPOA), 821 F.2d 328, 330 (6th Cir. 1987). Defendants 

clearly meet each element; thus, under federal claim preclusion law, Defendants are collaterally 

estopped from re-litigating this issue.   

To avoid this result, Defendants argue that Michigan preclusion law should apply to this 

case.  According to Defendants, Michigan preclusion law requires mutuality of parties in order 

for a prior ruling to constitute a binding decision in a subsequent case.  As Plaintiffs in the 

instant case are not the same as the Mason Plaintiffs, under Defendants’ hypothetical, Michigan 

collateral estoppel would not preclude the re-litigation of this same issue.  

 Defendants are incorrect for two reasons. First, it is settled law that this Court must apply 

federal common law in determining the preclusive effect of a prior federal judgment and 

application of federal law of preclusion requires the conclusion that Mason is binding.  Pierson 

Sand & Gravel, Inc v Keeler Brass Co, 460 Mich 372, 380-81; 596 NW2d 153 (1999) (federal 
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judgment precludes re-litigation of the same claim in state court based on issues that were or 

could have been raised in the federal action, including state law theories); Venture Global 

Engineering, LLC v Satyam Computer Services, Ltd, 730 F 3d 580 (6th Cir 2013) (federal 

preclusion law applies when the prior judgment issued from a federal court); Hamilton’s Bogarts 

Inc v Michigan, 501 F 3d 644, 651 (6th 2007) (preclusion applies to privies of the party in first 

suit, including employees who share interest in the litigation with employer); Parklane Hosiery 

Co, Inc. v Shore, 439 US 322, 331 (1979) (there is no reason to require mutuality of parties in a 

subsequent case against the party who fully litigated the issue in the prior case and lost).   

Under federal preclusion law, the application of offensive collateral estoppel (where a 

plaintiff seeks to bind a defendant to a prior judgment against that defendant) is limited only in 

cases where its application would be unfair to defendants who did not have a full opportunity to 

litigate in the prior case.  Parklane Hosiery Co, 439 US at 331 (“[I]n cases where a plaintiff 

could easily have joined in the earlier action or where . . . the application of offensive estoppel 

would be unfair to a defendant, a trial judge should not allow the use of offensive collateral 

estoppel.”).  There is no showing that it would be unfair to bind these Defendants to the federal 

court’s ruling.   

Defendants in Mason fully, fairly, and vigorously litigated the issue of the 

constitutionality of the amendment to the ELCRA in the prior federal case of Mason, which also 

involved a proposed class of prisoners.14  Plaintiffs in this case could not have joined with the 

plaintiffs in the Mason case, who initiated their litigation in 2005, when the Plaintiffs in this case 

                                                      
14 Defendants claim that collateral estoppel should not apply because the Mason defendants had 
no incentive to litigate that case. (Defendants’ Brief, p 34). To the contrary, the Mason case was 
vigorously litigated. Defendants took an interlocutory appeal after denial of a summary judgment 
motion and even preserved their right to appeal as part of the settlement. Defendants admitted to 
being highly incentivized to defend the Mason case because if Plaintiffs prevailed, the decision 
would “remove a valid defense” and allow an “untold number” of lawsuits against prison 
officials.  
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were between the ages of 6 and 8, and had no cause of action.  And the issue before the federal 

court was identical to the issue before this Court:  whether the ELCRA amendment is valid under 

the Equal Protection Clause of the United States Constitution which is interpreted as coextensive 

with Michigan’s Constitution.  

Second, even if state law applied to define the preclusive effect of a prior federal 

judgment, Michigan cases applying state law have recognized the unfairness of a strict mutuality 

requirement where a party had a prior full and fair opportunity to litigate the issue.  See 

Knoblauch v Kenyan, 163 Mich App 712, 719; 415 NW2d 286 (1987) (recognizing the federal 

abrogation of the mutuality requirement and stating “we too find little satisfaction in strict 

adherence to the mutuality requirement where . . . the plaintiff has had a full and fair opportunity 

to litigate the question in his prior case”); Monat v State Farm Ins Co, 469 Mich 679, 687-88; 

677 NW2d 843(2004) (recognizing “modern trend” of “exceptions to the mutuality 

requirement”); see also 1 Restatement Judgments, 2d, ch 3 § 29, p 291, (“A party who has had a 

full and fair opportunity to litigate an issue has been accorded the elements of due process. There 

is no good reason for refusing to treat the issue as settled so far as he is concerned other than that 

of making the burden of litigation risk and expense symmetrical between him and his 

adversaries.”)  The application of federal preclusion law, which does not require complete 

mutuality, is not unfair to Defendants.   

Defendants also argue that United States v Mendoza, 464 US 154 (1984), which carves 

out an exception15  to non-mutual offensive collateral estoppel for the United States Government, 

                                                      
15 The Defendants also claim that an exception to preclusion identified in Montana v United 
States 440 US 147 (1979) should be applied here. In Montana, the court suggested that an 
exception to preclusion might be applicable if the issue in the successive cases involved 
“unrelated subject matter.” That exception has no applicability here since the subject matter at 
issue is not simply related or similar but is actually identical. The legal issue in both cases was 
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should relieve these Defendants of the preclusive effect of the Mason ruling. Mendoza, however, 

applies uniquely to the United States government and has no relevance to the State of Michigan.  

The United States was excepted in Mendoza because it is a party in more than 36% of all cases in 

various federal district courts handled by separate offices across the country, and more than 30% 

of civil appeals.  Id. at 159-60.  The Supreme Court found dispositive that the United States 

Government litigates across the country and must consider conflicts between circuits that could 

not develop if the very first decision could be used to estop the government in all future 

litigation. 

  The State and its agencies are radically smaller and less complex than the federal 

government and thus enjoy a far greater capacity to monitor litigation against the state.  The 

policy concerns underlying Mendoza, therefore, have limited relevance to federal judgments 

against state governments.  In re Stevenson, 40 A3d 1212, 1222 n. 8 (PA 2012) (refusing to 

apply Mendoza to the State of Pennsylvania);  State v United Cook Inlet Drift Ass’n, 895 P 2d 

947 (Alaska 1995) (policy concerns raised in Mendoza not applicable to the states as the attorney 

general litigates in a single jurisdiction and has a smaller volume than the solicitor general);  

Benjamin v Coughlin, 905 F 2d 571(2nd Cir 1990).  There are not multiple courts of appeals in 

Michigan to develop issues of law.  The state does not have to litigate in different regions of the 

country where the law may be different.  Additionally, there are no cases in Michigan or this 

Circuit applying the Mendoza exception to Michigan or state agencies.16 

                                                                                                                                                                           
the constitutionality of the 2000 amendment to ELCRA which excluded prisoners from 
protection from discriminatory treatment.   
16 Cases relied on by the Defendants are also distinguishable.  For example, in Hercules Carriers 
Inc v Claimant Florida, 768 F 2d 1558 (11th Cir 1985) the court refused to apply collateral 
estoppel because the litigation involved two different and unrelated agencies of the state, the 
department of professional regulation and the department of transportation.  Here, the MDOC 
and the Governor are Defendants in both cases, so giving preclusive effect to the Mason decision 
is appropriate. 
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II. THE ELCRA AMENDMENT DEPRIVES PRISONERS OF EQUAL 
PROTECTION BY DEPRIVING ONLY PRISONERS OF STATUTORY 
REMEDIES THAT PROTECT ALL OTHER PERSONS IN  MICHIGAN 
FROM UNCONSTITUTIONAL DISCRIMINATION. 
 

In addition to finding that the judgment entered by the federal district court in Mason was 

preclusive, the trial court also conducted an independent analysis of the constitutionality of the 

ELCRA amendment.  Based on that analysis, the court concluded that the Amendment was 

unconstitutional as it deprives prisoners of equal protection of the law.  Defendants have not set 

forth any plausible justification for this Court to reverse that decision. 

A. The ELCRA Amendment unconstitutionally deprives Plaintiffs of 
Equal Protection from Discrimination by Prison Officials.   
 

ELCRA provides in relevant part that “the full and equal utilization of public 

accommodation, public service and education facilities without discrimination because of 

religion, race, color, national origin, age, sex, height, weight, familial status, or marital status as 

prohibited by this act, is recognized and declared to be a civil right.”  MCL 37.2102(1).    Prior to 

2000, state courts had construed this language to provide inmates of correctional facilities with a 

remedy for unconstitutional discrimination.   

On March 10, 2000, the Michigan legislature redefined “public service” to exclude “a 

state or county correctional facility with respect to actions and decisions regarding an individual 

serving a sentence of imprisonment.”  MCL 37.2302.  The Amendment barred claims under 

ELCRA to the extent that they challenge actions and decisions regarding current or former 

prisoners.  Prison staff, volunteers, independent contractors and visitors could still bring actions 

under ELCRA to challenge prison officials and decisions that discriminate against them on 

account of race, sex, age or disability.  The sole purpose of the ELCRA Amendment was to 

ensure that current and formerly incarcerated individuals would not enjoy the same protections 
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from state and prison staff abuse and discriminatory treatment under the ELCRA that any other 

person in the state enjoys.  

1. ELCRA provides the generally applicable and constitutionally 
required remedy for official discrimination that violates the Michigan 
Constitution. 

 
To understand the gravity of the burden imposed by the ELCRA Amendment, it is 

important to understand the central role that ELCRA plays in the vindication of state 

constitutional rights in Michigan.  Art. I, § 2 of the Michigan Constitution provides that: 

No person shall be denied the equal protection of the laws; nor 
shall any person be denied the enjoyment of his civil or political 
rights or be discriminated against in the exercise thereof because of 
religion, race, color or national origin.  The legislature shall 
implement this section by appropriate legislation. 
 

 The first clause forbids arbitrary discrimination generally.  The second clause prohibits 

specified types of discrimination which does not include age or gender discrimination.  The third 

clause requires the state legislature to provide remedies for both types of illegal discrimination.  

It is through the implementing legislation that the prohibition of age and gender discrimination is 

recognized.  Michigan Dept of Civil Rights v Michigan Department of Civil Service, 101 Mich 

App 295; 301 NW2d 12 (1981).  Thus, ELCRA is crucial for both its delineation of the 

prohibition against age discrimination and sexual harassment and for the provision of a remedy 

that is the sole basis for redress against the state for violation of the State Constitution.  See 

Lewis v Michigan, 464 Mich 781, 786-87; 629 NW2d 868 (2001).  

ELCRA’s importance as the critical remedy for state constitutional violations is 

underscored by the state court’s observation that Article I, §2 “not only authorizes but demands” 

legislation such as ELCRA to insure “suitable statutory remedies for persons claiming to have 

been the victims of discrimination.”  Marsh v Dept of Civil Service, 142 Mich App 557, 568; 370 

NW2d 613(1985).  See also Smith v Dept of Public Health, 428 Mich 549, 632; 410 NW2d 749 
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(1987) (per Brickley, C.J.) (“the Equal Protection Clause of the 1963 Constitution requires the 

Legislature to create the rights and remedies available under Const. 1963, Art. 1, § 2”) (emphasis 

added).   

ELCRA’s damages remedy is important not only because it is a critical part of 

Michigan’s constitutional system but also because many deprivations of equal protection can be 

effectively remedied only through damages.  When a prisoner has been raped, sexually abused 

by a prison guard or other prisoners due to a deliberate indifference to their safety, for instance, 

an injunction on future incidents can obviously not make the victim whole.  Likewise, it is a 

familiar point that damages are an important remedy for insuring the complete vindication of 

constitutional rights.  Butz v Economou, 438 US 478, 505-06 (1978) (denying absolute immunity 

to federal officials because such immunity from damages would “seriously erode the protection 

provided by basic constitutional guarantees” and noting that “an action for damages against the 

responsible official can be an important means of vindicating constitutional guarantees”).   

In sum, ELCRA provides the basic remedies for unconstitutional discrimination under 

Michigan law.  These remedies are basic not only because the Michigan Constitution itself 

regards them as the necessary implementation of Article I, §2, but also because they are often the 

only means by which basic constitutional rights can be vindicated.  

2. Because ELCRA’s Amendment unequally deprives inmates of basic 
protection against unconstitutional discrimination, it cannot be 
subject to deferential judicial review.   

 
The 2000 amendment to ELCRA stripped all and only prisoners of any of ELCRA’s 

remedies for unquestionably unconstitutional discrimination based on age, race, and gender.  The 

amendment excludes prisoners from protection against discrimination by the state in all aspects 

of provision of housing, treatment, punishment, education and rehabilitation services, food, 

education, access to family, medical treatment – indeed all aspects of life.   Moreover, there can 
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be no doubt that this sweeping and comprehensive elimination of remedies for unequal treatment 

was deliberately designed to target prisoners alone.  The clear intent of the amendment to 

exclude prisoners alone from ELCRA’s protection is stated in the enacting section of the 

amendment which provides:   

Enacting section 1.  This amendatory act is curative and intended 
to correct any misinterpretation of legislative intent in the court of 
appeals decision Neal v Department of Corrections, 232 Mich App 
730 (1998).  This legislation further expresses the original intent of 
the legislature that an individual serving a sentence of 
imprisonment in a state or county correctional facility is not within 
the purview of this act.   

MCL 37.2301 (emphasis added).  
 

By so unequally singling out prisoners alone for a draconian loss of remedies from 

unconstitutional state action, the ELCRA Amendment deprived prisoners of “equal protection of 

the laws in the most literal sense.”  Romer v Evans, 517 US 620, 634 (1996) (“A law declaring 

that in general it shall be more difficult for one group of citizens than for all others to seek aid 

from the government is itself a denial of equal protection of the laws in the most literal sense.”)   

As the U.S. Supreme Court held in Romer v. Evans, the identification of persons by single trait – 

"an individual serving a sentence of imprisonment" – and the denial of protection under the 

state’s most important remedies for unconstitutional official discrimination to all and only such 

persons "across the board" imposes a special injury on the targets of the denial that cannot be 

judged under the usual deferential standard of review for ordinary legislative classifications. 

  In fact, the ELCRA Amendment constitutes such a rare instance of a per se deprivation 

of equal protection of the laws, because it imposes "a broad and undifferentiated disability on a 

single named group," a type of enactment that Romer v. Evans held to be "an exceptional and ... 

invalid form of legislation."  Romer, 517 US at 632 (emphasis added).  Such state laws that fall 

within Romer’s “literal violations of equal protection principles” do not get the benefit of the 
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normal deference extended by the “rational basis” test and are subject to a heightened scrutiny.  

Equality Foundation v Cincinnati, 128 F 3d 289, 297 (6th Cir 1997).   

The ELCRA Amendment bears a striking resemblance to Amendment 2, the state 

constitutional amendment struck down in Romer v. Evans.  In holding that Amendment 2 was 

invalid, the Romer Court emphasized the “sheer breadth” of Amendment 2’s elimination of all 

protection from discrimination based on gay, lesbian, or bisexual orientation.   Such a “sweeping 

and comprehensive” elimination of protection from discrimination that others in Colorado could 

seek suggested that the amendment was “inexplicable by anything but animus toward the class 

that it affects; it lacks rational relationship to legitimate state interest."  Id.  In relying on the 

breadth of the measure to invalidate Amendment 2, Romer held that Amendment 2 "is at once 

too narrow and too broad.  It identifies persons by a single trait and then denies them protection 

across the board."  Romer, 517 US at 632 (emphasis added).  The Court maintained that this 

"disqualification of a class of persons from the right to seek specific protection from the law is 

unprecedented in our jurisprudence" and therefore held that the usual "rational basis test would 

not be used to evaluate the law.”   

The same description is applicable to the ELCRA amendments at issue here.  Indeed, the 

amendments are more sweeping than Amendment 2 in one critical respect.  Amendment 2 did 

not purport to deprive gay and lesbian persons of protection under anti-discrimination laws that 

barred discrimination based on race, gender, disability, or other characteristics aside from sexual 

orientation.  Instead, Amendment 2 barred all persons from taking advantage of only one narrow 

type of anti-discrimination laws – namely, laws creating claims of discrimination based on 

“homosexual, lesbian or bisexual orientation, conduct, practices or relationships.”  By contrast, 

the amendments here deprive inmates of statutory protection from any sort of discrimination, 

whether based on gender, race, disability, marital status, etc.  This is far more “sweeping” than 
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Amendment 2, because it allows the state to discriminate against inmates based on characteristics 

that have nothing whatsoever to do with their status as inmates or the efficient administration of 

prisons.   

The civil rights amendment is analogous to Amendment 2 in a second respect: it 

"singl[es] out a certain class of persons for disfavored legal status or general hardships."  Romer, 

517 US at 633.  The amendment does not exempt prisons and jails as such from coverage under 

the civil rights act but instead exempts from coverage only prisons' and jails' "actions and 

decisions regarding an individual serving a sentence of imprisonment."  Thus, if a prison guard 

were to sexually harass a visitor or a prison employee, such harassment would still be actionable 

under the Act.  By contrast, if the prison guard were to turn his attention to an inmate, then, 

simply by virtue of the different target, the action falls outside the coverage of the Act.  In effect, 

the status of the victim determines the legal remedy. 

The Defendant argues that, because prisoners are not “similarly situated” to non-

prisoners, this sweeping and comprehensive deprivation of remedies against admittedly 

unconstitutional discrimination is consistent with the Fourteenth Amendment’s equal protection 

clause.  This reasoning, however, misunderstands the analysis required by the Romer decision.  

There are, of course, many ways in which prisoners can be subject to classifications and 

disabilities different from the rules to which non-prisoners are subject.   Legitimate penological 

objectives require that prisoners be deprived of basic liberties that others take for granted.   

Romer, however, holds that no group can be deprived entirely of basic protections against 

unconstitutional discrimination.  ELCRA imposes this rare form of total deprivation of such a 

basic remedy.  While "inmates" as such is not a suspect classification, discrimination based on 

age, race disability, or gender concededly has no place anywhere in state government --  even in 

prison or jail.  A prison official who sexually harasses minor inmates, refuses medical or 
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education services to an inmate with a disability, or places only African-American inmates in 

solitary confinement cannot claim that these forms of discrimination bear bore some rational 

relationship to any legitimate penal goal.  

The ELCRA Amendment, however, imposes precisely such a total deprivation of a basic 

remedy against admittedly unconstitutional discrimination.  By removing prisoners alone from 

the scope of Michigan’s basic remedial scheme for deprivations of equal protection, the ELCRA 

amendment insulates such admittedly unconstitutional harassment and discrimination from what 

are often the only effective state-law remedies – remedies that, as explained above, Article I, 

section 2 of the Michigan Constitution itself deems to be constitutionally required. Whatever 

other burdens can be imposed on prisoners as a class, this uniquely onerous loss of equal 

protection from illegal discrimination is not one of them.  With respect to such basic protections, 

Romer holds that prisoners are “similarly situated” to all other Michigan citizens.   

   The “similarly situated” analysis put forth by Defendants is not applicable here. The 

analysis is only applicable to claims of an individual, or “class of one” claims, where a plaintiff 

does not allege membership in an identifiable class or group as the basis for denial of equal 

protection rights.  Village of Willowbrook v Oleek, 528 US 562, 564 (2000) (“our cases have 

recognized successful equal protection claims brought by a “class of one” where the plaintiff 

alleges that she has been intentionally treated differently from others similarly situated and there 

is no rational basis for the difference in treatment.”).  Defendants’ analysis is wholly inapplicable 

to the equal protection claim at issue in this case, which involves an amendment to the statute 

that, on its face, discriminates against a class by explicitly excluding them from the statute’s 

protection.17   

                                                      
17 In fact, the cases on which Defendants rely for the proposition that prisoners are not similarly 
situated to non-inmates were all equal protection challenges based on class of one, not facially 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
/2

1/
20

15
 3

:1
8:

04
 P

M



29 
 

The distinction between “class-of-one” cases and the case before the Court is that the 

latter involves a classification written into the text of a statute, whereas the former involves 

classifications that are only implicit customs and practices the existence of which defendants 

typically deny.  In the latter situation, the plaintiff is obligated to show that the plaintiff is 

“similarly situated” to some other party that did not receive the disadvantageous treatment 

suffered by the plaintiff, because such a showing is necessary to prove the existence of an 

unconstitutional classification.  Here, where the classification appears on the face of the 

challenged law, obviously such proof is unnecessary.   

The Sixth Circuit recently explained the differences in analysis between arbitrary 

classification of an “identifiable group” and “class of one claims” where a plaintiff alleges he 

have been intentionally treated differently from others similarly situated and there is no rational 

basis for the difference in treatment.  Davis v Prison Heath Services, 679 F 3d 433 (6th Cir 

2012); See also Engquist v Oregon Dept of Agr, 553 US 591, 602 (2008) (equal protection 

typically is concerned with government classifications that “affect some groups of citizens 

differently than others” in contrast to “class of one” equal protection claims involving treating 

seemingly similarly situated individuals differently).  The Circuit Court properly held the 

amendment unconstitutional because both the state and federal constitutions guarantee equal 

protection of the laws, the state cannot impose a disability on a single named group unless it can 

be said to advance a legitimate governmental interest.  Romer v Evans, 517 US 620, 632 (the 

search for the link between the classification and objective gives substance to the equal 

protection clause).   

                                                                                                                                                                           
discriminatory statutes. See e.g. People v Maxson, 181 Mich App 133; 449 NW2d 422 (1989) 
(defendant alleged violation of equal protection clause because he was charged with crime of 
possession of metallic knuckles while inmates at Jackson were not prosecuted. 
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Defendants attempt to diminish the scope of the amendment by asserting that the 

amendment does not prevent prisoners from claiming discrimination to “the extent Plaintiffs are 

denied public services provide by other public services, such as the secretary of state’s office.”  

This claim is meaningless.  Where Defendants control all aspects of prisoners’ lives -- including 

any access, by letters or phone, to any other state agency -- it is practically meaningless to 

suggest that prisoners can seek redress from prisons’ unconstitutional actions by suing entities 

other than prisons and prison officials.  Moreover, it is legally irrelevant that prisoners have 

some remedies against some agencies if those prisoners are deprived of equal remedies against 

abuses by prisons.  Romer, at 634 (“The guarantee of equal protection of the laws is a pledge of 

the protection of equal laws”).   

3. Because ELCRA’s Amendment cannot be justified by any legitimate 
requirement of prison administration, it violates the Equal Protection 
Clause of the Constitution even under the deferential standard of 
“rational basis” review.   

 
Even under the most conventional equal protection analysis, the ELCRA Amendment at 

issue in this case cannot survive deferential “rational basis” scrutiny.  The state cannot impose a 

disability on a single named group unless it can be said to advance a legitimate governmental 

interest.  Romer v Evans, 517 US 620, 632 (noting that the search for the link between the 

classification and objective gives substance to the equal protection clause).   

The appropriate analysis requires a determination of whether the amendment, by 

identifying a subset of people and denying them protections from unconstitutional discrimination 

deemed to be basic by the Michigan Constitution, can somehow rationally serve some legitimate 

penological purpose relevant to the safe confinement of inmates.18    

                                                      
18 Moreover, Defendants attempt to justify depriving prisoners of equal protection of the state’s 
civil rights act, because they have distinct characteristics from general members of the public 
could similarly be used to deny equal protection of the laws to any other such group as hospital 
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Defendants proffer several justifications for this sweeping forfeiture of basic protections.  

First, although not argued in the trial court, Defendants now contend that “maintaining prison 

order” is a legitimate state interest justifying the exclusion of prisoners from civil rights 

protection against discrimination by the MDOC.  Defendants also argued to the federal court, the 

state court below, and again here, that the protection of the public fisc (by prevention of windfall 

awards), reduction of  judicial intervention in the management of prisons, and deterrence  of 

frivolous lawsuits by prisoners constitute legitimate interests justifying targeting prisoners for 

exclusion from the protections of the state’s Civil Rights Act.   The federal court and trial court 

correctly found that these rationales do not justify the exclusion of prisoners from the protections 

of ELCRA.   

While the maintenance of prison order is a valid interest, Defendants offer no explanation 

as to how this interest is related to or served by excluding prisoners from protection against 

discriminatory and abusive treatment by prison officials. Orderly incarceration never requires 

violations of equal protection among prisoners.  It is well-settled that rights to the equal 

protection of the laws are not inconsistent with the legitimate needs of prison administrators.  

Johnson v California, 543 US 499, 510 (2005) (the right to be free from official racial 

discrimination is “not a right that need necessarily be compromised for the sake of proper prison 

administration.”).  Exclusion from a basic protection against discrimination serves no legitimate 

goal of prison administration.  There is no penological justification for prison officials to tolerate 

sexual abuse of child prisoners by prison staff, and Defendants cannot seriously argue that 

preventing the state courts from exercising their authority to enforce laws against discrimination 

in a prison context is a valid state goal or interest.  Likewise, no court has ever suggested that 

                                                                                                                                                                           
patients, university students, mental health commitments, public school students, public welfare 
recipients, etc. 
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inmates’ rights to the equal protection of the laws are somehow inconsistent with the 

requirements of an orderly prison, and Defendants fail to proffer any support for this cursory and 

conclusory assertion.  To the contrary, compliance with the Fourteenth Amendment's equal 

protection clause “is not only consistent with proper prison administration, but also bolsters the 

legitimacy of the entire criminal justice system.”  Johnson at 511.19 

Defendants support their argument with references to cases upholding procedural 

requirements for prisoner litigation, set forth in the Prison Litigation Reform Act (PLRA), 

designed to deter frivolous lawsuits.  These cases, as well as the others relied upon by 

Defendants, relied upon “skyrocketing numbers of claims filed by prisoners” and analyzed 

economic incentives that would prompt prisoners to “stop and think before filing a complaint.” 

As the Mason court recognized:  “In contrast [to the PLRA provisions], the ELCRA amendment 

paints with a much broader brush.”  Targeting only cases “with respect to actions and decisions 

regarding an individual serving a sentence of imprisonment” filed under ELCRA breaks any 

remaining rational link between Defendants’ stated intent and the actual reach of the 

amendment.20  While deterring frivolous litigation and saving the public fisc may be a valid goal, 

                                                      
19 Defendants also argue that Plaintiffs could sue for injunctive relief under the Constitution or 
perhaps for damages under federal law as support for the amendment’s constitutionality.  As the 
federal court recognized, this is irrelevant to the analysis of whether the amendment survives a 
rational basis challenge under equal protection.  Mason at 4, fn 1.  Nor do these limited 
alternatives satisfy a direct challenge to the denial of a fundamental right to equal access to the 
courts addressed below.  ELCRA provides a right for damages against state and state officials, a 
right to a jury trial and attorney fees for successful litigation.  Exempting prisoners from the 
protections of the civil rights act affects the fundamental rights of this group's access to the 
courts involving the violation of their Constitutional rights, and their basic equal protection 
rights.  Mich Const, 1963, Art. 1, § 13 and Art. 1, § 14; King v General Motors Corp., 136 Mich 
App 301; 356 NW2d 626 (1984); Smith v U of D, 145 Mich App 468; 378 NW2d 511, lv app den 
(1985).     
20 The amendment does not limit itself to cases filed by prisoners but rather prohibits challenging 
discrimination against prisoners.  If there were problems with frivolous prisoner litigation under 
the Civil Rights Acts, there are other mechanisms for deterring it, such as motions to dismiss, or 
sanctions and costs. 
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these goals bear no rational relationship to legislation directed at only one group of people, 

seeking redress for one cause of action—discriminatory treatment and sexual abuse -- where 

there is absolutely no evidence of excess filings of frivolous claims of discrimination in 

correctional facilities, such that any restrictions are necessary.   

Invidious age and gender discrimination are inherently serious claims, and there is no 

rational basis for believing that such claims are more likely to be frivolous than other claims by 

prisoners, and the only cases Defendants reference (Doe and Neal) were clearly not frivolous 

claims.21  Rinaldi v Yeager, 384 US 305 (1966) (rejecting deterring frivolous litigation by 

prisoners as a sufficient rationale for restricting filings, as “imposing a financial obligation only 

upon inmates of institutions, the statute inevitably burdens many whose appeals, though 

unsuccessful, were not frivolous and leaves untouched many whose appeals may have been 

frivolous indeed”).   

The remaining bases proffered by Defendants as justifications for the ELCRA 

amendment are reducing judicial intervention in the management of prisons and preventing 

windfall awards.  Neither reason, however, justifies this legislation.  The first rationale is self-

evidently over-inclusive:  It is so broad that it could support the elimination of all laws in the 

prison setting, since there is always a potential for judicial intervention by court order whenever 

Defendants violate the laws protecting those people they are charged with supervising. This 

rationale would support denial of any and all access to the Courts or laws of this state.  The 

second rationale directly contradicts the purported rationale of preventing frivolous lawsuits, and 
                                                      

21Indeed, the only evidence on this does not support Defendants proffered rationale—see the 
finding, by the Michigan Civil Rights Commission Task Force, assigned to review the ELCRA 
amendment, which concluded it did not believe that “inmate complaints about state civil rights 
violations are either excessive or frivolous.”  (Department of Civil Rights letter to Governor John 
Engler, 04/06/01, p. 2; see Exh. 9 to Pl’s Response to Def’s App to Appeal, Ct of Appeals).   
Moreover, Defendants point to no such frivolous prisoner litigation under ELCRA either pre or 
following the striking down of the amendment as unconstitutional.   
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a desire to protect the public fisc cannot support legislation directed at only one group of people.  

Since Defendants have not presented any legitimate interest rationally related to the ELCRA 

amendment, the trial court properly found that the amendment was unconstitutional as it deprives 

prisoners of equal protection of the law. 

The ELCRA does not merely provide one minor remedy among many for ordinary 

injuries that the state legislature is free to leave without remedied.  The ELCRA is the 

fundamental and constitutionally required implementation of the Michigan Constitution’s basic 

guarantee of equal protection.  As Mason explained and as Defendants do not dispute, “the 

ELCRA is Michigan’s exclusive statutory mechanism for enforcing the Michigan Constitution’s 

guarantee of equal protection of the laws.”  Article 1, §2 of the Michigan Constitution not only 

provides that “[n]o person shall be denied the equal protection of the laws” but also requires that 

“[t]he legislature shall implement this section by appropriate legislation.”  ELCRA is that 

implementing legislation. ELCRA’s coverage of “public services” in §302(a) was intended to 

satisfy this constitutional command that “the legislature shall implement this section by 

appropriate legislation.”  Department of Civil Rights ex rel Forton v Waterford Twp Dept of 

Parks and Recreation, 425 Mich 173, 188; 387 NW2d 8321 (1986).   

By carving prisons and jails out of the ELCRA’s definition of “public services,” the 

ELCRA amendment struck down by Mason deprives prison and jail inmates of a basic and 

constitutionally required remedy for constitutional deprivations, a remedy available to all other 

Michigan citizens.  The ELCRA amendment is, therefore, a deprivation of equal protection from 

unconstitutional discrimination in the most literal sense:  Where Michigan law provides every 

other citizen with retrospective remedies for arbitrary discrimination, inmates of Michigan’s 

prisons and jails must be satisfied solely with prospective remedies of declaratory judgment and 

injunction.  Far from providing equal protection, this truncated set of remedies amounts to no 
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protection at all for violations that cannot be effectively remedied by purely prospective 

remedies.  Prison officials could be deliberately indifferent to their staff’s systematic and 

repeated rapes of prisoners, and those victims’ only recourse, insofar as the state constitution is 

concerned, would be a judicial order stating that such conduct should not happen again in the 

future.  Such a purely prospective order would not make the victim whole.  

B. Prior to the 2000 Amendment, ELCRA provided Plaintiffs protection 
against discrimination as required by the Fourteenth Amendment’s 
command that states provide plaintiffs with the equal protection of 
the laws. 
 

Defendants also argue that, even if the 2000 amendment to the ELCRA is 

unconstitutional, the original statute should be interpreted to preclude Plaintiffs’ claims, because 

correctional facilities do not provide “public services” to the inmates that they house, feed, and 

rehabilitate.  This argument based on the Defendants’ contorted interpretation of “public 

services” in the pre-amendment ELCRA is, however, both legally incorrect and legally 

irrelevant.   

The argument is legally irrelevant, because, assuming arguendo that “public services” in 

ELCRA did not include correctional facilities’ treatment of their inmates, such a narrow reading 

of the pre-amendment ELCRA would itself deprive prisoners of equal protection of the laws, 

rendering unconstitutional the implied limits on the pre-amendment statute.    

The argument is incorrect, because Defendant’s interpretation of “public services” is  

contrary to the precedent construing that language as well as the plain language itself.  With 

respect to precedent, a total of ten Michigan Court of Appeals judges have held that the ELCRA 

was intended to provide protection for prisoners and construed the pre-amendment ELCRA to 

avoid the equal protection violation that the amendment created.  In Neal v Dept of Corrections, 

232 Mich App 730, 737-8; 699 NW2d 206 (1998) lv den 467 Mich 877; 649 NW2d 82 (2002, 
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the Court specifically held that the Civil Rights Act, MCL 37.2303(a), was intended to protect 

prisoners. ) (“[u]der the plain language of subsection 301(b), the MDOC clearly falls within the 

broad statutory definition of a ‘public service.’  Defendants essentially concede as such”). See 

also  Doe v Dept of Corrections, 236 Mich App 810 (1999) (“because, as our Supreme Court has 

stated, the protections of subsection 302(a) of the Civil Rights Act were intended to be 

coextensive with the Equal Protection Clause of the Michigan Constitution, and because 

prisoners do not lose their right to equal protection by virtue of their status as inmates, we can 

only conclude that the legislature also intended all persons – including inmates – to be protected 

under subsection 302(a).”);  Doe v Dept of Corrections, 240 Mich App 199, lv den 467 Mich 857 

(1999).   

Defendant MDOC appealed the decision of the Special Panel in Doe and in lieu of 

granting the application, the Supreme Court remanded to the panel of seven judges, to consider 

the impact of a new amendment to the Civil Rights Act, which purported to exclude prisoners 

from its protection.  See Doe v Dept of Corrections, 463 Mich 982; 625 NW2d 750 (2001); Doe 

v Dept of Corrections, 249 Mich App 49; 641 NW2d 269, 55 (2001).  The Special Panel 

concluded the legislative amendment would impair substantive rights and could not be applied 

retroactively.   

These judicial precedents are supported by administrative interpretations.22  The 

Michigan Civil Rights Commission, charged with administering the Civil Rights statutes,23 

formed a task force to examine the effect of the amendment on the State of Michigan and its 

                                                      
22 Ignoring both the judicial precedent and administrative interpretations of the pre-amendment 
ELCRA, Defendants rely on the enacting language from the legislature which amended ELCRA 
to determine the reach of the pre-amendment statute. This is improper. A subsequent legislature 
cannot declare the intention of a prior session. Nor can the legislature construe one of its own 
enactments retroactively. Presque Isle Twp Bd of Ed v Presque Isle Co Bd of Ed 364 Mich 605, 
612 (1961) 
23 Mich Const of 1963, Art 5 § 29. 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
/2

1/
20

15
 3

:1
8:

04
 P

M



37 
 

citizens.  In the context of this task, the Commission confirmed that prisoners were always 

included within the purview of the state’s civil rights, noting that  

[F]or decades, the Department of Corrections and the county jails 
have acquiesced in, and indeed cooperated with the jurisdiction 
exercised by the Michigan Civil Rights Commission and the 
Michigan Department of Civil Rights over inmate complaints. 
 

See Department of Civil Rights letter to Governor John Engler, 04/06/01, at p. 3-4; ACCO Ind v 

Treasury Dept, 134 Mich App 316, 322; 350 NW2d 874 (1984), (“The construction given by 

those charged with administering a statute should be given deference and that construction 

should not be overturned unless clearly wrong or another construction is plainly required.”).24 

With respect to the plain language of the pre-amendment ELCRA, Defendants’ 

arguments rest on importing terms and language into the statute which are simply not there.  A 

“public service” is defined as a public facility, department, agency, board, or commission, 

owned, operated, or managed by or on behalf of the state, a political subdivision, or an agency 

thereof.”  A public service also includes “a tax exempt private agency established to provide 

service to the public.”  MCL 37.2301(b) (emphasis added).  Clearly, prisons are established, 

maintained and operated as a public agency to provide a public service by the State.   

The goals and objectives of the MDOC include to “provide meaningful opportunities for 

offenders to help themselves to improve their behavior and become law abiding and productive 

citizens through academics, vocational, work, recreational or religious programs.”  Correctional 

facilities are obviously a public service, as a primary function of the government is to maintain 

                                                      
24 This construction is consistent with the Commission testimony of Janet Cooper, the former 
Deputy Director of the Michigan Department of Civil Rights.  Ms. Cooper testified that she was 
"astounded" to learn of an assertion that there was no original intent to include prisoners in the 
protections of the Civil Rights Act as there had been no question that the Commission had 
jurisdiction over prisoner treatment in jails and correctional institutions.  (Michigan Civil Rights 
Commission, Civil Rights Legislative Task Force, October 25, 2000 Minutes, pp. 1, 8-9; see 
Exh. 9 to Pl’s Response to Def’s App to Appeal, Ct of Appeals). 
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penal institutions for purposes of public safety and to restore (through corrections and 

rehabilitative programming) individuals to full participatory citizenship.   Prisons and the MDOC 

also provide services to the people that they confine, and there can be no serious dispute that 

resident inmates are members of the public, both in a general sense and as recipients of 

rehabilitation, recreational, medical and educational services provided by public agencies and 

departments.  Neal v Dept of Corrections, 232 Mich App at 737-38; Doe v Dept of Corrections, 

236 Mich App at 812 (“modern prisons provide inmates with many recreational activities, 

medical services, and education and vocational programs to benefit prisoners”) citing 

Pennsylvania Dept of Corrections v Yeskey, 524 US 206, 210 (1998) (state prisons fall squarely 

within the statutory definition of a “public entity”).    

Defendant’s textual argument seems to turn on the assumption that the statutory phrase 

“established to provide service to the public” modifies both “public facility” and “private 

agency.”   On this reading, a “public facility” must be “established to provide service to the 

public” in order to be covered under the ELCRA.  However, it is clear from reading this 

definition that the phrase “established to provide service to the public” modifies only what 

immediately precedes it—which is “private agency.”  Section 301(b) does not establish an 

additional requirement that each and every public facility, department, or agency also must be 

shown to have been established to provide service to the public.  Rather all such organizations 

qualify as do those tax-exempt private agencies which have been established to provide service 

to the public.  

To dispute the above conclusion, the Defendants cite a series of cases from other state 

courts which, they argue, support a determination that prisons are not “public accommodations” 

or “public facilities.”  However, Defendants fail to show how the statutes in those cases have 

language similar to the language of the ELCRA, or that those cases interpret remedial statutes 
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that must be interpreted as broadly as the ELCRA.  While some state courts have held that 

prisons do not constitute “public accommodations” under state statutes forbidding discrimination 

in public accommodations, see, e.g., CHRO ex rel Vargas v State Dep’t of Corrections, 2014 

Conn Super LEXIS 118, *15; 2014 WL 564478 (Sup Ct Conn, 2014) (holding prison “is not an 

establishment that caters or offers its services, facilities or goods to the general public” under 

state law); Livingston v. Beeman, 408 SW3d 566, 579 (Tex App 2013)(in state statute, “public” 

refers “to accessibility and openness to the public, not government ownership”); Castle v 

Eurofresh, Inc., 734 F Supp 2d 938, 945 (2010) (holding that program restricted to “inmate labor 

is not open to the public, and is not a public accommodation under state law);  Napier v. State, 

2002 Me Super LEXIS 223, *18; 2002 WL 32068249 (2002 Sup Ct Maine) (holding prison is 

not a place of public accommodation so state civil rights law did not apply); Brown v. King Cnty 

Dep’t of Adult Corrections, 1998 US Dist LEXIS 20152; 1998 WL 1120381 (WD Wash 1998) 

(holding prison was places of public accommodation under state law); Skaff v. West Virginia 

Human Rights Commn, 191 W.Va. 161,  444 S.E.2d 39 (1994) (holding that state human rights 

commission did not have jurisdiction over prison inmate’s race discrimination claim, because 

prisons were not “public accommodations” under  state law); Blizzard v. Floyd, 149 Pa.Cmwlth. 

503, 506-07, 613 A.2d 619, 621 (1992) (holding that state law regulating “public 

accommodations” does not forbid discrimination on account of age in state prisons).  

These statutes from other states do not purport to be the basic remedy for enforcing the 

relevant states’ constitutions.   Instead, such statutes are merely laws regulating primarily private 

vendors of goods and services such as hotels, theaters, and other businesses that solicit and 

accept the patronage of the public.  Blizzard at 621.  By contrast, the ELCRA constitutes the 

Michigan legislature’s mechanism for enforcing Article I, Sec. 1 of the Michigan Constitution.  

See Neal, at 739 (ELCRA’s “public services” provision is “essentially a codification of State 
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Constitution's Equal Protection and Antidiscrimination Clauses”).   There is no indication that 

the state laws interpreted in the cases cited by Defendants are similar statutory enactments of 

state constitutional provisions.   

In addition to cases from other jurisdictions, Defendants also rely on judicial 

interpretations of dissimilar statutory language contained in the public building exception to the 

governmental immunity statute. In Brown v Genesee County 464 Mich 430, 628 NW2d 471 

(2001), the Michigan Supreme Court held only that prisoners are not “social invitees” as 

contemplated by the statute exempting public buildings from the state’s otherwise applicable 

defense of sovereign immunity  and therefore cannot bring a claim for damages for personal 

injuries that occurred in areas of the prison not open for use by a “member of the public.” 1  

Brown v Genesee County, 464 Mich 430; 628 NW2d 471 (2001).  The interpretation of the 

completely different statutory language of the public building exception in tort law, has no 

relevance to ELCRA which protects “all persons” from discriminatory treatment in the provision 

of state services.  Brown simply ruled that a prisoner was not a social invitee while incarcerated 

for purposes of the public building exception to governmental immunity.  Unlike the amendment 

to ELCRA, the governmental immunity statute does not single out a single group of people and 

exclude them from the State’s protection against invidious discrimination by a public agency.  

The ECLRA amendment eliminates prisoners from the State’s constitutional and statutory 

guarantee to be free from discrimination in public services, a right guaranteed to all other 

Michigan citizens.  The Court has no basis to rely upon these cases.    

III. PLAINTIFFS HAVE PROPERLY PLED A VIABLE CLAIM AND EACH 
ELEMENT REQUIRED TO ESTABLISH A SEXUALLY HOSTILE 
ENVIRONMENT. 
 

The Defendants also argued below that Plaintiffs failed to properly plead elements 

necessary to establish a valid claim of sexual harassment under ELCRA. The trial court did not 
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reach this issue. Specifically, Defendants contended that Plaintiff did not plead the Defendants 

had the requisite notice of a sexually hostile environment. While not decided by the trial court, 

the Defendants have again raised the argument in this forum.25 Defendants have recast this 

argument based on a false premise that Plaintiffs are seeking to impose strict liability on them. 

However, a review of the allegations of the complaint in light of the applicable law clearly 

demonstrate that Plaintiffs properly pled a claim under MCL 37.2103(i).26 Plaintiffs have alleged 

facts supporting each element of a hostile environment claim and have not sought to impose 

strict liability on the Defendants.  

Plaintiffs have alleged, among other violations of ELCRA, that Defendants violated 

ELCRA by creating and failing to prevent and remedy a sexually hostile prison environment for 

children confined in adult prisons.  Under ELCRA, discrimination on the basis of sex includes 

sexual harassment.  MCL 37.2103(i).  Michigan courts recognize two types of sexual harassment 

– (1) quid pro quo harassment, in which submission to or rejection of sexual conduct is used as a 

factor in the plaintiff’s treatment and (2) harassment which creates a hostile environment.  MCL 

37.2103(i)(i) – (iii).  In this case, Plaintiffs allege that Defendants created, tolerated, and failed to 

prevent and remedy a hostile environment.  As defined in ELCRA, a hostile work environment is 

defined as “conduct or communication [which] has the purpose or effect of substantially 

interfering with an individual’s employment, public accommodations or public services, 

education or housing, or creating an intimidating hostile or offensive employment, public 

accommodations, public services, educational or housing environment.”  MCL 37.2103(i).  

                                                      
25 Although the Defendants did not include this argument in their application for leave in the 
appeal filed in the Supreme Court, they are raising this argument again here.  
26 Since this Defendants brought this challenge in the context of a (c)(8) motion, all facts must 
accepted as true. Given this minimal burden, it is clear the Defendants’ attack on the pleadings is 
without merit. 
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Plaintiffs have pled sufficient facts to support each element required to establish a hostile 

environment claim.  

To establish a claim of hostile prison environment, plaintiffs must demonstrate that: 

(1) The plaintiff belong to a protected group; 

(2)  The plaintiff was subjected to communication or conduct on the basis of sex; 

(3) The plaintiff was subjected to unwelcome sexual conduct or communication; 

(4) The unwelcome sexual conduct or communication was intended to or in fact did 

substantially interfere with the plaintiff’s use of the public services or created an 

intimidating hostile or offensive environment; and 

(5) The defendants had actual or constructive notice of the hostile environment and 

failed to take appropriate remedial action. 

Radtke v Everett 442 Mich 368, 382 – 3 (1993); Chambers v Trettco 463 Mich 297, 311 

(2000).  See also Slayton v Ohio Dept of Youth Services 206 F3d 669 (6th Cir 2000).  (A hostile 

environment created by inmates which is tolerated and not remedied is also actionable.) 

Defendants only dispute Plaintiffs’ pleading with regard to the actual or constructive 

notice requirement for a hostile environment claim.  However, Plaintiffs have pled sufficient 

facts to establish notice.  Defendants argue that Plaintiffs have failed to allege that the named 

Plaintiffs reported or grieved the hostile environment. Such an allegation of fact, however, is not 

required for purposes of demonstrating that Defendants had actual or constructive notice.  For 

example, “If the harassment complained of is so open and pervasive that the [Defendants] should 

have known had it but opened its… eyes, it is unreasonable not have done so, and there is 

constructive notice.”  Sharp v City of Houston, 164 F3d 923, 930 (5th Cir 1999); See also Jackson 

v Quanex, 191 F3d 647, 663 (6th Cir 1999) (where harassment is pervasive, court may impute 
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constructive notice); Sheridan v Forest Hills Pub Sch, 247 Mich. App. 611, 627 (Mich Ct App 

2001). 

The pertinent inquiry is whether "the totality of the circumstances [was] such that a 

reasonable [defendant] would have been aware of a substantial probability that sexual 

harassment was occurring."  Chambers v Trettco Inc, 463 Mich 297, 319 (2000) cited in Neal v 

Dept of Corr, 2009 WL 187813 (Mich App 2009).  As outlined in the detailed statement of facts 

included in the complaint, and the pervasiveness of the sexual violence in Defendants’ facilities, 

a reasonable defendant would have been aware of the probability that sexual abuse and 

harassment resulting in a hostile environment was occurring.  This pleading is sufficient to defeat 

the Defendants’ motion to dismiss.27 

Ignoring the body of law which specifically addresses a Defendants’ liability for hostile 

environment sexual harassment, Defendants instead cite and rely on Hamed v Wayne Co, 490 

Mich 1 (2011) which dealt only with quid pro quo sexual harassment, a claim not raised by 

Plaintiffs in this case.  In Hamed, the plaintiff who was sexually assaulted while in custody, 

sought to hold the county vicariously liable for the quid pro quo harassment of a deputy sheriff 

who engaged in the criminal activity while an employee of the county.28  The court concluded 

that “public service providers are not vicariously liable for quid pro quo sexual harassment or 

the unforeseeable criminal acts of their employees.”  Id.  The Hamed case has no applicability 

here for several reasons.  First, this is not a quid pro quo claim; it is a hostile environment claim.  

                                                      
27 Again relying on Hamed, the Defendants cite the wrong notice standard. Plaintiffs need not 
establish that a particular employee engaged in prior criminal conduct and had a propensity to do 
so again. (Defendant’s Brief, p 41). Rather Plaintiffs need only allege that the sexual harassment 
was so open that any reasonable person or entity with their eyes open would have been aware. 
With those allegations, the element of constructive notice is satisfied.  
28 In Hamed , the plaintiff had also alleged a hostile environment claim against the county.  That 
claim was dismissed because of a finding that the county did not have notice of a hostile 
environment.  Hamed did not appeal the dismissal of the hostile environment claim.  Id at p. 8.  
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In addition, in Hamed, the plaintiff sought to hold the defendant vicariously liable for the 

conduct of its employee. Here, Plaintiffs do not seek to hold Defendants vicariously liable for the 

actions of others. Defendants are liable for their own failures – creating, tolerating and failing to 

remedy a hostile environment.  Finally, Plaintiffs have pled sufficient facts to support actual or 

constructive notice of the existence of the hostile environment.29  (Pls.’ Comp., paras. 2-7, 27-29, 

34-52, 55-133, 135-160.   

Plaintiffs have sufficiently alleged facts30 to support this claim that Defendants had actual 

and/or constructive notice of the hostile environment sufficient for them to have taken prompt 

and appropriate remedial action. Defendants’ motion to dismiss for failure to state a claim 

therefore was properly denied.   

CONCLUSION AND RELIEF REQUESTED 

The trial court correctly concluded that the amendment to ELCRA which eliminated 

prisoners from protection for discriminatory actions by the MDOC is an unconstitutional 

violation of the Equal Protection clause of the United States and Michigan constitutions because 

                                                      
29 Defendants’ reliance on the unpublished case of Bovee v Dept of Corrections, 202 Mich App 
LEXIS 2091 (2002) is also misplaced. In that case, the plaintiff introduced evidence that she 
reported the sexual harassment to her immediate supervisor. This Court found that report was not 
sufficient notice because the plaintiff told her supervisor not to tell anyone because the plaintiff 
wanted to handle the situation herself. In addition, the court found that the immediate supervisor 
did not have sufficient authority over the offending employee to constitute higher management. 
These conclusions were also reached after a trial, not based on the pleadings. Here Plaintiffs are 
not relying on the pervasiveness of the hostile environment for these youth to establish 
constructive notice. In Bovee, there was no claim raised of constructive notice. To the contrary, 
Bovee attempted but failed to prove actual notice of the hostile environment.  
30 Rather than limiting the analysis to the pleadings as required by the Michigan Court Rules, 
Defendants take a statement made during oral argument on the class certification motion 
completely out of context in an effort to support its claim that Plaintiffs are seeking to impose 
strict liability. In that portion of the argument, Plaintiffs’ counsel described that the requirement 
of commonality was satisfied by the fact that a central issue in the case was the existence of the 
illegal intermixing policy. Ignored by Defendants was counsel’s statement later in the argument 
that Plaintiffs had alleged a hostile environment case and would have to prove all elements of 
that claim. (Tr, p 41). 
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it deprives prisoners of equal protection of the law. In reaching this result, the trial court properly 

found the final judgment entered by the federal district court in Mason, supra to be persuasive 

and preclusive. In addition, the Plaintiffs pled each and every element required to state a claim 

for sexual harassment due to creation and failure to prevent and remedy a sexually hostile 

environment. Therefore, Plaintiffs request that this Court affirm the decision of the trial court and 

remand this case for further proceedings and resolution on the merits. 

  

Respectively submitted,  
 
By:/s/ Beth M. Rivers P33614 
Michael L. Pitt (P24429) 
Beth M. Rivers P33614 
Peggy Goldberg Pitt (P31407) 
Cary S. McGehee (P42318) 
PITT McGEHEE PALMER & RIVERS, P.C.  
Attorneys for Plaintiffs 
117 W. Fourth Street, Suite 200 
Royal Oak, MI 48067 
(248) 398-9800 
 
Deborah LaBelle (P31595) 
Anlyn Addis (P76568) 
Attorneys for Plaintiffs 
 
Jennifer B. Salvatore (P66640) 
Nakisha Chaney (P65066) 
Edward Macey (P72939) 
Attorneys for Plaintiffs 

 
Dated: January 21, 2015 
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PROOF OF SERVICE 

The undersigned certifies that the foregoing instrument was filed 
with the Michigan Court of Appeals through the E-Filing system 
and that all parties to the above cause was served via the E-Filing 
system on January 21, 2015. 

 

 
Signature:__/s/ Regina Bell___ 

117 W. Fourth Street, Suite 200 
Royal Oak, Michigan 48067 
(248) 398-9800 
rbell@pittlawpc.com 
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