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April 23, 2014
(Beginning of part one of audio recording)

FEMALE VCICE: Number 7 on the docket, John Doe

"versus Michigan Department of Corrections, 13-1196-CZ.

MR. GOVORCHIN: Good afternoon, Your Honor.

JUDGE: Good afternoon, Mr. Govorchin.

MR. GOVORCHIN: We didn't hear which particular
motion, but there is a certain logic to these, I think, to
go. I didn't know if the Court had a preference already.

JUDGE: I'd like to start with the Summary Motion.

MR. GOVORCHIN: On the Elliott-Larsen Civil Rights
Act?

JUDGE: Yes.

MS. LABELLE: Good afterncon, Yocur Honor. Deborah
Labelle and Jennifer Salvatore on behalf of the Plaintiffs.

JUDGE: Good afternoon.

MR. GOVORCHIN: Your Honor, we filed a motion
under the Elliott- -- or, a Mbtion for Summary Disposition,
asking that the Court rule that the Plaintiffs are not able
té pursue an Elliott-TLarsen Civil Rights Act claim against
the named Defendants in this case. The interesting thing
about this, I think, is that the Plaintiffs -- if we call
them —- I'll just refer to the seven priscner Plaintiffs --
are able to utilize the Elliott—LarsenlCivil Rights Act, if

they are improperly, under the statute, denied access to a
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public service. So, for instance, if the seven

Plaintiffs -—- one of them or a prisoner in a State or county
Correctional facility, had tried to sign up for a
correépondence course through a local community-college and
the college denied that prisoner the access to that
community -— that correspondence course for some basis
prohibited in the Elliott-Larsen Civil Rights Act, say,
based on their gendef, sex, age, weight, race, national
origin, then that person could say, "Hey, that's a public
service, I'm a.citizen for the purpose of accessing this
public service," and they could utilize the Elliott~Larsen
Civil Rights Act's remedial provisions to seek a remedy.

Similarly, if a prisoner was to try tc contact the
Secretary of State's office and ask for a new registration
for their automobile or truck and that was denied, again,
for an unlawful reason, that would be a prisoner entitled to
utilize the benefits of the Elliott-Larsen Civil Rights Act
to challenge that denial unlawful, if it was, of service
from the Secretary of State's office.

Similarly, if a prisoner wanted to contact the
Department of Community Health and ask for a new birth
certificate, or replacement birth certificate and it was
denied for a prohibited reason under the Ellictt-Larsen

Civil Rights Act, that prisoner could say, "I've becn denied

a public service under the Elliott-Larsen Civil Rights Act
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and seek a remedy."

So the question here is whether there is a public
service involved. It's got nothing to do with the prisoner
status. That's a complete misnomer by_the Plaintiffs in
that they've argued them in response to my motion. So in
this case}'the legislature has clarified -- and for our
purposes here we can sﬁart just on March 10th, 2000, that a
public service does not include é State or county
correctional facility with regard to decisions or actions
taken to a person committed to those facilities after
punishment --~ or after conviction of a crime. Those people
are in a prison for punishment. The management of those
people‘in the prison setting is not a public service under
the Elliott-Larsen Civil Rights Act. The statute clearly
éays so. T don't actually think there's ahy dispute about
that, 1n what the statute says.

So let's get to the argument as to what would be
the reasons for challenging the clear language of the
statute. Well, the first argument that we anticipated the

plaintiffs would make and they show that we are correct in

" that anticipation, their response was that the -- a decision
from 2007 from a U.S. District Court in the case —-- Mason
case —— I'm not going to give you all the long string of

cifes here because I know the Court's familiar.

JUDGE: Uh-huh {(affirmative).
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MR. GOVORCHIN: So that that decision is somehow
binding on the Defendahts going forward in this other
situation; But Michigan case law is pretty solid -- or it's
very solid, that you have to mutuality of estoppel in that
case, and we have different Plaintiffs in this case than
there were in the Mason case, different Defendants in this

case than in the Mason case, mutuality of estoppel means

‘that that decision in the Federal court does not bind the

parties in this case.

The next question might be does the Federal
court's decision -- and I'll get to the merits of that
decision in a minute, but does the Federal court's decision

bind you as the judge in the Washtenaw County Circuit Court

decision? The answer is "no." We've cited the cases that

sﬁpport that. It can be persuasive; you know, it's somebody
who took a look at the gquestion, but it isn't binding on
you. And it's clearly not binding on a State court's -- a
Federal court's decision of the constitutionality of a state
court's statute is not binding on the state:court's later
review of that same question.

So a third question or a third argument might be,

well, hasn't that gquestion actually been litigated already?

And the answer to that is, again, "no." We've pointed out
that, again, you would have to have -- there's a difference
between issue preclusion and claim preclusion. I'm speaking
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only for thg record, not fér the judge. So -- and in those
two situations, in -- this would be an example of issue
preclusion. That's what's really happening here. Claim
preclusion -- there's another word for that is res judicata.
So if you had the same parties litigating the same question
in a forum and then they came back to a second forum, you
couldn't -- you could apply the doctrine 6f res judicata, or
claim preclusion, say that those parties couldn't
re-litigate that question.

But issuevpreclusion is what is happening here
because of the difference in the parties. So the
Plaintiffs and I have went back and forth citing the
respective cases that address that gquestion and T believe

that it should be strongly clear that the cases we've cited

“are more probative. For instance, the Plaintiffs rely on a

claim preclusion case to address the issue of preclusion

argument. And that's not right. In the Federal courts,

. both in the Reno decision and the later 6th —— 9th and 11th

Circuit cases that we've cited in our brief point out that
the states are free to re-litigate that question, even if
there was otherwise an argument for collateral estoppel.
And this ié kind of an important part, that this
is because it's a governmental entity that's raising cne
side of this question, that the U.S. Supreme Court has said

that the Federal government should not be bound by the first
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decision on that point, because it doesn't allow for legal
development —— law —- the development of the law over time
as applied to different situations. And so it should be
okay for the Federal government to -— the United States, to
re—litigafe those questions in répeated forums. That's a
Marino (phonetic) decision. And that's also apélied to the
state governments; that the state's sovereign when it's
addressing a question of therconstitutionality of a state
statute shouldn't be bound —- I've already mentioned we're
not bound, but just as we go down the default line -~

JUDGE: And you're saying that -- that the State
Courts of Appeal in Michigan have adopted Marino -- or the
reverse of it?

MR. GOVORCHIN: " We actually don't have any direct
decision one way or another on that. All we have is a
Federal -- the 9th Circuit and the 1lth Circuit looked at
the guestion in the context of a state court consideration
of that -- of that previously litigated topic. And they
applied Marino and said it should go to the -- Marinoc should
apply to the states also, meaning thét the states should be
able to re-litigate the question. So if we're not bound by
Judge O'Meara's decision in the Mason case, and the Court's
not bound by it, is it persuasive? Does it lead us to any
set decision with regard to whether or not the 2000 -- I'm

going to call it 2000 for the effective date —— amendment to
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the Ellioﬁt—Larsen Civil Rights Act, which took actions and
decisions in a correctional facility regarding a person
who's been incarcerated there as punishment fof a crime but
of the definition of public service, and lead that amendment
to be considered violative of egual protection. I think
here the parties agree that the equal protection clause in
the United States constitution and the State of Michigan's
constitution aré co—-— —— co—-extensive. So we don't have a
difference there.

We do have a question in this particular case of
how to look at the question; that is, how do we examine
what's happening here? So I've pointedlout, right at the
outset, one of the fun&amental differences that the parties
are taking towards this question. For us, when you look at
the statute, because the statute defines what a "public
service™ is and it déesn't have any animus with regard to a
person incarcerated anywhere, it simply says that this
activity of this governmental activity is not to be
considered a public service.

Why would that be? Well, as the Supreme Court in
Michigan said in the Brown case, the reason 1is that the
concept of the public invitee going into a public forum or a

receiving something -- some service that's trying to be

voffered and pushed out -- fostered to the public is very

different than someone else who as been compelled to reside
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in a certain location for -- as part of their punishment for
being convicted of a crime. So the Brown case said that
although if you or I or Mr. Farrell were to walk into a
county jail and slip and fall, and the county -- we could
allege that the county jail structure was defective, we
might be able to say, "I'm going’to bring suit against this
county jail,"” and the county jail can't raise governmental
immunity against our suit because of the public building
exception. And we're able to take advantége of that. But
if I instead was residing at the county jail as a person who
was remanded there for conviction of a crime, so I'm
compelled to be there -— I'm not invited to be there, it's
not the doors are opened for me but I'm compelled to be
there, the Brown says that for me, being compelled there, I
cannot raise that same argument. I cannot consider the
county jail as a public building, and I cannot assert that
the public building exception to governmental immunity will
be unavailable to me as a defense.

Similarly, a person who 1s receiving a service at
the Secretary of State's office or the local community
college or Department of Community Health, they are, again,
accessing a service that's made available to everybody,
regardless of their statute. But in a custody situation, a
person has been remanded to that entity's custody and

control for management as punishment for their conviction of
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a crime and in that situation they are not a person who's
choosing to be in this environment in order to get some
penefit. They are there against their will. And in that
sense, there's no sense of comparing them as an invitee.—— a
businesﬁ invitee. And that's a very critical distinction.
So in this case, just like infBrown, the legislature has
determined that it should not be considered a public service
like those other public services enumerated in the
Elliott-Larsen Civil Rights Act that woculd be described as
encompassing the actions and decisions regarding a person in
the -- incarcerated in one of these prisons or county jails.
One of the arguments that had been raised is -- in
the response, was that, well, if a prisoner is in a prison
setting and they can't sue under the Elliott-Larsen -- can't
sue theAprison officials under the Elliott-Larsen Civil
Rights Act, what could they doé Well, of course, they have
many options. They could sue for assault and battery, you
know, the tort in Michigan. They could sue for the
intentional infliction of mental distress, if they thought.
that criteria met. And, of course, they could, like the
Plaintiffs have in this case, file a Federal case under 42
USC, Section 1983, a case that gives them much more —- much
broader remedies than are available under the instant
action, and allows for all of the rights and remedies that

were otherwise encompassed in the Elliott-Larsen Civil
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Rights Act.

So not that that is essential for the
constitutionality; that is the failure to vieclate the Egual
Protection clause, but it is that that ability to sue either
in State law —-— State tort claims or in .the Federal forum _
under 42 USC 1983, Jjust demonstrates that there are
alternative remedies. So the argument, in case it was a
heartstring kind of argument that otherwise the prisoner
population was left without a remedy, 1is just not true.

It's not founded. And the Plaintiffs have, in fact, proved
it here by filing the exact same complaint in Federal court.

We've asked for another —— raised another basis
for dismissal here that isn't reliant Jjust on the wording of
the statute. And that is ﬁhat the Plaintiffs have failed to
plead a case —- proper case under the Elliott-Larsen Civil
Rights Act against any of the named Defendants. So we've
explained in the ca— -- in our briefs that the Plaintiffs
have to be asserting liability basedAon respondéat superior.
Under the Hamad (phonetic) decision that's cited in the
party's briefs, that means that the person -- the Plaintiffs
have to identify hdw the non-involved person -- that is, the
named Defendants wh§ are not involved in the actual
activity -- have knowledge or should have constructive
knowledge of the injury or likelihood of injury to the

victim in this particular case. So the seqguence would be
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iike this: Plaintiffs allege that another prisoner assaults

them. Plaintiffs would have to show that the wardens or the

policy-making Defendants —- who are the only named
Defendants in this case —- would have to know that that
other prison was going to -- prisoner was going to assault

+hat Plaintiff, or that that other prisoner had propensities
that would make them likely to assault that Plaintiff.
There's no basis for aésuming -~ for just throwing out the
postulate that this person, no matter what ¥ind of crime,
what kind of physique, what kind of attitude they had, but
because -- solely because of their age, they represent a
risk category that has to be acknowledged. There's no
recognition of that anywhere in Michigan law.

Instead, under Hémad, they have to -- the
Plaintiffs had to plead that the wardens or the
policy-makers had direct knowledge or constructive knowledge
that the perpetrator of these actions were going to
pérpetrate.the actions on the victims. There's no
éllegation to that effect in these complaints; completely.
devoid of them. So absent that, that failure to propeily
plead uﬁder the Elliott-T.arsen Act would say that even if
the Court was to rule that the Elliott-Larsen Act would be
available to the Plaintiffs as a mechanism for bringing this
case forward, even if they did that, the Court should rule

thal the Plaintiffs have not properly pled.a case under the

12
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Elliott-Larsen Act and required the case to be Qismissed.
Would you have any questions?

JUDGE: No, thank you.

MR. GOVORCHIN: Okay. Thanks.

MS. LABELLE: Thank you, Your Honor. I think I'll‘
go in the reverse order and just follow up and address the
last issue that Counsel raised as to whether we've failed to
set forth a valid claim under the ELCRA act. You know,
Defendants' own motion sort of is fatal to their argument.
And they argue that other than their bare allegations,
they're not sufficient prootf to support a conclusion that
sexual harassment was so pervasive as to these Plaintiffs
that Defendants could have been held to have had
constructive notice for pﬁrposes of Plaintiffs' hostile
prison environment claiﬁ.

This is a C-8 motion. We have pled. In fact,
that the harassment was soO éervasive that Defendants knew or
should have known, had constructive knowledge, of the
hostile priscn environmént. We have not yet got intc
Discovery yet, but we've clearly pled those facts that are
saying, you know, that there is a hostile environment, that
the vulnerability of youth, you know, we have a lengthy
complaint in which we detail that this is well-known, both
in Federal and in State findings and in the Department of

Corrections' own acknowledgment, that youth are highly

13
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vulnerable to sexual abuse within an adult facility. We
argue that, in fact, youth were -- there was éreat predation
on the youth, that they were sexually harassed and raped,
not just by adult prisoners, but by cross-gender female
staff. We've also‘alleged spécific facts with regard to the
discrimination based on age, with regard to the excess
treatment of youth into solitary confinement, and the
Tasering of youth and the failure to ﬁrovide them with
treatment consistent with their age.

We've alleged these facts. Defendants, of course,

have argued that we have to show respon- -- vicarious li- —-—

‘that we've alleged vicarious liability inside the Hamad

case. The Hamad case said that public service providers are
not vicariously liable for guid pro guo sexual harassment on
the unforeseeable criminal acts. of their emplbyees.‘ This is
not a quid pro quo case; this is a hostile sexual
environment case. We're not alleging that the Defendants
are guilty based upon what the prisoners did or what their
staff did, but their failure to take action in light of the
pervasive hostile environment. They're placing youth ——
their direct actions in placing youth in harm and then their
failure to train,vfailure to discipline, failure to
investigate, and failure to take steps to.stop the resultant
pervasive hostile sexual environment that occurred. We've

clearly pled sufficient facts for this, and I think that
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issue in a C-8 motion should be denied.

The next issue is —- is the amendment, and,
actually, I can dismiss -- Counsel didn't argue that,
although they did in. their motion, that Plaintiffs' claims
are barred by the pre-amendment ELCRA. This issue has been
resolved by the Michigan Court of Appeals in two cases, of
Gormer, Doe and Neal (phonetic). A total of 10 judges
sitting on a special panel, apd another panel concluded that
the Elliott-Larsen Civil Rights Act was intended to and did
cover all persons from discriminatory treatment by the
State. .The Supreme Court denied Defendants' application for
leave on this issue. So I think on that request to dismiss
based on the original Elliott-Larsen Civil Rights Act should
be denied baéed on the law that exists.

The third question is, is the amendment to the
ELCRA a bar to Plaintiffs' claims? And there are two parts
to this. No, because it's been declared unconstitutional in
a final judgment of a Federal court that is binding on this
Court. The ——- you know, the United States Supreme Court
said -- has stated in a number of cases that it would really
be unthinkable to suggest that state courts should be free

to disregard the judgments of Federal courts, given the

basic requirements that --

JUDGE: I'm sorry -- who said that? It sounded

like you said the 9th -—
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MS. LABELLE: U.S. Supreme Court.

JUDGE: Okay. All right. Go ahead.

MS. LABELLE: Given the basic requirements that
state courts have to hopor the judgments of courts in other
states and that Federal courts must honor state court
judgments. The issue here is what law -- I mean, first the
issue is, what is the preclusive effect of the prior Feaeral
court judgment ruling on the specific issues before this
Courf? There's no dispute that the issue's identical. And
they don't seem to have a concern with this, or that it’'s a
final judgment. We attached the ruling of the court in
which it said it's a final declaratory Judgment, which
Defendants chose mnot to appeal.

The quesfion that Defendants appear to quibble
with is, you know, the first judgment rule. The first
judgment rule is pretity settled. It says that it apélies to
the preclusive effect of any judgment. The United States
Supreme Court in Taylor versus Sturgell add:essed both claim
and issue preclusion in holding that there's no dispute that
the preclusive effect of a Federal court judgment is
determined by Federal court law. And, Your Honor, I --
Defendants filed a rather lengthy reply brief, and I'm going
to cite a few cases. And for the Court‘s benefit, I've
prepared just a list of the cases with a copy of the Federal

cases that I'm going to reference, including Taylor versus
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Sturgell.

JUDGE: Thank you.

MS. LABELLE: There is no dispute that the
preclusive effect of a Federal court judgment is determined
by Federal common law. Defendants guibble and say, "Well,
the Michigan Supreme Court in the Pierson" -- (phonetic) --
"case just said 'claim preclusion.'" Claim preclusion,
issue preclusion, it's not a matter of whether it's
collateral estoppel or res judicata, it's a matter of which
judgment came first. Res judicata, you know, a short primer
for all of us, I think, is that res judicata is not an issue
of the parties, it's an issue when in the prior litigatiocn
could the issue have been litigated, and whether it was cr
was not. Issue preclusion, collateral estoppel, is even
more narrow, and it says, "Was the issue litigated to its
finality?" 1t requires a specific 1issue to be litigated.

So for both claim or issue preclusion, the question is, who
made the decision first? Had the state court made the
decision first, it 1is cleér that the Federal courts_must
follow it. 1It's a matter of determin- -- and have to go by
state law in determining what the preclusive effect is. And
it makes sense, you know. Whoever issues the decision based
on their law; they have the right to determine how that
order and judgment is followed and what the impact of it is.

So I don't think there's any dispute that there are a number

17
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of other cases -- Venture, Global Engineers, 6th Circuit

case, which I've cited, the state courts are required to

follow Federal rules in deciding the preclusive effect of a

prior Federal judgment. It's absolutely clear.
So the question is, why does it matter? And that

is that in Federal common law, the preclusive effect has

~very little to do with mutuality of parties. And although

many of the courts and state courts have abandoned that as
well, the Federal law that applies is very clear, and it
says) "A:litigant should not have more than one full and
fair opportunity for judicial resolution."”

Defendants fought this issue in the Federal courts

and they lost, and they're bound by it. They can't -- it
would be like saying in -- to take a recent example, that if
Defendants —-- if the State chose not to appeal Judge

Friedman's decision on the constituticnality of the marriage
amendment to the‘constitution, that they could just say,
"Oh, you know what? We're goihg to come back and litigate
that in State court. We lost there, let's do it all over
again.” -You cannot do that. You've had your full
opportunity, it's been decided, Federal law says that binds
you and you can't, then, come back and try to litigate it in
the State forum at that time.

Defendants, I don't even think, would think to

argue that, that it's not binding in the state. Similarly,
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Defendants argument is that -- and I would note in two cases
in terms of the lack of need for privity is Ludwig
(phonetic) and Sunshine, both 6th Circuit cases, 1in which
the court says "clearly we've abandoned the issue of
mutuality because what we really want to look to is did they
have a full opportunity to litigate this™ and they did.
Defendants back-up argument is that only the
Governor and the director of MDOC should be bound because
they're the only ones who are really the Defendants in that
case. Again, there are a couple cf cases we've provided, a
U.S. Supreme Court case, Blonder v Tong, (phonetic)and a 8th
Circuit case, Robb v Hungerbeeler. And what is says is when
the state is the one litigating it, you really have to look
at who has the authority and who they’'re binding. And in
this éasc, you have the State of Michigan, the Governor was
the Defendant in the case, and is here, as well as the
relevant Department of Corrections -- the director of the
Department of Corrections here. And Defendants argue,
"Well, the wardens shouldn't be bound.” But the issue 1is
one of the authority of représentation and whetlher there is
privity between those govérnmont officers and the éurrent
wardens. And the case laws are absolutely clear, that there
is privity. It would be like, to return to the —-— the
recent .DeBoer case, it would be like arguing, "Well, you

know, it was just the DeBoers and it was just one agency



IVED by Michigan Court of Appeals 5/13/2014 3:35:18 PM

1
=
ol

RECE

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

20

involved there, so, you know, the tax collector doesn’'t have
to follow the decision in terms of marriage,.and,you know,
we can still disciiminate against other people because they
weren't the parties in the first case." Where the State is
involved and when you're talking about a declaratory |
judgment regarding the constitutionality of it, the State
and all people that would be‘bound under them and they have
authority over are likewise bound.

Lastly, Defendants argue the State should have the
same benefit of the United States government, and therefore
offensive mutual estoppel should not apply. They cite
two ——- two cases; one in the 1lth and one in the 9th.

First, they're not 6th Circuit cases,lso it's not the law
that's applicable here. Second, you know, those were not
like here where the very'agehcy that was involved in the
first case is the same agency involved in the second case.
You had a class of prisoners there; you have a class of
prisoners here, and the whole issue is the constitutionalily
of amendment on prisoners. And you have the same agencies
involved that had the full opportunity to litigate this.

And I think that if you look at these cases that Defendants
cite, they're clearly distinguishable.

Independent of -- though we feel strongly that
this Coﬁrt is bound, we ask this Court to make an

independent determination that this amendment violates the
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equal protection laﬁs as the Federal court found. You know,
t+he amendment -- well, the ELCRA law says that you cannot
deny an individual the full and equal enjoyment of services,
facilities, privileges, advantages of a public service
because of race, colcr, national origin, age, sex, et
cetera. The statute also, with regard to hostile sexual
environment, provides that the opportunity to have full and
equal utilization of a public service without discrimination |
based on race, color, national origin, age or sex 1is
prohibited and declared to be a civil right. The amendment
exempts from'this protection and a protection which the
Court of Appeals in the Neil (phonetic) case, back in 1999, ;
recognized is essentially a codification of. the
constitution's equal protection and anti-discrimination
clauses, broadened to include categories not covered under
the constitution in two different ways.
First, the Act p;ovides a cause of action and
remedies for violation of equal protection and
non-discrimination doctrines. And, second, it provides a
more specific definition of what constitutes a denial of
equal protection of tﬁe laws by specifying that the State's
barrgd from engaging also in gender, disability, age
discrimination; areas not included in our original

constitution.

The amendments, as they carve out prisoners out of
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the State's otherwise general scheme from forcing the
State's constitution. Defendants argument, at least in
their briefs, was that this is because correctional
facilities are not open to the public. The statute does not
exempt correctional facilities, Your Honor. The statute
doesn't say correctional facilities are not public services.
The statute says that -- and it doesn't exempt volunteers,
employees, visitors, you can't discriminate against them.
Tt just targets current or former prisoners, because it says
that for any decisions relative —- made relative to a person
who is incarcerated, those decisions can't be challenged as
discriminatory. Any decisions or treatment for a -- based
on a person's —- well, let me get the exact language: "Only
with respect to actions involving individuals serving a
sentence of impriscnment." So anyone else, it's a public
servicé for. But prisoners or former prisoners, because you
could get out and become a so-called member of the public
which Defendants seem to think is a relevant issue, but you
still could not sue for discriminatory treatment while you
were serving —— any decisions made while you were serving in
prisoﬁ.

JUDGE: And as I understand Defendants' argument,
it would be that -- that MDOC could segregate priscners
based on race and ﬁreat them all differently, —-

MS. LABELLE: Certainly.
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JUDGE: -—- and the only remedy -- and those
prisoners would ha%e no State remedy; they're only remedy
would be in Federal court?

MS. LABELLE: Correct. You could decide -- the
Department of Corrections could decide to put all black
prisoners in segregation. They could decide, as they did in
the Neil case, to allow staff to have a pervasive and
rampant situation of custodial sexual abuse. And those
women would not have a cause of action under State court
law. They could decide that they would throw young
prisoners -- in this case, children under the age of 18 —-
in cells with adult priscners and.the resultant rapes that
we say they knew or should have known would happen, they
would have no basis to challenge under the State Civil~
Rights Act, and under the consfitution, Your Honor, because
the:constitution, as Defendant argues, provides no damage
remedies. You would have no jury trial. You would have
none of the benefits of the Elliott-Larsen Civil Rights Act,
which is cssential legislation intended in the constitution
to implement that constitution. So taking one group of
people from its protection is a denial of protection of the
laws in the most literal sense, as the Supreme Court fuled
in Romer (phonetic), the guarantee of egqual protection of
the laws is a pledge of the protection of equal laws. And

here they want to say that the prisoners should not have
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access to those equal laws for their treatment by the
Michigan Department of Corrections. Tt's inexplicable, as
the Federal court found, by anything but énimus. And
although we've argued in our brief that this court should
look at heightened scrutiny because of the fundamental right
being affected( the access to the coufts, we think the court

need go no farther than rational basis. Defendants have

“argued that, "Well, one rational basis might be to deter

frivolous lawsuits." But it's not rational to say we're
going to deter all lawsuits in order to get to that. The

Prison Litigation Reform Act does address frivolous

lawsuits, but as the Federal court noted, this is way too

broad to have a rational connecfion to just frivoious
lawsuits, and there are many ways to deal with that as
opposed to opposing all litigation for discrimination. And
as we've cited, too, in both the attachments to our brief
from the Civil Rights Commission and the cases that had been
decided under this amendment and the cases that were
targeted by this amendment were clearly not frivolous.

It's not a defense to an Equal Protection claim to
say, "Look to Federal actions. You can go to Federal court.
You can go'to another state to ge£ married. Yoﬁ can go to
Federal court and get your DOMA protections.” That has
nothing to do with equal protection under the law. 2And, in

addition, of course, those are not the same benefits that
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people get under our state Civil Rights Act, but it's simply
no answer to a denial of equal protection to say, "Well, you
can go and have other remedies.” It's the issue -- it has
no applicability in equal protection'analysis as the Federal
court found.

I think I would note that the argument that
Defendants have made that somechow this is necessary to keep
Federal courts out of —-- or to keep courts out of the
activities of prison or that it somehow interferes with
prisons' legitimate opportunitiesrand services, I think is
just —- it's nonsensical and it's frivolous. If you could
say that, you could say that prisoners have no right to any
laws was because courts shouldn't be involved in anything.
And so it has no rational relationship to carving out only
discriminatory treatment under the Civil Rights Act. It
alsc —-- you know, there‘can,be no valid claim that somehow
it's a legitimate service or related to prison
administration that you discriminate based onbraCe, color,
sex, and age.

Defendants also often argue that, "Well, they're
not similarly situated to the public,” but that is not the
issue at all. The issue is wiphinrthe prison community.

Can you treat different prisoners different based upon these
discriminatory bases? And the Elliott-Larsen Act says "no."

And you can't preclude them from challenging that
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mistreatment withecut running afoul of equal protection law.
As the Federal court found, the ELCRA amendment denies
prisoners the basic protection against discrimination that
all others are afforded without any rational basis. It
violates the parties' equal protection rights and is
unconstitutional. Thank you.

JUDGE: Thank you.

MR. GOVORCHIN: It looks like we agree that the
statute does define actions and decisions of a correctional
ins— - -— of a —— in a correctional facility with regard to
a person who is serving a term of imprisonment not to be a
public service. I think we're —- we've agreed that far.

The question —— the rest of the question is whetﬁer or not
the statute is unconstitutional .on its own or whether or not
the Maso6n decision somehow binds us. I think we've covered
the Mason decision gquestion in the briefs more than
adeqguately. But the guestion about whether it's
unconstitutional on its own, I think éould use Just a touch
more of a reply.

And that is, "similarly situated" is how one -- is
the phrase that’'s commonly used to.describe whether there's
a denial of egual rights somewhere. "Similarly situated" is
the phrase we use so we understand that people who are not
similarly situated don't necessarily have a claim to say

that if somebody else has access to something or is denied
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something and they're not similarly situated to me, that T
don't necessarily havé a claim; that my rights have been
violgted,because that un-similarly situated person has been
denied or granted something. Similarly situated is the key.
And that's actually part of the rationale for the amendment
to the Elliott-Larsen Civil Rights Act. So when the
amendment went through to define that actions or decisions
in a correctional institution with regard to a person
serving a term of imprisonmeﬁt would not be a public
service; That was a way of making that statute consistent
with what the Supreme Court had recently also said in Brown
with regard to the public building exception. That is,
there is a distinction in this area of public service, of
access to a public service. The push-out of public service

to invitees, to citizens who are -- can then choose whether

or nol to engage in the public service.

Sd we can all choose whether or not to go tc the
Secretéry of State's office and do whatever business we want
to. We can choose to go to the municipal library. We can
choose to take a class at the community college. We can
choose to seek records from the Department of Community
Health. These are voliti§nal activities where the citizen
is choosing to engage in the provision or the availability:
of a public service. But for that person incarcerated in

the county jail in Brown, could not choose to be there. And

27
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because of that status of their compelled presence in there
for punishmeht,‘not -— I don't want to be silly heré; this
isn't punishment for a violation of some other independent
right; we're not talking cartoons here, we're talking
something real. .So these people are in a certain situation
where they're not receiving, according to the legislature, a
public service. The pubiic receives a service by having
these prisons operating. Bﬁt the prisoners themselves, are
not receiving, through the management of that facility with
regard to them, a public service. And the reason is they
are not similarly situated to the other invitees; the other
ﬁembers of the public who go and engage in one form oxr
another of accessing public service.

But that doesn't mean the prisoner can't be a
person accessing public service, if they're doing some of
those other things in which they would be similarly situated
fo a business invitee. So in actuality -- so to -- again,
what would that be? Thatvwould be applying for a new
registration, getting your birth certificate replaced, maybe

a driver's license in anticipation of release, birth

certificate, prior acces in the court in regard to a child

custody dispute, all of these things would be a public
service and the prisoner would have a right to do it and
shouldn't be denied based on something -— some prohibitive

basis. What the legislature has said is that for this
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purpose of the housing and management, those decisions
regarding a priscner who has been remanded, compelled
against their interests, their own personal desire, to be
managed,by a correctional facility, they're no longer
invitees. They're being managed against their will by a
correctional facility. Those actions and decision of that
facility with regard to that.person serving the term of
imprisonment, are not a public service. So if they're not a
public service, is there a rational basis for it? And I
think I've explained that, more so in the brief.

But to highlight, there are several reasons we've
mentiocned in the briefs, to protect the public risk, avoid
frivolous lawsuits, but the -— T think the biggest one is to
harmonize with the Supreme Court's ruling in Brown this
distinction, this recognition that a person who is forced to
be housed in some place is not volitionally accessing their
management; they're forced to be there. They don't have any
choice about it. They are not an invitee. They're not like
me if vaas going to the clerk's office downstairs and
trying to get a récord and they said, "No, you're jusp too
ugly." You know, for whatever reason, they're just not
going to let me in. You know, if I'd say, "Well, I thiﬂk
that you're really saying I'm too old, that's age
discrimination."™ Well, I could make a thing about that, but

the point is, that's a person accessing a public service.



IVED by Michigan Court of Appeals 5/13/2014 3:35:18 PM

,\
o
ot

RECE

=
(@)

11

12

13

14

15

16

17

18

15

20

21

22

30

Instead it could be -- it could be a recognition under the

Elliott-Larsen Civil Rights Act that these people who are

forced to be there are not invitees and that's that.

That harmonizing of that treatment is actually a
rational basis for the statute itself. The harmonizing éf
that status under the Elliott*Larsen Act with the
Michigan -- the controlling case precedent in Michigan of
the Brown decision that reccgnizes the difference between
invitees and inveoluntary commitments, so to speak, is also a
basis for recognizing the constitutionality of this because
ycu're not comparing the prisoners being managed with other
similarly situated persons. Thank you.

JUDGE: You're welcome.

MS. LABELLE: Your Honor, if I just may -— on two
peints, and I think I realize that the Court wéuld not be
able to render a decision today; this is pretty complex, and
I've given new cases. But I just did want to point out with
regard to the public building exception in the Brown case, 1
would urge the Court to lock; it is so different in terms of
statutory requirements and, in fact, talks about it'sra
plurality decision and it talks, of course, about that it
has to be open to -- and ﬁsed by a member of the public.
And, in fact, the Brown case resulted in -- in the Mascery
{(phonetic) case in 2003, the Board of Regenﬁs versus U. of

M., in saying a dorm room -- a dorm area, a university dorm
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was not a public building in any fashion, and therefore
university students who fell in a dorm room were excluded
frecm the public buildings exception. It's a very different
statute and rationale than the implementation of our
constitutional rights to equal protection. And, my God, if
anywhere you have to ensure that the constitution is bcing
applied, it's with people who are held in detention and
under total control of the State. And to say that the State
may discriminate in those circumstances 1is deeply
disturbing.

JUDGE: Okay. I agree that the mattefs here are
complicated, but I cdon't think that I need to take it under
advisement. I couldn't agree more with Judge O'Meara when
he states that prisoners do not lose their right to equél
protection by virtue of their status as inmates. And I

believe that his opinion is both persuasive in convincing me

' that the Elliott-Larsen Act is unconstitutioral as urged by

the Defendants and also that his opinion is binding upon me
as a decision declaring that portion of the Elliott-Larsen
Civil Rights Act unconstitutional. So I deny the motion for
summary.disposition.

MR. GOVORCHIN: Your Honor, I ~- 1 have a motion
prepared. Or, I'm sorry --

JUDGE: An order?

MR. GOVORCHIN: -- an order prepared. I did have
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.one ——

JUDGE: . Denying --

MR. GOVCRCHIN: -- going the other way.

JUDGE: Denying your motion and probably asking
for a stay, also?

MR. GOVORCHIN: Yes, but I have a separate.motion
fér that, if that's acceptable.

JUDGE: COkay.

MR. GOVORCHIN: Or a separate orqer for that. 1If
1 can show a copy of the order;

(Off the record interruption)

MS. LARELLE: You know, I'd like an opportunity to
revieﬁ this, Your Honor, the order.

JUDGE: Okay.

MS. LABELLE: We have a number of —-- we have a
number of other motions today, so I'd like to look at it
before I do..

MR. GOVORCHIN: Youf Honor, may I make a cral
motion for stay pending appeal?

JUDGE: Yes. And —-

MR. GOVORCHIN: SO ——

MS. LABELLE: I'm —-— I'm going to object. 1I'd
like an opportunity -- well, I'1ll wait until he makes his --

JUDGE: Go ahead.

MR. GOVORCHIN: Your Honor, because there are a
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number of appeals pending it seems like a good idea to get

them all going in the same direction, and also to —— it will

help ultimately move things along, I would ask that the
Court stay further proceedings in the case pending the
Defendaﬁts prosecution of their appeal, whichbwe are fully
committed to do and will do'as soon as we get that order
signed. So if I could, 1 have a motion -- or, I have an
order -- I'm sorry -- an order granting thé stay. I also
have one denYing the stay, depending on which cone the Court
would choose.

‘JUDGE: Ms. LaBelle?

MS. LABEiLE: Your Honer, I would just note that
we have had four —-- since December, four applications for
leave to appeal, waiver‘of the transcript request, immediate
consideration, motions for stay, none éf which have been
granted. But I am deeply concerned on this one, that they
go up, ask to waive the transcript and present, therefore, a
order that is bare bones; it doesn't have this court's
reasoning in it —- I haven't really looked at it
carefully -- nor does the stay have they given any reasons
or rationale for the stay. There are, as the Court knows,
specific reasons that you have to set forth in order to get
a stay of proceedings. 1I've heard none of them. I wish the
record would be clear here for the fifth or sixth appeal

that's going to go up, so I would ask that the Court ask --

33
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require Defendants to file a motion in this regard.

JUDGE: Okay. I'll take a look at the order and
I'11 decline to hear the motion for stay as an oral métion
without notice to the Plaintiffs.

MS. LABELLE: Thank you, Your Honor.

MR. GOVORCHIN: May I ask one further question on
that same topic, then, -~

JUDGE: Yes.

MR. GOVORCHIN: -- for mechanical purposes --
procedural purposes. When we file the motion tomorrow,
would we -- we all agree that we can hear that next week
when we're here for ancther matter?

MS. LABELLE: I don't have any objection.

JUDGE: With her consent, yes.

(End of part one of audio recording)



