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IN THE UNITl~D STATES DIS TRI CT COiJRT FOR THE 

EASTERU DISTRICT 01~ MISSOURI 

EASTERN DIVISION ' 

UNITED STATES OF AMERICA, ) \ . 
) 

Plaintlff, ) 
) 
) CIVIL ACTION NO. 71 C 372(1) 

v. } 
) 

CITY OF EU .. CK JACK, HISS CURI ) PRETRif~L BRIEF I<'OR THE 
a mun:i.cip:il corporation, · ) 

) 
Defendnnt. ) 

) 

INTRODUCTORY STATEMENT ,. 

On October 20, 1970, the newly incorporated City of 

Black Jack passed a zoning ordinance excluding any further 

prohibited the construction of the proposed Park View Heights 

development uader the FH.A Section 236 progtam. The question 

in this case is whether this zoning ordinance, in the cont~xt 

in which it was passed, constituted r<lcially discriminatory 

conduct denying persons equal housing opportunity secured 

by the Fair Housing Act, 42 u.s.c. 3601 et~· The United 

States ~ontends that it did, nnd seeks relief pursuant to 

42 U.S.C. 3613, which authorizes suit by the Attorney General 
·k/ 

where deni.::ils of equal housing opportunity have a public-

as well as a private impact. 

*/ See United Stri.te s v. HnntP'I'.", 1+59 F. 2cl 205, 217 (!~th Cir. 
l972), c?rt:_. de~. U.S. (1972), 34 L. Ed. 2d 189. 



At the tr i al, the United States will endeavor to 

est2blish the f ollowing: 

1. The effect of Black Jack's conduct was racially 

discriminJtory i in that it perpE'.·tuated the virtually all-
I • 

white chnracter of Blnck Jack ~nd the existing p.:lttern of 

racial segregation in housing ln the St. Louis metropolitan 

area. This pattern of segregation was not f6rtuitous, but 

resulted from a long and melancholy history of deliberate 

discrininntion in housing by both public and private bodies. 

Its reinforcem:;nt by Black Jnck not only i41paircd equal 

hcusing opportunity, but equal 2rJployI1lent opportunity rrnd 
,. 

equal educational opportunity as well. 

2. Racially discriminatory L~pact'being shown, Black 

Jack has the burden to cs tab lish that its action was required 

by a compelling state interest. The·evidence will show 
• 

that Black Jack cannot even approcch making such a showing, 

and that, in.fact, Black Jack's extraordinary course of 

conduct in this case, beginning with its remarkably timed 

secession from St. Louis County, and continuing through its 

passage of the challenged zoning ordinance, contravened 

established pr~nciples of zoning and planning. Our expert 

testimony will est<.1blish that, far from sho11.iing a compelling 

nonracial necessity to do whnt it did, Bl~ck Jack will not 

be able to show that its conduct, from a nonracial standpoint, 

was even plausible. 

- 2 -



3. Black Jack's officials h3d a duty to know, and 

in fact knew, that the effect of thair conduct would be to 

perpctu12te segregation. Under conventional legal principles 

and common experience, they were presu:-;ied to intend the 
\ . 

natural consequences of their conduct, and in that sense, 

their purpose r,vas racially discrimirw.tory. In addition, 

there is extensive extrinsic evidence of racially based 

opposition to Park Vie~·1 IleightG both by the architects of 

the secession nnd restrictive zoning ordinance and by the 

citizens to Dhose views the leaders were responding, This 

proof of racially di~criminntory purpog~ j_g garman~ not ~nly 
to bolster the proof of a violation, but also to counteract 

any attempt to shew a "compelling state interest" to justify 

:lts ection. .. 

... ·J .. 
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BLACK JACK'S ZONI!;G ORDH;ANCE HAD 'i'BE EFI~ECT 
OF "(')';'RP1~·ru ''I'.,.1',~G n "CT~ I Cr'G T)t:'G \'~10' 1 • LL , -1 .1..n ;.~~ ........ h _, ..;.1.... L\l.'.. ~ .L -r, 
AND Or' UlPi\IRI!':C EQUi\L OPPO:\TUNITY 
AND EDUCJ.TIOi'.·l IN BU\CK JACK AND IN 
HETROPOLITA:'l ARE.A 

IN HOUSING 
IN- E~·lPLOYNE~IT 
THE ST. LOUIS 

A. THERS IS WIDi~SI'llEAD Rf:SID"S~~I/J, SEGREGAT T0?1 IN BLACK -----
JACK Alm r:; 'l'EE ST. LOUIS NETROPOLITAH AREA 

'l'he evidence at trial in this case will show that 

Black J c'.!ck is u virtually all ··white municipality, thnt the 

St. Loui3 metropolitnn area is characterized by widespread 

. 1 . . h . r~c1a separation in .ousing, and that both conditions stem 

from pervas ive a~d deliberate discrimination by private 

and public agencies. Park Vie~1 Heig~ts, on the otlrnr hand, 

was to serve a ugor grou~ in ~hich blncks were substantially 
... 

represented , and a serious effort was made to accomplish 

true fre edom of choice and a meaningful level of desegrega-

tion. By excluding a devP.lopment ~hi.rh had ?rospccts ~f 
' 

reversing the prec:·dsting raci31 pattern, Black Jack per-

petuated it. 

was 

While racial integration in the City of Black Jack 

described as i:fantast ic" by Mayor Keith Barbero, */ the 

statistics tell a different tale. According to the 1970 

Census, the racial componition of Black Jack was almost 99% 

white. *-!•/ 

Racially, Black Jae~ is representative of its 5ur-

rounding area. Annlysia of the census data for the entire 

*/ Dcp. Barbe~o, P? · 29-31. 

**/A Frccise calcul~tion of .the black percentage of Black 
~ck' s pop.ul.:.ttion i~ impossihl2 bcc;:use the City includ<:?n 
so:ne census districts · in whole nnd oth ,~rB in part .. Ti1e testi­
mony of D r~ partrncnt of Just~.c e n:~senrd1 nn;ilynt Nancy S·...;reesy 
wi ll show that the ucrcenta2c oi blncks in P~rh nf ~h~ 0 ~ 
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,, , , 

area north of Route I-270 (which runs frcm enst to west) 

ehows thJt its po~ulation is about 987 .. white. -,':/ As of 

1970, the Hazelwood School District, of which Black Jack is 

a part, had a total of _ 2l~, 256 p:;:pils, of whom 250) or 1%, 

were black, ';~*I 
I • 

The segregated condition of Black Jack and its en· 

virons is not isolated, In Perk Vi.e~1 Hei~hts v. City of 

Black Jae~, 467 F. 2d 1208, 1216, note 10 (8th Cir. 1972), 

the Court of Appenl3 describ~d the pertinent racial facts 

in the motropolitnn St. Louis area as follow3: 

In the area of hou~ing, plaintiffs present 
~ tati:>t).c~ which reflect a ~ro;·yin~ p~ttern of 
racial segregation in housing in the St. Louis 
metropolit ~n area . The percentage of black 
residents in the Ci t y of St. Louis has increased 
from 17 per cent to 46 per cent of the city's 
population in t~1c last 20 years. In St. Louin 
County, in llhich Black Jack is loca.t~d, the 

I. , .. .., . -"-
per cent to 2.1 per cent of the population of 
the county as a i1holc. 

Inability to escape from the inn-er city 
likeuisc makes it rr.ore likely that one will r~·· 
side in old2r and, th?refore, less desirable 
homes. The emrnigration trend h.:i.s resulted in 
95 per cent of all ~ew housing being built in 
the suburbs. Eighty per cent of the black 
population of th~ region lives in hoQCS that 
are at least 30 years old. Forty-three per 
cent of the blac~ population lives in hou~ing 
that is i: ricusly substandttrd, and 33 per cent 
in housing that is overcrowded. 

In the schools, the segregation is even 
more apparent. Five per cent of the total en­
rollment in t~c county ii black; in the City of 
St. Louis, the enrollment is 64 per cent black. 
The schools in the ghett o area of north St. 
Louis are virtually all black. 

*/ PX A-l(n) 

4~ I nv A_ 1 A 
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tivln;; in the c)_ty c:nts~s (](~crca£cd cr;1• 
ploy.:ient op:wrtunitics ~l::::o . f3cb1ce:t1 1951 and 
1969, the city lost a tota l of 37,000 pnyroll 
jobs, a decrcnsc of 9 p~r cent w~ile the pay­
roll job~ in St. Lo~1i~ County increased by 
197,000, ~n increase of 448 per cent. In 
manuf.ac turinG , the cotm.ty gained 7 7, COO j ob3 -­
an increase of 420 per cent, while the city 
lost 49,000 j obs ~- a decrease of 25.7 per 
cent. In retail tr~de, the county gained 
44,000 jobs •d an in~rcane of 540 per cent 
and th~ city lost 25,000 jobs a decrease of 
33 per cent;i 

-
Unemployment and sube.mployri1ent are more 

1 · · i .{' h 1 · · · · · · t 'rh ll(e y .i;or ti.ose i v1ng in tne inner c1 y. e 
uncrr.pl6ym~n t r~te fot" the area of north St. 
Lcuis City is 12.9 per cent, cc~par2d to 2.9 
per cen.t frn· thG nre.1 2.s a t1holG. Subecployrnent 
is 33.9 per cente These statistics seem to 
indicate that e:nployr.:ent opportunities are 
in~~~agingly to bQ found only in those aren~ 
i1hcre the· low and moderate inco~e citizens 
do not live. ::_/ 

B. THE P-..:\CIAL RESID~l'ITIAL P.\TTE~}IS P..ESUT....TED FRCH DELL3E?..:\'fE 

L? onv SL--L1u1 .t.-·t1'• ·p- u 0u .. 1.l.°C · , ... l• r;r-l--~ ~- ,.l"' ~~--t~.,-t ...... t-in., o ~ l-;, «..1.a.•'-.& r ... ~-- - .. --_.--~--· - · ·· ~('lusea 

the raci.:il residential patt~rns which have kept blacks and 

wi.15-tes apart in the St. Louis metropolitan area.. 

With respect to the private housing market, the 

history of discriminntion started long ago and ccntinued un-

nb:.lted t~ntil quit~ recently. In about 1915, the burning of 

black homes in En.st St. Louis brought thousand~ of blac!<s 

across the river to Louis, and, as the Executive Secretary 

of the Sto Louis Real Estate Exchange tactfully put it in 

*/ The Court 1 s foocnote i~ takan fro~ the alle~ations of the 
complaint' in the Park View Hci'.i:.hts suit, and is predicated 

- - ~r--

on in£oniation available b~tore the rc3ults of 1970 census 
became kt!O\m. We t:lil 1 show <lt. trial, however, th.:it the 1970 
census fully corroborates the thrust or the Court's footnote 
a~d changes only a few details which have no bc~ring on the 
.result . in this c.:ise. 

- (.. -
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a lcttC:l:' to a counterpart in Detroit , "a flock of Ei::hiopians 

,,.·ere imported frc:.1 the South bj ~ group of poli ticnl leader~. :_/ 

This bro~ht "the ncgrocs [sic J. ru~bing elbows Hith the 

whites , 11 a situatio!1 which the whites found intolerable. '!:.!_/ 

In 1916, the City of St . Louis passed an ordin'1nce prohibit-
I . 

ing residence of bL1cks in white areas, and vice versa. t:::..I 

In 1917, howeve1·, the Supreme Court of the United States 

held a similar Lou:i.sv:i.lle, Kentucky, ordinance unconstitutional, 
::; 

Bu~h::i.nq_~ v. W.:rrleI , 21~5 U.S. 60 (1917), and the real e~ tate 
- ~ ~ :· ~ __ : :-; ·- -: 

indtrntry turned to racially restrictive coven.:mt.s. In 1923, 
... __ =- _"": .. 

99% of the members of the St. Louis Real Estate Exchange 

personnel voted to designate cer~nin Negro sections in the 
,.. . :;:-'?.::; :; ~ a __ ;•,. - .· -

City and to prohibit sales to blacks outside t hese sections. *~'-'**/ 
. ~ ~ : .. : : : : ·..: :: ~- = ·- .-_ .: :, : 

In 1929, the Executive Secretary of the St. Louis E::change 
. , - . - .. . . .. - .. - . -·. - - -

proud ly :.0lc.t~d that "we nre rigid in the enforcement of this 

rulc 11 ( against s a les to blacks outside their designated areas) 
___ .._ __ ~ --~--. :._ -~~~ -~- :: :-· :: ~ :.-r~ o 

and that members had been_tJn?<l , ~~pencfecC~1;expelled for 
.. 

vio lations of it. In 19L~9 , :the St; Louis. Board voted to re-

tain the separation of th-e city::·alorig .racial :lines. **·k"k~'< / 

· The .St. Louis ·reai-: ·es fate ·1ndus try.':s .::vigorous adherence 

to racial segregation in housing is :reflccted in Plaintiff's 

Exhibits ·D-1 throe6h D-13~ ~and to some-extent _echoes a similar 

~~J PX D-3. 

~/ 

~/ PX D-1. 

~/ PX D-2. 

. . -_. : : :-=~ : :: ._-:-
-- .-., .. _, 

_. """ - -

**">"*'"'/ Se<? PX D-l~ • . In this exhibit, a 1949 letter to a Detroit 
rcai estacr..? representative, CL1rencc Long, Executive Secretary 
of the St. Louis no~rd , relat ed that r estrictive accion was 
neccss.:ir:1 b~cau:Je oi.: higher earnings by Negroes during the 
·· ·· -

0
.,...... ..... f•h n oci· ~ hl ; ~h~Pnt of "Eleanor Clubs . 11 .'.lnd c c rt.'.lin 



policy of the National Association of Real Estate Boards 

(NAREB), of which the St. Louis Board is n r~cmb~r . Until 

1950, NAREB's c0nons of ethics cxpreGsly provided that 

A realtor shall never be instrurn~ntal 
in introducing into a neighborhood a 
charuc ter of pYoperty or ,occupJncy, 
members of any r «c~ or. nntionalit.Y 
whose presence will clcarl7 be de­
trimental to property values in the 
neighborhood. -::._/ · 

In 1950, NAREB, while continuing to adhere to the npirit of 

the old rule, elininated the unadorn2d use of the word3 

"race or nationality11 from the national versicn of the ethics 

of the profession. The St. Louis Board, however, made it 

quite plain that, so far as St. Louis was concerned, blacks 

in a white area remained taboo. In 1955, the Board's 

Executive Secretary ·wrote a letter to all members of the 

*I P~{ D-15 . 

Our Bea rd of Directors wishes to call 
to your attention our rule, th.:it no 
Member of our Board, may, directly or 
indirectly, sell to Negroes 1 or be a 
party to a sale to Negroes, or fin.'.ince 
property for sale to or purchase by 
Ne3roes, in any block, unless thC!re are 
three s2parate and distinct buildings 
in such block already occupied by 
Ner_;r~cs. By a ·'block is meant, both 
sides of the street on which the 
property fronts, between intersecting 
streets.' 

This rule is of long standing, and 
has our intcrpret3tion to be direttly 
associated with ATticle 34 of the Code ­
of-Ethics of the N3tional Associntion 
of Real Estate Bocrrds, readirtg: 'A 
Realtor ~houla not be in3tru~entril in 
introducing into a neishborhdod a 
char~cter of property or use wnich 



will c lenrly be detrimental to 
property values in th3t neighborhood. ' 

Recently it hns been observed that 
some Hcmbe·rs of our Do.::rd are of fcrinz 
for sale to Ne3rocs) property in the 
city of St. Louis in violation of our 
rule. In somo instances thereof it 
is quite possible th:1 t the said of­
fering~ are mnde without ·the knowledge 
of thz existence of cur rule. There~ 

fore, we ask that you caucc a bulletin 
to be issued to your Members , present 
and future, reciting our rule and 
Article 34 of NAREB Coda-of-Ethics, 
and requesting due observance thereof ••• 

He ask that you govern yourself 
~cco~<ling~y ·wher:. d~ali~9 ~1ithin property 
ln C1ty or St. Louis . ~/ 

On October 15, 1958, the Real Estate Bo ard voted to allow 

sales to blncks in the city if a single :negro already lived 
. 

on the block; in the county, three prior black residents con-

**/ ·tinuc<l to be required. ~ In both nreas, the prohibition 

of sales to bl<icks in all-white areas continued in full force. 

Alfred H. Mayer, the defendant in the landmark case 

f J M C ***/ t tlf" d t i 1 d 'ti o _Q_I~ v. -Tfcr o., -- c~ · 1e on -r u eposi on 

that he was familiar 't°lith the rules ngain~t sales to blacks 

in white aren3 , that such sale::> were regarded as "blockbusting," 

and that these racial restrictions were generally i mplemented 

196 8. **_·.\-__ ·_·"_ / in the St. Louis ~rea at least until 

*/ Stipulation dated February 23, 1973; PX D-15, pp. 233-34. 

**/ PX D-10 • . - ' ~ · 

~~~/ 392 U.S. 409 (1968) . 

***~1: 1 ?-fayer Dcp. , p. · 2 o. 

- 0 -
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He testified that after he failed to persuade his competitors 

in the 1960's to sel l to blacks on an open occupancy basis, 

he operated his subdivisions on a segregated basis too, 

except for those subject to Presi~J~nt Kennedy's Exe cu ti vc 

Order of 1962 requiring 6qu~l opportunity in some federally 
I . 

assisted housing. Mayer felt a financial necessity to do 

so because nobody else was integrating. Incidentally, 

Paddock Woods, the segrez2ted Mayer devclopnu~nt which was 

the subject of the Jone3_ cr.tse, is only a mil~ or so f1·om 

Black Jack. :1 
The discriminaticn in the housing market which 

chm:::-.ctcrized the St. Lou{s area did not stop at the city 

limits of what is now Blnck J acl<. As we have observed, 

supra, pp. 4-5, the 1970 census discloses that a Negro in 

Black Jn.ck wa!; something cf 

that, of the few blacks who did find their way into the city, 

at least several experienced deliberate attempts by a local 

builder to exclude them on account of race, and did not in 

fact succeed in moving to Black Jack until after the 

Freedom of Residence organiztition and its attorneys had as-

sisted them to do so by challenging the legality of the 
.... , .. I I .. ,., 

builder S· ac t ions. ~ One black who failed to obtain a 

*I Willia:n HcKinrn~y, who had the responsibility to ·work on race 
relations for HUD from 1953 to 1966, also related in some de­
tail the restrictive practice of St. Louis real estate companies 
nnd fin3ncial institutions during his deposition in this case. 
Several :<dditional witnesses identified in plaintiff's summary 
of its tcstiffionial proof will also testify to discriminatory 
practice!> in the housing market . pp. 10-13, McKinney Dep. 

!:!:_/ Anticipated trial testimony of Calvin Horgan, Faith Smith, 
Louis }{u;_;hcs, John Hunt and Mrs . Cuthy Yokum. 
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hou3e , but who did get an llpartment, was called a "nigger" 

by a teenager in the midst of the Park View Heights con-

troversy, aud was obscenely invited in 1971 .to go back to 

Africn by ·vandals who wrote the r.:essage in sh::iving cream on 

'I</ his mirror. - Under these circumstances, the insignificant 
hich 

perccnt~ge of blccks in Black Jae!<, and the l -0.w level of 

residential segregation in the St. Louis area, can hardly 

be termed fortuitous. 

,.. 

"!:_/ Anticiput(?d trial testimony of John Hunt. 

' ~· i 

} 
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In view of the pcrvasl.vc character of discrimination 

in the privute housJ.ng market , and the power and willingness 

of the Real Estate Bo:1rd to di~ci?~inc those \;ho violated 

segregation rules, tr.e state needed t9 .do little more with 

respect to privately owned housing than to lend its weight to 

the j_n<lustry's raci~l pr2ferences. After it becCJne apparent 

that St. Louis' 1916 ordinance prohibiting residency across 

racial line:; was invalid, the real estate industry turned 

*/ to the expedients of racially restrictive cove11~mts, - and 

the His~ouri courts l·cadily enforced such covenants as being 

in all respects consistent with Missouri's public policy. 
" 

See Krae~er v. Shell_ey, 355 Mo. 8ll~, 198 S.W. 2d 679 (19l}6), 

in which the Court ironicnlly indicated · that a provision of 

the 'Missouri C'onsti.t-:.1tion secu~ing ~;~Z4! 0pp0:.:i.:uuii..y Lu ui.l 

"not only sustains but even strengthens" prior decisions en-

forcing racial restrictionc. After the Supreme Court of the 

United States hald judicial enforcement of these covenants un-

constitutional , Shelley v. Kraern~r, 334 U.S. 1 (1940), housing 

over Hhich state and locnl authorities had control nevertheless 

continued to be segregated. Public housing in the St. Louis area, 

which is overwheuningly black, htis been located almost entirely 

· bl k f h · d i'n all-black Ki'nloch -**/ in ac areas o- t e city an 

*/ See, e.g. PX D-3, D-4. 

~! See PX A-3, pp. 536, 51-i.8; .:mticipated trial tes tirnony of 
HUD representative Robert Strassner. 
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in North St. Louis County. According to the testimony of 

HUD 1s William McKinney, St. Louis public housing projects 

were openly segregat2d until tha 1960 1s and continued to be 

wholly racially identifiable in te~ms of project occupnncy 
I • 

even thereafter, with only the slightest steps towards token 

*I integratj_on.-

11issouri's public policy in area~ other than housing 

remained favorable to racial seBregation for many years, and 

this too had the irievitable effect of supportin~·discrimina-

tion by private parties. The state's rigid insistence on 

' keeping white schools white, embedded in its Constitution 
*_*/ , 

until 1957, came so high in the order of priorities that 

the University of gisscuri rejected a bl~ck applicant for 

adrnissi9n to its law school eV0il tllOU0 h i....i.ncoj_n university~ 

maintained for Negroes pursuant to state statute, did not 

teach law at all. 

.. , ............ ,.,./ 
" " " 

State law provided well into the 

1950 's for segregation of training schools-, libraries, play-
.... ~ .. .J ..... •,. ... 1_./· 
,.... " ""<ii\ 

grounds and public parks,~~ and intermarriage between 

~/ Depo McKinney, pp. 13-15. 

**/ Missouri Const., Art. IX, Secs. 1 and 3, requiring segrega­
tion, were not rcl")ealed until 195'7, three years after Broh'n v. 
Board of E2ucation, 347 U.S. 483 (1954). 

***/ The Supreme Court of the United States ordered the Negro's 
adn;iss ion even under the 11 separate but equal 11 doctrine. See 
Missouri ex rel Gaines v. Canada, 305 U.S. 337 (1938), 
reversing 342 Mo. 121, 113 s.w. ·2d 783 (1937) 

*~"<}·:-:_:._/ For a discussion of the st.:tte laws providing for segre­
g.:ltion of the races, see Willici.ms v. Kan_s~s_ City, Missouri , 
101~ F. Supp. 848 (W.D. Mo. 1~52). 
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whites and Negroes was still forbidden in }lissouri when the 

Supreme Court invalidated all state anti-miscegenation laws 

in Loving v. V~r.;dnL:1, 338 U.S. 1 (1967). 

If Hissouri 1 s stance pror'1oted segr~gation, the Federal 
\ -

Governm0nt' s was no b~tter. · In his June 11, 1971, Statement 

*I 
on Equal Housing Opportunity,- President Nixon observed 

that federal housing policies have in the past promoted 

racial segregation. That has indeed been so. In ~radlev v. 

School Board of City of Richn~~-~·, 338 F. Supp. 6 7, 215-

213 (E.D. Va. 1972), rev 1d ~ ~ther grounds 1+62 F. 2d 1058 

(4th Cir. 1972), the Coui.·t summarized federal housing policies 

and concluded that 
I 

By deliberate policy the Federal Housing 
Administration encouraged the institution 
&~d perp2tuation of seg~egated housine. 
338 F. Supp. at 216. 

The Court noted that the FHA underwriting manuals in the 

1930's and 1940's,seeking to protect neighborhoods from 

what were euphemistically termed "adverse influences" or 

"inharmonious user groups," recommended deed restrictions 

containing a 

Prohibition of the occupancy of properties 
except by the race for which they are 
intended. 338 Fo Supp. at 216. 

One manual urged investigation of each proposed area to 

assure that it is not likely to be "invaded" by "incompatible 

• 
social and rapial groups," since "if a neighborhood is to 

~ 

*I rx M-23, p. 2. 
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retain stability, it is necessary the properties continue 

to be occupied by the same social and racial classes,'' Id, 

at 216. In 1950, two years aftc:: h5he llev v. Kraemer, suora, 

Fl~ announced that it would not assist the devclopnent of 
I • 

properties containing new racially restrictive covenants 

(imposed after 1950), but would continue to finance properties 

with restrictive covenants instituted prior to the new policy. 

Id. at 217. 

The FHA policies supporting segregation were not an 

academic matter in St, Louis. William HcKinnev, later 
I t I 

Director of Low Income Housing at the Fort· Worth Regional 

Office, was assigned to FHA in St. Louis from 1953 to 1966, 

and had special responsibilities with respect to race 

relations . ._.,.__._ T:'rf'\lc _&. ... ~""" .a. ...... '-" 

policies promoted racial discrimination in the housing 

market, McKinney responded emphatically that 11 1 know that 

they did. 11 He related that .at FHA's St. Louis office, white 

areas into which blacl<s had moved were appraised by FP.A 

personnel as having lower property values.because of integra-

tion. To assure that this policy was implemented, the FHA 

officials posted a map which separated white residential 

areas from those occupied by blacks; below Grand .Avenue 

*I meant no insuranceo-

*/McKinney Depo, pp. 11-13. Mr . McKinney testified that these 
~ractices continued until about the tiCTc of President Kennedy's 
Executive Order of 1962 wh ich prohibited discrimination in 
some but not all federally.assisted housingo 



' ) 

Section eon of the Fair Hou3ing Act, lt2 U.S. C. 3608, 
.,i: I 

and the decisions construing it;- require the Sccret3ry of 

IllD, a5 well as other federal officers, to exercise their 

responsibilitit~S ln a manner affirrnatively to promote equal 

opportunity in housing. Pursuant to that: responsibility, 

~'rN/ 
site selection guidelines-- h[l.ve been promulgated for 

federally assisted housing which effectuate the foregoing 

reqnit.·e-:icnts and fulfill the obligation to correct the effects 

of past discrL~inntion. These guidelines stnte that it is 

an i.mportant elen:ent in fnvor of locating n development n.t 

a particular site that it provides opportunities for de-... 
scgresated residency outside areas of minority concentration. 

Location of P.:irk View Heights at the proposed site in Black 

.Jack waEl an a.ppr.opriate i.mplementation of the policy comrnanded 
I 

by the Act and by the Constitution. Black Jack is virtually 

aJ.1 ... white, and Parl~ View Heights would provide realistic 

opportunities for residents of all races and had much appeal. 

to blacks. 

-,':/ See, e.g., 8h~nnon v. HUD, lf36 F. 2d 809 (3r.d Cir. 1970); 
Gautreau:~ Vo·' P:c .. ·nev, 443 F;-2d 7 Jl~ (7th Cir. i971) o 
-- _ __._ 

*'k / PX M-24, 37 F. Ro 203 (Jnnuary 7, 1972). -. 
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•
1.1.L .l\f,r'~· .... 1_'.,~L'.1llJ.'.1j t\l'L. 1~i -------· 

[)l,'U 'iT ()l)j\fr.')\l,..1' f.!.\ C .~l'O Pl.' ~.f.\t> ;,.· ;,' 1'ED 
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I)"r 1 c····· ·l S P r,·L1 \~ Pll T'1'' f.'P _) .J..A l. ( \. .. ) l i.. 'f •...i .J i. "' ..J , f L • .._ ~ ..: 1.."l - . 

The effect of Black Jack's exclusion of Park View 

Heights from what is for all practical purposes an all-white 

area has a major racial impact becau~e 

(1) a far greater percentage of blacks 

than of whites live in apartments; 

(2) the income group to which Par~ View 

Heights appealed includes a high proportion 

of blacks; and 

(3) the developers of Park View Heights 

were particularly conscious of thei! respon-

sibility to provide housing opportunities 

for blackso 

1. ~lacks c~nstitute a signi fic ant portion of the grou2 
eligible for Park View Heights . 

The statistica l case is simp le but devastating. The h 

1970 census shows that 57% of the blacks in the St. Louis 

metropolitan area, but only 25% of the whites, live in . 

*I 
apartments.- While blacks represent only 14% of the· entire 

population of the me tropolitan area, 27% of the apartment 

dwellers are black. Apart from the special characteristics 

of Park View Heights, the impact of apartment exclusion is· 

racially dispropartio~~te. 

;/ . Pi.C A-l(b). 



,...,, . . 1 ~. . £ p l . v. . . h . 1.1e upper income •. \n1 t ·or ar < iew 1Ie1g ts is just 

~·~I 
in excess of $10,000.- Almost half of the white households 

(49%) but only about a fifth of the black ones (21%) earn 
~·--··; . ;''\ 1\ 

more than $10, 000, ·-- Moreover> while the percentagES of blacks 
I • 

and t1hites in the moderate income category ($5,000 - $10,000) 

-'··'··'·/ I\ I> (I 

are comparable,-- a substc'.lntial majority of the blacks in 

this category (58%) rent, ~hile most of the whites (61%) 

own their own homes. A far larger percentage of blacks 
.., . ....,,,. .... ,,.. ........... / 
•\ I\ " , .. t'\ 

than whites (39o4% to llol%) live in sub-standard housingo 

All in all, there are 19,861 black renters and 72,617 

white renters in the moderate income category, a black per-
..,! ..... ,_.,..,_, ..... !,. .. •.; 

;. Al\it,hAI'\ 

centage of about 22%. Assuming no special efforts by 

the sponsors to attract blacks, it is readily apparent that 

t11e percentage of Negroes in the user group is far greater 
'· 

than in Black Jack as now populatedo 

*/ See this Court's Order of February 23, 1973. 

***/ 32% of the black households and 29% of the white house­
holds earn between $~,000 and $10,000o 

PX A-l(b). 

-!,.J.-' ... ~'--'·/ PX. A 8 p o .. \..,\F'~"' - ' O 535. 

*:':*~'(**/ This percentage is conservativeo The statistics taken 
aboi;eare from the entire Sto Louis metropolitan c.rea, includ­
ing white areas in South Sto Louis County and in Illinois. 
It is highly improbable that whites in those areas would move 
to Black Jack, hut far more likel~ thai blacks from the city 
~ould do so~ ~ : 

~ 
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2., T.> ·1 r 1K V1'r\•.7 1 1 •'.)i~h t,. T,.,.., d0 ~1'rrr" ·'.)cl "'11'11" 11rlrctcd to !._'-: _________ :.:___.~.~:.o..:_,,:?__;'~~~;i,. ..... u ~-- ll'.. ' '" -

.,ttr· 1 cr b1 <\clr~ .~ ,. T.1 "'11 .., ,. .... i1; ~c~ ._ '-• -- . "'· ... ~ ...... ) 't J ~'I t ... #,. l,,") \ 11 ...... '- \.) • ·- - -
Park View Heights (PVH) was, ln substantial part, 

conceived by its sponsors as a means of creating alterna-

tivc hous ing opportunities in the suburbs for black persons 

in th~ ;;ppropr:i.ate income r.~mzc \·:rho had praviously not been 

afforded such opportunities. In 1968, the Inter Religious 

Counc'il for Urban Aff.1:i.rs (ICUA) was organized in part to 

t 'l' 1 1 f h t i f es ao isn a ong-r~nge pro~~r;:..rn or t e cons ruct on o 
.. 

housing for persons of lml and moderate inco:ne. -:_/ Within 

18 raonths ICUA became invoived in the planning and develop-

ment of 6 or 7 fedm;ally financed housing complexes in pre­

dominantly black areas. **/ 

By mid-1969 ICUA had concluded that construction of 

solving the problems of persons for whom it was intended, and 

that there was a need for altcm::iti ve housing opportunities .. **-;'<I 

Their judgment was influenced by contacts with 25-30 black 

leaders from the inner city, who indicated thnt large numbers 

of blacks ware seeking moderately priced housing in the 

* / Dep. Quigley, p. 6. \.fnile, for the Court's convenience, 
·we refer in this portion of our brief to the depositions now 
in the record, proof of the fncts described herein will be 
offered at trial through the live testimony of John Quigley, 
Paul Mittelstadt, Rev. Harrison Peyton, and several black 
repr~ scntntiv~s of PVH, runong others. 

**/ Dep. Quigley, p. 13. 

~/ Dep. Quigley, p. 16. 

- 19 -
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st1burbn which woul<l be free of the social problems of the 

ghctt:o.2:./ It was then that the idea for.PVH was spm .. 11ed. 

Just ~s ICUA sought to create an alternative housing 

choice for. blacks, so, in fact, did St. Hark's United Hethodist 

Church (St. Mark's), the local con.'!Ilun:lty sponsor for PVH. 

For many years, the leaderr;hip nnd congrc6ation of St. Nark's 

had actively participutcd in the aren-b.:ised fair housing 

. . , , I 
organ1z1t10~1s,.::. The Reverend Harri~on Lee Peyton; . the 

co-pastor oZ St. l·fo.rk' s, uho wn.s also active ·with the 

. Freedom of Residence group (FOR), a fair housing organization, 

h:tm personal knowledge of the need for racially ur1restricted 

housing ln the area, especially for young persons of moderate 

. **J•/ income.~ Similar activities and experiences led Reverend 

Willard Jones, Peyton rs co-pastor to the same conclusion • .,.'-:-1<-;<-k/ 

Accordingly, when representatives of ICUA requested the 

Board of Di.rectors of thls church to agree to become the 

local sponsor of PVH, the church viewed the offer ns an 

opportunity to fulfill one cf its goala -- to provide "an 

opportunity for black people of middle income to have housing 

. 1 . 1 ,,_ .... .,,,. ..... / avai aD. 2. .,')r,, ,.,, 

*/ Dep. Quigley, pp. 22, 70. 

~/ Dzp. Jones, p. 11; Dep. Peyton, p. 11. 

~/ Dep. Peyton, p. 11. 

.J_,,..,/,...,f •.. t4/ n,.. ~..., '~ -- Dep. Jones, p. 9-15. 

Dep. Peyton, p. 6.· 
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The commitment to assure that PVH would be ITrnclallv 
.J 

integrated 11 was widely pu~licizcd by the sponsors. In a 

leaflet distributed by ICUA to residents of the !~orth County, 

the S(onsors described one of their pri.ine goals as being 
I -

"to establish a stable yet di.verse community, through integra­

tion of interests, professions, races and incomes. 11 '°1>/ But 

the sponsors realized that this goal could be achieved only 

by a carefully planned and executed program to inform 

eligible blacks of the PVH dev12!lopocnt. A plan was fornm-

1 d d I • ate to o JUSt tnato 

One of the first concerns ' of the sponsors was to 

secure substantial black representation on the Board of 

Directors of the Park View Heights Corporation, which was 

formed tc 

directors of the corporation, six were white and six were 
-!-: ... ~I 

black.- It was agreed by the sponsors and especially the 

blacks among them, that contacts and acquaintances in the 

black community would be utilized to inform eligible blacks 
*4k*/ 

of the hous~ng opportunities by PVH. 

Use of various sources and media geared to serving 
........ J.,•.; .. ~,,.., ''\"" 

primarily· the black con:munity w.:is also planned.--

!::!.:.,/ Dep. Hi. t te 1 stadt, p. 1+2. 

=/ Dep. Mittelstadt, p. 43. 

*~'d::!.·/ HUD 1 s af firu1ative marketing regulations for federally 
assisted housing require various steµs of this kind, including 
use of nonohite media. See PX M-25, 37 F.R. 75. 

,. 
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Arrangcrccnts with the HcDonne.ll:·Douzlo.s Alr.crnft Cc:npany 

to adverti~e the availability of PVH principally to its 

*I black eQployees were tcntntivaly uade.- It was decided by 

the sponsors that black churche~ would be encouraged to 
\ -

advcrti:>c the c:ds tcr.ce of PVH to members of their ccngre• 
-kk/ 

g.'.ltions.- In addition, specially oritten newspaper · 

adverti sements explaining the type of development that PVH 

was, and that :l.t was open t() memb(!t'S of all races, were 
~r.""* I 

planned.--- In the s.::.me spirit, Mittelstadt (white) nnd PVH 

president H.:lrry Hillinms (black) posed for a nationally 

publicl.z~d photograph wh11~ innpe~ti1,g the proposad site 
~/ 

togethcro 

It is evident from the foregoing that blacks would 

of Park View Heights. In Park VieH H~ights v. City of Black 

Jack, supra, half the would-be tenant plaintiffs are black, 
' 

half white, and Bl3ck Jack does not contest the probability 

of substantial black occupancy. In fact, in the deposition 

of .Amos Hawl.ey, counsel for B l~ck Jack asked a series of 

questions evidently intended to elicit the response that the 

blackness · of some PVH resident~ would aggravate the supposed 

problems of "econcmic integration." 

'!./ Dep. Quigley, Po 44. 

'!::!:../ Dep. Q~igley, pp. 41+~45 •. 

"in',-.'c/ Dep. Quigley, p. 45. 
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BLACK JAC~ CANNOT ZSTADLISH THE EXISTENCE OF 
A cm·fPELLI NG ST,\TE n:TEREST FC:t ITS co:-rnucr, 
W1l ICH WAS Hi FAL'i TIAT Im1:\LLY nrsUPPC!.lT~~nL~ 

F·1JO'l A Nn'·~' c·L'L nu'~~,r~.1'"' c1,,.. 11,n1Jo1;.1'r \ Ll Vl.lo\rt . • J.. \.1.t •IU 0 t'l. il J.. •I 

In August 1972, .1nti.ci.pnting that this case would 

revolve around the "compelling state intcre!Jt" issue, the 

United Stllte5 pro~'oundcd i.:1terrogatorics to defcndnnt_:/ 

seeking to elicit i n det~il the nonraci.al j1.1stiflcations on 

".d1ich B l~:ck Jack uould rely to support its zoni.ng c:cdinance. 

The ans~;er.s to these interroge.tori~s make it cl~nr that 

"<lefcnd~nt's decisicn [was] to exclude multiple f&"Tiily 

dwellings in gcnernl • , ; . · Park View Heights was not 
*'~I excluded or considered in particular .I! - - In summarizing 

the anticipated testirr.ony of its representatives, defendant 

r.tated, in per.tin2nt part: 

lt-. The City' ;1 Zonin3 Ordlnance is intended 
to restrict additional apartments 
genernlly in th~ City, not again~t PVH 
specifically. 

5. There is dispropor tion2tc number of 
apartncnts already in the City of Black 
Jack ccr.1parcd to the single family 
residences now th~re . 

6. The C:lty' s Zon1.n3 OJ:dinnncc is for the 
l awful pt.1rpose 0£ r;;!gulc.ting, among other -k-.\·-!:/ 

things, density of population in the City.--

~/ See Plainti££ 1 3 First Set of Interrogatories to Defendant 
of Augu3t 31, 1972, Nos . 17-23 . 

t.!_/ Defendant's Answer lSa to Plaintiff's First Interrogatories. 

**":./ Id Answer 23. The first three s~ntences of this Answer -- __ , 
relnte that the incorporation oi Bleck Jack was essentially 
desig:1cd to ::mc::.blc its citizens to regulate their o·.m municipal 
affair::;. See 3lso the Final Report of the Black Jack Zoning 
.Commission, PX N-6, ·at P?• ·23 .£E_ seq . 
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Since defendant has solemn ly represented to the Court that 

sufficiency of the c~dsting .:.p:irtm2nt supply and 1'c.lensity" 

were the renson0 ... _ and thf; cml y r easons " .. for the 
~ 

ordinance, we believe th3t Blnck Jack is barred from now 
I -

attempting to establish some entirely different co~pelling 

state interest purportedly served by it3 conduct. Never-

theless, since individu:il Corr:nissioners testified to other 

rensonss and since 13 months after the suit began defendant 

came u p with a n2w, rad i cally different theory ?f opposition, 

we will deal with each nonracial justification raised by 

A. ~LAC( JACK 'S STA.T ED _D1~PE~~SE O? "TOO HMN APARTMENTS." 

1. Most blacks c ::-11;iot a.Ffo:rd single f ;niily hous es in 
B lac 1.c J D.C '-: ~ thus • e;~ c l us ·1.c n of an ~1rtr:1en ts cxr: lt:de s 

m .. ·lrn::n·ilv a nrecext £or racial . .. ,,.------~~-<---- ~·-----.,----~- ..,..,._,....___ _ __,.. 

According to the Final Report of the Black Jnck 

Zoning CommiDs:i.on, the typical price of a single family 
~i: I 

house in Black Jack is $30, 0.00. - Under the rule of· thtunb 

conventionally appli~?!d in the real estate industry, a pro-

spective purchaser nhould hnvc an annual income no less than 

40~~ of the purchase price, :i.n this cnse $12, 000. This puts 

single family houses in Black Jnck out of the reach of about 
. ·H:/ 

85% of the blacks in the St. Louis metropolitan area.-

~/ PX M-6, p. 11. 

"!:!:_/PX A-l(b), p. 15. 



These fucts of lift~ nrc well knot>m. The deposition 

tcstin~ony of defendants' expert witness, Profensor Alnos 

Hnwlcy of the Univcrr.ity of North Carolina, confirms that 

rental housing. no matter how 
desir~ble and ,1dv.:ntazeous hcn:e 
ownership mi.ly be, remains the 
immediate prospect for n1ost 
minm:ity f~iznilJ.cs. :_/ 

The worklng papers on which defendant's e:~pcrt relied in pre-

paring a '.i':eport to HUD for the National Academy of Sciences 

expl.:lirwd that -
The zoning device rr~ost frequently 
cited as one used for racial ex-
clusion i3 the specificntion of 
unusually large lots. **/ 

'l'he uorking papers go on to say that a certain mnount of 

"double talk" can be expected: 

The 'shouted' reasons for opposing 
ap.:irtment developn2nts in the suburbs 
L,\..:_._.'-~"' ;..;1e fo-;.lowing: 'A}H-trcrn2m::s 
will not p3y their uay; apttrtm:~nts ·will 
cut off iight and air; np.:.rcrr,ents will 
turn into slum;;; apr..:ctrnents \;ill reduce 
p~oparty values; apnrtmencs will injure 
the char act•~!' 0£ the co1:--.munity. The 
1'whispercd11 reason:.; .are that the apart­
n:2ntn will •'~ttr.::ct lower class tenants , 
transient households not in the 

'" , i· -:-- • 1 •' ; ,_ ..... r 0 t co.rrr":un .... y ., ..... n1.-- .... s , 2.Ed Negroes_. 
(Emphasia added) 

*I H~-;.1f;y Dt:~. ,-:;.n<l <lefcnc.b.nt' s att~chm~nt, F1·eedcm of Choice in 
Jiou<; ing, i!ation:tl Academy of Sciences, National Academy of 
Engineering, p. 24. 
. ' 

"!:.__~/ D2p. Hawley, defendant's attachment, _Begrcgation in 
R0sidcr.ti:i.l Areas, H.:i.tional Ac .:idemy of Sciencen. 

*-J:*f. Id., p. 114, 
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The reference to "double talk" in defendant's expert's 

worl:ing papers finds its echo in what happened in Black Jack. 

Immediately adjoinin3 th; reur.icipal limits of Black Jack lies 

HcJ thc:rton, ..:i large development [)cltedul e<l for 256 ffiUl ti 0 

family units, uith devclopia~nt altr.ost ·ccr.:ip lcted. It is not 

fc<l~rally suhsl<lized. It was constructed without any 
... , 

recorde.d public opposition whatever.~ Moreover, while there 

were a feu petitions circulated against conventionally 

£:i.nancc<l Whlspe1·ing L~kes, at ~:hich the rents were r1:ur.h 
·::-:_-I 

hj_3hcr than those at PVII)- and wi1ich is virtually all-
,~,....1 .. ,!-/ 
t\ /\ "'' 

wh1.te-· that development, toq, was built without any of 

the hue and cry that ccnfonted PVH, and Dlnck Jack made no 

attempt to i.ncorpornte to stop the project. 

The situation has been quite different where an attempt 

has 

in ':hite residential areas. According to the testimony of 

Shelby Heman, a representative of Creat ive Communities, which 

was originally to be the developer of PVH, the boss of his . 

p~rent company, Fisher and Frichtel, directed that he with-

draw from his association because of a fear of the same kind 

of extensive opposition which the firm encountered in two 

other instances ~ ·;hen he sought to build uh.:it would have been 

integrated or black-occupied houa ing in the whit~ ureas of 
-;':-:-:-.rx/ 

St. Louis.-· . Currently t a proposed 236 development in South 

!::_/ f~nticipat~d trial tcs tiinony of Ed Givens. 

*'·°'/ PX M-6 n. 11 - , ' 

"/..;'(·.~/ Anticipated trial t t:.s tL-r.ony of John Hunt~ 

• • • t I ..... r I . ·r.. c:. 
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St. Louis hns encou.itercd overtly raci~1l opposition from 

·'·/ the local brJnch of the 'White Citizi~n' s Council. :_ Finally, 

within the City o.t Bla.ck Ji1ck, some of the citizen opposltion 

to a single ... fnmily dcvelop:li~nt of less cxpen:dve homes was 

phrased in racial terms, such as "niggers" and "schwarzes." ..:.:*/ 
' ' 

- There nre doubtless fnmilie3, in a thinly populated 

a.re.'l like Black Juck, who oppose the intrusion of anything 

new. Apartments are unwelcom~ to those persot1.s even aside 

from racial consi<ler~tion9. Aprtrt from tha fact thnt this 

attitud~, "t-·:'hatever its mot~~v~tion, has a racinlly di3crinina-

tory effect, the rccm.·d shows that the level of opposition 

ha~; risen slgnif icantly where blacks have been smong the 
,.-

probable newcomer3. 

2. The Blnck Jack area is not saturated with nonrtments. 

In 1970, according to the Fin31 Renart of tha Zoning 

Cortlnission, two thirds of the lnnd in Bl.:i.ck Jack was un-

developed. *-::*I In terms of e~dsting lnnd use, 456 acres 

were occupied by ainglc-family housing, and 15.2 acres by multi-

family hous:i.ng, ·k**"-'~! a ratio of ubout 30 to 1. 306 of the 

321 units of multi-fnnily housing in Blnck Jack involved the un-

subsidized 306-uni t Hhisperi'ng La~ccs subdivision, ~·;hi ch, despite 

*/ PXN-22. 
rule." 

The brochure agitates its readers to nprevent black 

**I Dep. Hayer, p. 2L~ 

~/ PXH-6, P~ 3 

~/ Id., p. 10 
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higher rents than Park View Heights, h.:id a vacHncy r~tc of 

only 3.T/,. ~~; The 1965 Master PLm for St. Lcuis County, 

which had the tmambiguous responsibility of pl~mning not 

only fer Blac!( Jack but. for the entire coi.mty, devoted only 

67 acres -- l ess than '•% of the tot.:tl ... for multi-fa.11ily 

housing, and the p:oposc<l site of PVH was one of the few 

m:~as designated for ap.:1rtments.~::/ The United St<ites will 

demons tr ate by e:i;:pcrt testir:con1):~~* I th~t the land was 

topogr,:phicc.lly suited for mult:i-f n.~i ly hous in3, and that 

St. Loui3 CotIJty 1 s zoning of the site in th.:-.t clussif ication 

was nppropriate and well udvfued' ,\ need cxis ts among persons 

in the Section .. 236 :tncorec group for apartments in the a1·ea 

(see pp.29-3l,infr3), and those to b~ built by PVH were to be 

e:·:p?.rtly con~tku1~tcd to blend in ~;ith the character of the 

area. *A!:3../ 

Under th€!se circumstances, no plausible case can be 

made f01: the preposition thnt Black Jn.ck is 11 3.:tturate<l" with 

apartments, and otte expert t~stiir.ony will conclusively so 

establiBh. 

*I Id. ' p. 11 

~/ Id., p. 22 

**'k/ That of P~:-cfesnor McGt·ath and BrucE:! H~ckm:i.n among others. 
ifUD cf f icinl W:Lllir.ILl HcKinney of the Fort Horth Regional 
Off ice so testified on his trial deposition . 

~~/ See, e.g. D2p. of Hillinm McKinney of H'UD, pp. 34-
35, l~3-l~4, and th2 e:>.pecte<l trial testimony of plaintiff 1 s 
expert witness Dorn McGr3th, ~nd of the architect who 
designed PVll . The tcstinony of McKinney related primarily 

', 
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'l 
..J. 

"''1 • ........ . , ··1· '' 1 r- 1·--·,.,,, .. ,,.,,_,, 1'n " "t '"' '""O'"'t ~- 1,· ,.,..,.,., or'· _lu_,i_a_c_J._,,._C_u __ .,_'-.... ~. L ,_·: ~. t ~•-•L.-() 1 .. .;l t"'+.~ ~-~_;: ·:-:___~~ 

If, ns Black JJck cl aim3, th~ zoning crdinance was aimed 

at ap4~r tments ge i:"tCrally, it i1ould h:.we been extraordinnry 
I • 

conduct to seek signaturca at Whisp~ring Lakas and to re-

pres 1.:!nt th.1t purpose to the residents of that complex. Never .. 

thelesn, petitions m~rc circulated there, and, as B.1rbara 

Peterson testified on trinl deposition, the petitioner's 

pitch ':'las that she would not w;:mt her children to attend 

school with Negroes. 

1. Defencl.rrl'!t c ::-:nnot 3St:1blish :my l.ndc of c1.ern:.md 
for the nonrtLl2nt3 . 

on deposition that the main objection cf his organizat ion to 

the development 't·ms that it was not needed --. that other apart-

ments in the area provided better f .=tcilitics at comparnble 

rents. 
:._/ There is no basis whatever for this proposition~ 

William McKinney 1 Director of L01:1 r.nd 'i-!oderate Income 

Housing at HUD' 3 Ft. ·worth Regional Office, tentified that con~ 

ventionnl ~partmc...1ts and those at ~mbsidizcd rents catered to 

a different market, and that one cannot ccmpnre "apples and 

•'.-!\'/ oranges.":::..:_ His tc3timony is bo'!'ne out by n.11 availnble in-

*/ See che d~pocition of Fr~ncis Huss of the Spanish Lake 
Iraproverncnt Annoci~tion, at pp. 21, 22-24. , 

**/ McKinney Dcp. pp. 94-95. 
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f ormution. An FHA study of the housing market in the 

metropolitan St. Louin area as of July 1, 1970, found a need 

for 3,39.5 rental units und~r the FHA-236 progr.:'.m during 

the next two years, inc lndi.ng 2, 635 for f a~ni lies and 7 60 for 

the eJ.derly. ~:_! PiJH ~<1as to hav<-' S~i:O u:aits. The St. Louis 

County Dcpartnmnt of Plnnning is~ucd a' st~dy entitled 

"Apa~trcents in St. Louis Cmmty, 11 
-;'.-!i:/ which defendant's ex· 

pert uitncss Milton Bischof agrees is accur.atc , -:::::::_/ and in 

whlcll the intensive need for and trend toum'.'ds apa:ctm~nts 

nationally and in St. Louis County, is described in eomc 

detnLl. Bruce Eeck-n~n, the prir.cipal author of this report, 

will te~tify for plnintiff as an expert witnesn a3 to the 

acute need for apartments of the FHA-236 vGi·iety. The 

two p.:istors of Sc. }fork 's United Nethodist Church, ~·1hich 

sponsore<l _PVH ~ ... Rev. Jones and Harrison Peyton -- b2came 

oi: l..ne intensive neec1 for 

moder.:1tely priced e.partmcnts in the general area of Black Jack. ~/ 

Accord ing to FP.A's 1970 study, the g~neral v3cancy 

rate f:cr all ap~rtrnents, subsidized and unsubsidized, in 

the City of St. Louis was 6.5%, whereas in St. Louis County 

it wcis only l.i, .• 4i:. -k'k->'>*~'( I The BL::'.ck Jack Zoning Com.'"llission 

-::::._/ PX A-11. 

,-;;;;:_/ Bischof <lop., pp. 49-50. 

*·k*-::/ Dep. of Jones, p. 19; antic1patcd trial testimony of 
H~rris on Peyton. 

***-in';/ PX A-2, T3ble X. 
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report d csc~ib~s Whispering I~kes, with rcnt~ls ranging 

from $l!t0 to $220 per month, r;.s having a vactlncy rate of 

only 3e7%. Yet the statistics as to existing F&\-236 

dcvclop~nents in the St. Louis area show a minimal vacancy 
I -

rate of only 102%~ i\dditicnnlly, e:dsting FP.A ... 236 and 

FE\u22l(d)3 develop:ncnts (the forerunner of 236) in the 
-t: I 

St. Louis area shm1 a vacancy rate of 2, 2%.- These figures 

reflect, beyond di spute, that FHA-236 developments and 

other complezes serve a differer.t market, and that even 

the significantly la~ger general vacancy rate in the city 

Accordingly, it can come as no surprise that the Black 
I 

Jack Zoning Corr.mission made no reference to nny lack of 

a market for PVH, that defendants' answers to interroga-
... 
' 

t.:Jries did not ra:tse the issue, and thnt HUD' s Wllliam 

McKinney testified not only that there was a clear need 

for such :-i.pnrtrnents in the area, bu.t also that no reasonable 
~w: I 

argument could be ma<le to the contrnry.~ 

*/ PX A-5. The figur~shown here relate the vacancy rate at 
ill those projects in operation long cnou3h to have rented 
up at le~st ?nee. . 
*-!I D "1 v. ~ ep. r c.,umey, Po 35. 

, 



2 .. The Zon in~ Ord innnce cannot he .Justified --------·---------- ··- ---------- ... --- --·--------·· 
o ~~t li_::_ G 1~~~~~1~5:~~l~:1 t D cf e nd ;~ n t is 0 po o ~..2 
Econor;1ic 1 n cc r~r,~t i.0:1 ~...._ __ _ 

In his pretrL'l l depr:rn i_ t ion, Robert Schuchardt, 

Chairman of Black Jack's Zoning Commission, and the man who, 

as heud of the l3lnd~ Jack Ir.~prove·ment Association, organized 

the incorporation and masterminded th~ -zoning ordinance , 

tcs tif j_ed that he opposed PVH, in part, bec.:iuse he was 

against "economic integration." "!:) Professor Ar:10£ Hawley, 

an e~tpert wi tnC;!SS C(1llecl by Black J l1Ck, tc st if ied en depos i .. 

tion that, i;-;hile 11 r~1cial mixing" in housing had proved it-

self in practic2, there was ns yet insufficient data to 

was feasible or de::.drablc. While Professor Hawley emphatically 

denied that hi3 or his Corrnission had rccomrnended an end to 

HUD' s prog:rn::n of building subsidized h::;using in the suburbs , 

he did sug;sest that there is sorne doubt whether tn1c social 

interaction can be ettained where groups with drastically 

disparate income levels live in the snme geographic area. 

A fair reading of Professor Hawley's testimony and 

of the publications on which it wa3 based is that he and his 

colleagues entertain dol.1bts as to whether true integration 

and socinl relation::; nill en~;ue if, say, low rent public 

housing is placed in the middle of Ladue. Even such a 

proposition raises constitutional questions, for if a munici-

*/ Deo. Schuchardt, pp. 37, 39, 88. In this respect, Mr. 
Schnch.:irdt is in ngrr:2ment with Prcsitl:~nt "Nixon J s Statement 
of June 11, 1971, defining th2 Ac~ini3tration's equal housing 
policy, PXM-23. Pre sident. Ni:rnn r.tate<l that the United States 
Hill not si.:•ck to irupo:>:;? economic integrv.tion on corrmunitles, 
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pnlity nets accordingly, the effect will be to preGervc 

economic s1~n:-lration. 
l But th~s question 

does not ar.i.se in the present case, for Section 236 is not 

public hou::ilnz, and Black .. L1ck is not Ladue. According to 

FHA' s 1970 market analysi3 of St. Louis, only 3% of the 
I • 

fornilics eligible for Section .236 are eligible for public 

-'~./ hcun:lng. The prospective tenants of PVH would earn from 

$ 
\ -kl~/ 

5, 528 to ~10, ll~3~ - The average single family hou::>c in 

Bluel<. J nck is avuilcblc to percvns earning about $12 ,-ooo 
-,i.:?.-k I I , f . 1 . . h i per year, -- ~nc tnz :wer age .;:r.n y income in t c C ty 

•• " ......... J. I 
ls about $15, 000. : ... .::.::.: Park View Heights is expected to 

hous~ to1cher~ 2.nd policemen, n~nunl worlcers end err.p1oyces 
,... 

of retnil estnbli::;hner.t3. Hhatever the merits of placing 

public housing occupied by poor people .in upper class areas, 

this is .not a case in which that issue can or should be tried . 
~ , 

3. The Zoni:!_~'?; Ordinanc~ c_~nno~~be .Justified on. 
th d "',... I t ,.. ,·. . t l" • t C) t . t. c groun . n c.:r n ~~ .~:rn.ci2n 1.'.,!".'l1HOv:::en. DDOr uni ies 

Defendant's Answer 18(a) to plaintiff's August 1972 

interrog 2tories candidly Stutes that 

No,lnck of employment facilities 
in th9 nearby community was not 
considered in defendant's decision 
to e:~clude multiple f 2:l1.ily dwellings 
in general, 

*/ PX A-2, p. 5. 

2~1 See this Court's Order of Februa~ 23, 1973, pp. 1-2 . 
' ~ 

**~1:/ See p. .24 , suur n. 
-~-

·."':..~/.Sec PX A-l(:i.) •. The Cl.ty of Bleck Jack is within two 
c~nsu5 tracts. The median income in census tract 7103.01 is 
$16, 703 and the mean inco:'.:.:~ is $16, 6 70. The n~ed ian incom2 

'· 
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and the Final Report of t he Zonlng Corami!'.: s icn likewise makes 

no reference to this problem. Nevarthcle$s, the ar3urnent 

of lr.suf fi.cicnt employmtnt oppr.irtunittes has been presented 

.., I on Black Jack'c behalf, - and some response should be made. 

The last t~;o dccad.cs have i·1itncssed , both in St. Louis 

and nationally ~ a remarkable riBe in employment in the 

b b d t 1 . . su ur s as compare to tnc c2nt ra c1t1es . For the St. 

Louis nrea , the cenGus shows thi~ f ollowing number of persons 

employed: City of s;_ou.nty of 
st. Loni8 St. Louis 

1950 366,524 156,526 

1900 294,000 263,200 

1970 ... 231,765 384,409 ~/ 

North St. Loui3 County, in particular, hns 'rnaj or employers, 

inc luding McDo nnell Dcuglas, l''ord Hoto1· Company , c.nd several 

others. The conception that bl.'.1 c:( resid(;nts of the city are 

somehow better off remaining there than in the suburbs where 

jobs are moving ta~2s the credulity of this Court. 

Aside from the foregoing , the undisputed proof ·will 

show that a large 90-store shopping center named J rune ato't-m 

Mall, ·whi ch is likely . to employ nbout 2, 500 person3, is under 

con3truction . nbc ·1t n quarter of a mile from the city limits 

, ~~·~1:* I of Black Jaci<., -- Retnil personnel 3t J ames tm.·m Mall will 

fit wel l into the income group to which Park View Heights is 

directed. 

*/ Dep . Francis Huss, p. 20 and P-X M-26~ 

-A--,~/ PX A-1 (<:1), (d), ( e) . ~omp nre Pnrk View Hei?;ht_;?_ v. City 
of nl~ck J ~ck, 467 F. 2d 1208 , 1216, note 10 (3th Cir. 1972). - -- . . 

*-J..·-J.."f PX H-11 nnd 'M-12; see deposition of defendants' expert 



'~ . The Zoni_rg Ord i.nfl n ~c Canno t be .Tust i fi ed on the ___ __.. ... .._~--------------·-------·----

I'·· "'~ ,, ,-. 1-= S ~ i o, I ' ) ·· I 1 ,- , J cL7 LJ -~ . , C .l J •-- 1 1. 0 ) Clfl~_, • ----·- -----· 
Much of the citizen corre spondence opposing Park View 

Hei3hts alleged t hat LhE: schools in the Hazelwood School 

District were already overburdened, and that Park View Heights 

would aggravate the situationt Sometimes, this opposition 
. 

was couched in terns that were, for all practical purposes, 

racial, as in the case of the editorial in the Florissant 

Valley Report e r which asked rhetorically if local children 

will 

be asked to share their dwin<lling school 
room space (as well as their slim treasury) 
with hundreds of indigent children from 
Sto Louis' inner city ghetto.*/ 

This argument was disclaimed by the Zoning Commission and 

In Plaintiff's Interrogatory No. 17, Black Jack was 

' -
asked if lack of sufficient educational facilities played 

any role in the pas sage of the disputed zoni ng ordinance. 

Defendant answe!:'e<l 11Ho," and pointed out that concern over 

schools "was not a consideration by the Zoning Corr.mission 

as a body, 11 since "the Zoning Co::lmission did not see zoning 
~·:/ 

as a solution to such problems. 11 
-:--

The Corr.mission was certainly right i~ c~ncluding that 

changing the zoning classification from ~ultiplc fareily to 

~ - -

~~*/ See also t he Commission's Fina~l Re port, PX H-6, pp. 19-
25, and t he rcm.'.1rk s of counsel for. Black Jack at page 48 
of the Quigley deposition~ . 



Thr~ Zonir.g Ord i. na ncc Ca nnot b2· Jus tified on the - --· ... --.--•------
----- - -----.....---
Much of the citizen-correspondence opposing Park View 

Hci3hts alleged th,:t the schools. in the Hazelwood School 

District were already overburdGned, and that Park View Heights 

would aggravate the situation. Sometimes, this opposition 
.. 

was couched i n terms that were, for all practical purposes, 

racial, as in the case of -the editorial in the Florissant 

Valley . Reporter which asked rhetorically if )ocal children 

will 

be asked to share their dwindling school 
room space? (as well is their slhn treasury) 
with hundr eds of indigent children from 
Sto Louis' inner city ghetto.*/ 

This argu.rnent was disclaimed by the Zoning Corrmission and 

is, in .c: ~ -- I- - - "',...,..,., .. ,..,..., ........... f- """.,_ ..., 1 1 
-~-· .... ,A. ... _ -"'-o-....... ___ ._ -- ----

In Plaintiff's Interrogatory No. 17, Black Jack was 

asked if lack of sufficient educational facilities played 

any role i n the pas sage of the disputed zoning ordinance. 

Defendant answered "No," and pointed out that concern over 

schools "wa,s not a consideration by the Zoning Cornraission 

as a body," since "the Zoning Cor.:mission did not see zoning 

**/ 
as a solution to such problems." --

The Corr.mission was certainly right in concluding that 

ch.:!nging t he zoning classification from multiple family to 

**/ See also the Commission's Final Regort, PX M-6, pp. 19-
20, arid the rem .:-t r ks of counsel for Bl<lck Jack ·at page 48 
of the Quigley dcpositiono 



single family was no solution. It is well established that, 

as stated in the St. Louis Coet1ty Planning Department 1 s 

study of '~partments in St. Louis County, that 

even tvi th the wo:~s t mix of factors, 
apartments average a lower -unit 
school c:lild yield them single family 
homes, -:._/ 

,. 

~/ PX A-11, Po 280 
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The Zon i.n ~ Ordin :~ rwc ·CrH1not be Justi Cird elthcr 
--·---~ .. -··----·-·--·---~--------------
})cc :-tu s 2 t tw U • rLrn 1.: :; a f Park Vi c' w He i g- h t ~ w o u L ci - ----------- --··----... - -·--·--·---'"' 
ha 11e t oo .1>~1 aucor'.1U1! de:: or because thev t·:oul<l -·-------
h~1v2 too r:1a nv, ---··- - ....... ....:... 

That the nonracial argu~cnts against Park View 

Heights are pretexts rather th3n authentic contentions is . -
illustrated by two mutually contradictory arguments which 

the opponents ot the development have made with some 

~· regularity: 

..• 

1. The tenants would not have tr3nsporta-
tion to jobs, shopping, medical facilities , 
etc o M - in other words , _toQ_ _few cars;~( f and 

2. The development would burden the 
reacts; the tenants 1 iri other words, would 

I 

have t~o ~~y car~·**/ ., 
, 

The argument of "too few cars," which is closely 

related to the question of employment opportunities, was 

13 and 19. It is, of course, well known that automobiles 

are available even to low income persons, .and William McKinney, 

Director of Low Incorr:.e Hcusing at HUD 1 s Fort Worth Regional 

office, testified that even tenants of public housing 

generally have cars, with no problem at all existing for 

*'~"*I 
tenants of Section 236 housing.---· Expert testimony at trial 

will be· to the same effect. Moreover, to the extent that 

defendant's "too few cars 11 argument is phrased in terms of 

~/ Dep. Bressler, pp. 24-26; Dep. Schmiedler, pp. 9, 13, 14. 

**/ Dep. Bressler, p. 26; D2p. Henke, pp. 35, 36; Dep. Barbero, 
pp. 11-12. 

'!::!.:.::! Dep ~ William ~kK inn_ey, p. 8 3. 
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lack of public transporta tion, .the expert proof will show 
I 

th:tt such t ransportat ion general"Ly, follows a demand rather 

l d • • t tlan prece ing l • 

'l'hc contr.:lstlng argument against the proposed develop .. 
' -

ment· is that there would be too many cars at Park View 
i 

Heights, and that this would place an undue burden on the 

local roads. The St. Louis County Apartment Study relates 

that, according to a county traffic study 

residents of single family subdivisions 
use about 20 times as much road service 
insidt! their developments as do apart· 
ment residents, */ 

""' 
It also relates that persons in single family units i~ all 

income ranges use roads substantially more than apartment 
' 

dwellers of the same income levels.::!:_/ 

Black Jack did not incorporate and its citizens did 

not become aroused because of the number of cars, high or 

low. 

"6. The Zcning Ordinance cannot be iustified because 
of all e:?,2d ;_nadeq11ac i es of Secti::m 236 develon­
ments o ther t ha n Park View Heights. 

A full eighteen months after this case was brought, 

counsel for defendant presented an entirely new defense to 

this suit. The citizens of Black Jack, counsel claimed, 

opposed Park Vie w Heights because Section 23~ programs were 

supposed to be a failure on a national scale, and not because 

~/ PX A-11, p. 29. 

~I Id. 



of race. The defense is an intriguing one, for it seeks to 

exp3nd what was a huge case when it involved only one project 

' to 5000 timl?s its present size. An argument can be made 

about every 236 developmeht. 
/ 

Be that as it may, however, we 
I • 

submit that: 

(a) This novel argument is not open to 

·"· ·, 

hlack Jack, since defendant's Answers to Inter-
: 

, 
rogatories and the depos~tions of its Zoning 

Commissioners have detailed the reasons for 

which the ordinance was passed, and this 

Aft~r th~ fAct d~f~hs~ ~as no~ men~ioncd on ., , 

behalf of Black Jack at all. 

(b) Even if the sworn testimony of its 

repres~ntatives did not exclude thP alleged 

failure of other Fl~ 236 developments as a 

defense, th~ material is irrelevant. That 

one developer did a bad job in, say, Maryland, 

does not mean that Park View·Heights, with 

outstandir:.g architects and builders and 

highly reliable sponsors, would fail here. 

(c) The FP .. A-236 program can in no sense be 

characterized a failure, and those who call it 

one make the mistake of fiiling to differentiate 

between different HUD programs. 



I 

As we have related ~]2, pp. 23-24 , defendant has 

repeatedly represented that its zoning ordinance was directed 

at aparnnents generally, and not at Park Vi0w Heights 
~i: I 

specifically.- The Final Report of the Black Jack Zoning 
I -

Cor.mission, which is 34 pages long, does not mention Park 

View Heights or the FHA-236 program at all. None of the 

,~ ., Commissioners made any reference to any problems supposed 

to have been encountered by this program outside Black Juck, 

We think it illuminating as to the existence of D.ny nonracial 

defense that Black Jack would now present the Court with 

an argur.1ent which was not mentioned by any Commissioner in 

sworn testimony or by the defendant in answers to comprehen-

sivc Interrogatories. 

Even· i.f the l:omm:i s.s i.ont-"rs nao, ciur ing r:hPix denosi r:i on 

testimony, discussed or mentioned the supposed failures of 

the FHA 236 program elsewhere as a reason for opposing Park 

View Heights, we do not see how this could be relevant. If 

fly-by-night sponsors hire incompetent architects in 

Massachusetts or Maine or Maryland to build 236 projects, 

and they flop, that surely sheds no light on how a develop-

ment sponsored by the Methodist Church, designed by the 

Dean of the Washington University School of Architecture, 

and built by a leading St. Louis builder will not be success-

ful in Black Jack. In any event, Black Jack's zoning 

~/ See answers 18 and 23, section 4, to Plantiff's Interroga-. 
tories. 
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ordinance would bar successful as well as unsuccessful 236 

*I 
developments since all further apartments are prohibited.~ 

Finally, the evidence in the record shows that the 

236 program has, .on the who le ;. been a success, ·not a failure, 
I • 

This Court's order of February 23, 1973, directs that, for 

purposes of this case , the success or fai.lur2 of the program 

nationally is to turn on the deposition testimony of Under 

Secretary Van Dusen and the information as to the eighteen 

such developments in the St. Louis area. 

Turning first to the Under Secretary's deposition, 

we no~e tha~, whlle he t~st!~led !n some deta11, the !ollow-
~ 

ing colloquy with counsel for Black Jack capsulizes his 

testimony 

~· n0P~ mm consider the 216 program 
to be a success or failure? 

A.. I think in terms of providing 
thousands of American families with good 
housing in locations which are typically 
improved for them, it has been very 
successful. 

Q. Is Mister 

A. And let me add that most of that 
housing is well constructed, architecturally 
attr~ctive, entirely compatible with the 

*/ In its Interro3atory No. 12, plaintiff asked defendant to 
indicat~ all facts known to it tending to reflect on the 
ability or capacity of the sponsors and developers to 
construct or manage Park View Heights. Defendant answered 
that the sponsors' c::ipacity 11was not relevant to the passage 
of def2ndant '.s zoning ordinance," arid that defendant "does 
not intend to prove incompetency by '¥3.ny of its m·•n witnesses." 
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neighbm:hood fr\ wh i<.!h it j_~; located. So 
that it makes J. positive addition to trie 
coamuni ty tn ~7hich it is Bi.tu.1tcd, I would 
thercf o~e ch:iract2riz2 ti1c prc3ram as 
successful on those countH. '!:_/ .. 

Throughout hin d~position, 2.n<l Gspccially at pages 43 through 

50, the Under Sec:etury <lisclosad thai much cf the confusion 

as to the issue of fc{'.er:::lly assisted hous:tng urose because 

people fniled to distinguish between different HUD prozrams, 

Section 236 developmants, he explained, are often confused 

with public housing projects, which ~r2 entirely different, 

and are of ten cpposed because of publicity identifying some 

of the latter as failur.es. 

With respDct to the r1..."mo1·s that 236 develop2ents were 

. overwhelmingly in default, Mr. Van Dusen incorporated into 

his deposition by reference a speech in which he pointed out 

thnt only 29 of 2, 000 FHA 236 deveiopmeur:s, u1.· :i.l;.:>-=> ~:a .... -.. 

1-1/2%, have resulted in default termination, thut is, fore-

closure or ~ssignment of the mortga,ee to the Secretary.'!::!:._/ 

With respect to the St.Louis developments, we have 

ah."Cc.dy observed (pafje 31, su-oT.~) that they have a minimal 
. 

vacancy rate .:;md are, for practical pur?oses, fully occupie-d. 

Photographs of newly cons true ted ones"!2.~/ will confirm Mr. 

Van Dusen'B point thnt they hnve been "well developed and 

~/ Van Du0en Dep., pp . 59-60. See a i so p . 49, lines 18-23. 

'!::!:_/ PX M-27, p. 5. 

~/ PX M-21 •. 



~:/ 
compatible with the neighborhood environment';- in which they 

have been locatedo The evidence will also show that, by 

and large, these developracnts have been a financial success; 

defendant's cnlculation that they are financial failures is 
I • 

predicated on the fact that depreciation is carrfed for tax 

purposes as an operating expense, thus artificially deflating 

**/ 
the developments' financial situation on paper • 

.... 

*/ Dcp. Van Dusen, p. 480 

"!::!;;_/ Anticipated trial testimony of George DcMetre. 
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As we sho~1 in ou1· legal di:Jcussion; pp. 69-83, 

infr·:J., the burden in not: on plaintifi to es'tablish that 

BLlc!~ J ack uctcd tmreusonably. On the contrary, once 

<liscriminator:1 ir~:pact is shm·m, it is incumbent on 
' -

defend::mt to prove a compelling state interest for its 

action. Nevertheless, the expert testimony will show thnt 

the ·entire cours e~ of con<luct which led to the passage of the 

--
critical zoning ordinance was unsound from a planning 

standpoint:, tendr!d to promote segregation , and ~·:ould not 

have occurred but for the oppositlon to this j_ntegrated 

development . 

The City of Blnck Jack was incorporated on August 6, 

1970. From the sequ2nce of events, it is apparent that 

. ., L. ·- •• 
L>llV.L. '-

time earlier of Park View Heights~/, which left changing 

the zoning classification of the proposed site as the 

opponents' only resource. It is apparent from the deposition 

of Robert Schuchardt that he and his Black Jack Improvement 

Association, (BJL\), scmetimes aided by Francis Huss and 

his Spanish Lake Improvement Association (SLL\) first led 

the opposition to the project, i:he11 masterminded the fight 

for inccrporntion, end finslly steered through the zoning 

ordinance which accomplished their exclusionary goal."!:!_/ · 

~/ The fc .:ts ibility l etter was d;tted June 5, 1970. 
J 

-::::_/ Dep. Robert Schu~h~rdt; D~p. Francis Huss. 
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In general, th~ leaders of th~ BlJck Jack Im~rovcment 

As:::oc1.ation became th~ officials of the new municipality 

after incorpc~atio~.~/ 
\ 

Rev. J an:as ltmnig, a Lutheran mini!lter , now in 

Chic.:lzo , testifi.ed on deposit ion that-lenders who favored 

incorpor(ltion after the Park View Heights controversy had 

prcviou3ly opposed it for practical reasons. No wonder! 

The frcgr:ient.:ltion &'ld balli:anization of lccal government 

makes planning £014 an e:ntire nrea extrcm3ly cliff icult and 

miniQizes the opportv~ity for desegrc3ation. 

Smne of the mont e££cctive c1·iticism of fr2gmented 

government was "~ritten by defendant's owri expert witness, 

Arr.os Hawley. The Nation.:il Academy of Sciences publication 

":Freedom of Choice in Hou.s i n3 11
, vhich is an e:{hibit to 

Mr. Hawleyis deposition , contains three £indings which, 

in our judgment ~ [inn:i.hilate defendant's case. We quote 

them verbatim below : 

~I 

-!··'·/ ,~ ~" 

·'-·'-'· /· )'\ .t\'"" 

1. Local govermnent nutonc'lly in metropolitan 
areas results in an uneveri distribution of public 
sector cost.::>; som~ government lli'"lits nre forced to 
aSS\.'tr.ile the cos ts of deci~ ions and policies adopted 
by othc1: cnits .'!:!:_/ 

2. It is unlik~ly th~t n policy of r~cial 
mixing can be consistzntiy applied in metrcpoli tan 
areas in which there ~re ti::o or ruore autonor:ious 
govern.~cnts. For any one locality to act in the 
tot~l social interest is for it to put its2lf in 
a position to be bcg3~red by others ~ho do not 
accept similar responsibi lity volu..~tarily. *·):* / 

Dep. ~ch~ch~rdc p. 25. 

Dep. Hawley, E:::. No. 1, p. 44. 

I d, p. 31. 
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...... 
) 

,J 

3. Any fragmentation cf th~ houJing market 
constitut03 n bagis for scgregJtian . Multiple 
cutonoreous eovc~nc2nts ~nd private institational 
barriers contribute to fragmentation.* / 

St. Loui3 Co 1~nty, with 95 mi.:nicipalii.:ics ran0ing 

from small to minuscule , each exercising independent zoning 

power , is one of the most b:ill--..anized nreas in the nation, 

and the forcgoii~g criticism by defcndar.t 's expert applies 

to it ~lith particulm:ity . Dorn 1:cGrath , president_ of the 

American Institute of PlanncrG, and pl.:>.inti£f 1s principal 

expert uitness, will te::>tify in some detai l with respect to 

the issue of ball~anizaticn and ~.;i ll e:mlnin how the unde .. 
J. 

sir.able features .. of frag~entcd local government led to a 

reversal of the trend to incorporat ion by municipalities 

of Black J ack's size until th ('.! Par!-< View Heights controversy 

led to Black Jack's secession. 

In a prio.r pleading, Black .Jack critici:~ed the 

United States for favoring what defendant called the 

"revoluticn:lry:' coacept of ·11regional planning11
.-:.:.::._/ 

Defendant 's expert Hawley expl.'.lincd on deposition that this 

concept is not revolutic~~ry at all, and Professor McGrath 

will show how nlanning on a regiona l basis is essential in 

this day of urb~niza.tion tf chaos i3 to be avoided. 

Defendant 's vivid adjective , however , goes to the heart 

of its case, fbr, if thera is no planning on a regional 

basis, the nois iest factorie s may be put next to hospitals 

*! g , p. 22 . 

*"k / Dcfcnd.:nt' s Petition fot· a Continu.:mc~, p. 2, 
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. ~ 

} 

by udj oining municip,11.i.tic3 and, as has occurred here, 

each government c~n look to its parochial exclusionary 

intot·est at the expcmsc of i.t!1 neighbors :1nd of equal 

housing opportunity. 

.,. 
fi '* 

l'he upreosona.ble chiu:ccter of Black J uck 1 s conduct 

did not end with tho idea of incorpor.:ition. ProfcGsor 

McGrath uill also show th~t the municip.:.11 boundaries were 

selected in an a.rb:!.trary rather than a professional way, 

an unsurprising ccnclusion since, u.ilike St. Louis County, 

Black Jack hJd netther funds nor accc3s to profes0ionals 

in the field and had to rely, instead, on the zeal of a 

man who.se governing motivation was implacable opposition 

to Park View Heights.!::_/ The expert testimony will show that 

St.. Louis County, ·which had highly ski llcd per::wnnel, knew 

what it was about when it zoned the proposed site for 

multiple fn!:l-ily, that the land is entirely suited to that 

purpose, and that, putting to cne side the controversy 

over the Park View Heights, the land was appropriately 

zoned in the first place~ 

~/ S~e. gEmerailly Schuch.:irdt Dep. and in particular p. 62, 
in which Hr. Schuchardt expm.mded on the err.otional stake 
which he had in doing the job right so that he did not 
look foolish • 
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III 

RACE WAS A SIGiUFICANT ELENT::NT IN 
BLACK JAC:C 1 S Ptm.PO SE I N EXCLUD ING 

PAR.\ VIEH HEIGtrrs 

The lack of any compellin3 or re3sonnble nonracial 
I 

explanation of Black Jack 1s cppo~ition to Park View Heights 

roadlly 1eads to the inference that race was, at lea~t, a 

signif~cant factor in the decision to exclude the development. 

Moreover, the discriminatory effect of excluding an -integrat~d 

development from a white area was or slwuld have been known 

to the architects of the exclusion, and this too contributes 

h .d I'" d* • • • to t e evi ence or iscrinnn.:i tory intent. The record in 

this case, however, is not confined to facts from which a 

discriminatory purpose may be inferred. Even though it was 

direct 2~nticn of race would ~~nd 
! 

to impair their cause, a nu111ber of adversaries of Park View 

Heights either mentioned it openly or und~r a very thin 

disguise. The evidence will show that racial consideration~ r~c~ 

played a part in the deliberations of the Zoning Commission, 

that rnce was on the minds of the archj_tects of the opposition, 

and that there was extensive racial scntiT.ent in the Black 

Jack community to which the public offici~ls responded. 

A. Pu\CI .!\T_, CO~TSIDEP._r\TI C:IS ~;13R~.~ VOICED BY OFF1CTALS OF TIIB 
~~~--~~ ....... ~~~~ .......... ~~~~~ 

CITY OF E LACK .JAC~Z 

Gerald Hutton is a black resident -of Black Jack who 

was a member of the Zonins Ccmmiss!on. He voted for the 
"' -

~ 
Zoning Ordin~nce and is in ~rivity with the defendant. 



His testimony about the dcliber:ition~ of the. Zoning Cor:m1ission 

is 

, 
lS 

therefore, in effect, :in 3dmission by Black Jack, 

corapclllng: '\ 

Qo Well, was it your understanding that 
excluding .::tr1art1~ents meant exlusion of 
potential black residents in Black Jack? 

A. Not ·only black, but poor also. 
Black and poor. I was fully avare of this. 

Q. Was this discu~sed at Zoning Doard 
n~eeting.s? 

A. Yes. 

* * 
Q, Is it correct to say that they 

[the Zoning Con:missioncrs] felt that 
property values would decline by having 
epartm.ent3 ~vhich would have both pqor 
and black occupants? 

*I 
A,., Cor.rP~t: ~ -

and it 

Mr. Hutton also made it clear why, . in spite of the foregoing, 

he voted fo~ the Zoning ordinnnce. He testified that he 

was mostly silent on the qtt<:~stion of multipl2 family d:1ellings, · 

and that he remained silent becnuse 

on account of my race I had a minority 
vote. And I 'i·muld say h2re that I 
wouldn't influ2nce anything in this 
regnrcl because I wnsn:t there to fight 
with the Coi;uinsion. *"'~/ -

!/ Dep. Hutton, pp. 19-20. See also p •. 30, at which Mro 
Hutton testified specifically that the f:lct that blacks 
would live in Pa1:k View Heights w4s also discu.'3sed. 

°!::!:../ Id. , p. .19. 
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. . 

Hr. Hutton's t0sti1't!ony conveys the at::aospherc which existed 

for a sensitive black m.1n on that Zoning Commission, loud 
~·-:/ 

and cletit' .- HG knej/, and his colle,1g\lcs knew> th.:it they 
. ···~' ·/ . n~ 

were excluding a lot of blac!i:$ -from Blacl< Jack.-

Hh5.lc the other Commissioners, unsuprisingly, denied 

racial bias~ the evidence corroborates Mr. llutton 1s feelings. 

Henry Sei:·1ing, who runs a loc.:il hardware store, related to 

·--
Kathy Pellegrino, then a reporter for the Kan:rn~_Ci ty St~r, 

th.:it Black Jack had always trc~tcd it.s "niggers" well, and 
i-.-1\k/ 

that it had a "nigger cemetery." - He asked a white 

minister name<l Art Repp to sign a petition against ti pro0 

posed development in Black Jack because 
.' 

1~ WQ~'~ be lon5 atter they build thA~ 
cheap housing that J22:! l~ ~h~ starts 
moving ino -Jr;--J..><;r~/ (e1:1phasis added) 

* .... •.-..•..-.• ... ..:,., 
·:.:' h "_I 

When Sewing said you know wh.J, Repp knew Hho -- black people 

and this interpretation was confirned by HUD's expert 
'.\< • ***':.-1:* I 

on race relations, Willin.m McKinney., 

*/ The P.ressurcs troubled_ Nr. Hutton, and he acknowledged 
that he had ·dou.bts, morally speaking, as to whether his vote 
\vas the right thing to.do. Id., pp. 28-29. 

~/ Id. , po : 29. 

=-/ Dcp. Pellegrino, ;px F-2. 

~*~~! Dcp. Repp, p. 27 • 

-k·k*'H-*/ McKinney Dep., Po 54. 
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that 

' 

Rev. James Hennig, a white Lutero.11 minister, tcs t:if ied 

[Sewing] 's idea 0£ bl.:icks wJ.s pretty 
much that they let th2ir prop~rty run 
down and they ~1ere generally undesirable 
kinds of people, '!!./ , · 

Mr. Sewing teGtified on deposition and denied any 

disc~irainatory intento He testified, however, that he did 

not need to go to meetlngs to 1<not·7 ~naur:h t~ 6~pogg Pnrk 

View Heights: 

A. What I knew about it is all I 
cared to l<now. 

Q. Hhat did you care to know? 

A. Just what I knew about it, it was 
going to be an apnrtoent) a mixed apartm.ent. 

· Q. tn1at was going to be mi:,~ed in this 
mixed ~partment? 

Ao Hell, it wasn't just for whites, 
it was for .everybody. 

Qo And that's all you rieeded to know? 
·k~< I 

A. That's all.-

With respect to Mrs. Pellegrino's article, Mr. Sewing denied 

use of the word "nigger" but acknowledged that he "could 

have said" the other thing-:J att:-:ibuted to him. His denial 

of the use of the word "nigger" has become somewhat academic, 

however, bec.:J.use, in the sum:nary of his e:.-p~c ted trial 

testimony furnished by counsel for defe11dant, it is stated: 

~/ Dep. Hennig, p. 11 • 

. -::!:.../ Dep. Sewing, p. 17. 
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Negroes lived in Black Jack at all 
tinc!S and ~.,rero accr:pted .:i.s citizens 
and n0i3hl>ors. ~any years ago i.t 
was custom'.lry to refer to ..-111. hl.'.1ck 

...... ll*IMl:flW.'-'';t ........ ft ..... ~ _........ , .... ~ 

n 0 ~ ... ') ,., •• .... ~ '11. ~,.. ., ~ ··• J: 1· • .. 7::1 .• ~ .,-~,o ·,«·. '·-· .i1 ",~ n ;;_ •.• J... U ~ , L .. ) (.;,. .. _,, l ;.. ·~ ;··:. C: ..,L ..) <fl _ _. 't ,._ __ ._.. _ 

j_ n t;~;_(;cl-{ n-,-;·"~] .; ~~~ 1 t~y---;;,n;;: ~-------· .__ ......... .................... "'~ ..... --~~ 
Tho,re was u colored Cl: :.1etcry in Black 
Jnc!~. ( e::ph.:isis added) 

In othnr words, bl~cks wera so welcome in Black Jack that 

th~y t7~r~ buried i.t1 a !rnparnto cGmP.tery nnd tr~atGd ag 

equals by bcinz called "niggers.";:_/ 

Robert Schuchardt, the Chainnan of the Zoning Com .. 

mission, is much more sophisticated than Sewing and did not, 

Markland testified that Schuchardt did, however, tell 

Markland that Park View Heights would be another Pruitt-
4•cl/ 

Igoe,- and Schuchardt ackno~-7lcd3ed that he may have said 

this.-· While Professor Schuchardt e:q>lained at length, 

and eloquently, why the use of the tetm had nothing to do 

t-1i.th race, and related only to crime, squalor, poor social 

~/ In the deposition of K~thy Pellegrino, counsel for defen­
dant attempted to elicit frcr:n the depon~nt testimony that 
Se~vlng is a "cl~aracter" and mi3ht say 11niggcr 11 in scm2 benign 
nondiscriminatory u'fl.y. \lith scme cipolo~y for belaboring the 
obvious, we point out that HG"D ts race relations e:,pert 
William McKinney te~tified that he knew of no white com­
munity where uniggers;' has been used in a nondcro:;atory way. 
With respect to anyone who says it has been so used, McKinney 
sinply s<.'lid: "I w~nt to pray for him because there is no 
truth in him. :t NcKinney Dep., p. St~. 

:::::_/Markland Dep., p. 12. 

~/ Schuchar.dt Dep., p: SO. 
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exp~riment ution and failure, this e:cplant"Lticn will not wash. 

As Hr. McKinney explJincd in hia deposition! 

A. That means blac;<. The people from 
Pruitt-Igoe, that me.:ms black. 

Q. Pruitt-Igoe i~ a public housing , 
development , is it not? 

A. That's right. 

Q. So, Pruitt ... Igoo~ do~s that nlso 
convey poor people'? 

A. Sure , 

Q. Does it also convey crima? 

A, Yes. 

. 
Q. All right, nou if you were talking 

about a very poor white a(;velopment or 
poor nl1-, .. ,:1ite developr!lent, would you use 
the ten-n ','P:·uitt-Igoe"? 

A. 

Q. 

A. 
thing. 

No. 

Why not? 

Because there's no ·whit;s in* 7hat 
If it is it's just a toKen. _ . 

With respect to the remaining Zoning Corr.missioners, -: . ·· 
. . 

the principal evidence of discriminatory intent, besides the 

Hutton testimony implicating them collectively, is thut they 

either knew what the racial con3equences cf their conduct 

would be _ .. and it is hard to conceive how they could not 

'I:/ McKinney Dev· ; P?. 52-53. HJ.rry Morley, HUD Assistant 
ffecrct ary for. Administr.:ttion .:md formerly Regional Administrator 
in St. Louis, also testified th.:-i.t 11Pruitt-Igo.J ' conjures up 
"blac!rn, poor people, crime." Norley Dcp., -p. 45. 
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have knm·m or, nu ... nowlng, made their decision without 

the slighte :J t conce:r · )r the rrlcial consequences. In . 

this respect, but not atypical testimony was 

glven by Donald Bres : ·. , Chairm~n of the Zoning Commission, 
I -

who clairr.Gd th~t he cli .; not know whether Black Jack was 

more than 90% uhitc, ,.,.,:~ :e than 75% white, more than 607o 

white, or more than sr-( · ~7hite -- this about an area in 

which he had lived fo l' ;ix years, ~/ which he had helped to 

incorporate. So, too ~ .:he testimony of Ccrr.rnissioncr Hoyt: 

Q. Would ·· 
predominantly · 

t d2scribe Black Jack as 
. tG? 

A. I dm1' t :hln:< I 'rn capable of 
J...~/ answering that ·:: ~est ion. I don't know. 

We submit that where '·· · ting connnissioners engnge in a charade 

of this kind, the r .?.c :•_: . character of the1.r intent is to be 

readily inferred frorr:. ~ . ' ·:it they uill not say. 

~/Bresler Dcp., pp. 
able to testify th~t 
"prcdor11in~ntly c :)lorc · 
he does live, w<?.s mor 

-::::_/Hoyt Dep., p. 4 • 

. . ,. 

19. Intriguingly, Hr. Bresler ·was 
loc11, i;.;:here he did not live, was 

· but not ~lhether Black Jack, where 
h~n half white. 
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B. 

On July 12, 1970, Hr~ H3rry Morley, then St. Louis 

Itegional AdrninistrJtor of HUD, now A~.rnistant Secretary for 

AcL11inistration and one of. his aides r.1et at the Missouri 

Athletic Club ~1ith Francis Huss, Prcsid2nt of the Spanish 

K ·, Lake Improvement Association, Dr. Ronald Pflueger, 

President of the Black J:.1clc Improvement Association, and 

Cct.m.cilr1an Hilton Bischof, Jr., defendant 1 s e~{pert ui tncss 

tind At1 adversary of Park Vie~; Heights. The meeting was 
I 

, 

arrang2d by St. Louis County Supervisor Lawrence Roos, who 

was also pres~nt, to provide an opportunity for interchange 

of ideas between the adversaries of the development and 

mm officlald I The meeting clld L1Vt ~urn 0li\: i.:ha~ way, 

however, but got to be a rather heated discussion with Dr. 

*I 
Pflueger and Mr. lh1ss leading it.~ Mr. Huss, in particular, 

brought up Pruitt-Igoe, which to Mr. Norley meant blacks, 

poor people nnd crime, nnd made reference to the speed of 

integration in Black Jacko Specifically, the adversaries 

related that the ccm..rnunity was being integrated ''gradually," 

and that the project would concentrate too many blacks too 

quid:ly into a predoninantly white ccmmunity. It was also 

suggested that the "libc:i:al element 11 in the St. Mark's Church, 

~/Morley Dep., p. 17. 
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{·Jhich t:~s net even in Black J:ick- w;:s trying to provide 

the further intcgr~tion of sor:~eone else's community. Hr" 

Morley, who h,1d dictated a mcr:1otandum nbout this t1ecting 
-;-...," . ·'..J·/ 

nine davs a fter it was held -- recalled that the rncial ,, 
I • 

element was not a minor portion of the opposition, but on 

the con.trm:y war; cert.::inly cqtk!l to nonracial concerns also 
........ _ .. , .-.. ,-. •\ 

e:\pressed by the opponcntso··-· 

John QLtigley, on2 of t(1e principal functionaries of 

ICUA, the sponsor of Park View Height::;, testified on depo::Ji .. 

tion and Hill testify at trial tho.t .he attended a meeting 

in the St'.lm:Iv::!r of 1970 involving proponents and adversaries 
, . 

of Park Vic~-1 Heights. Among the adversaries present uas 

Dr.Pflueger, who had recently been-elected President of 

of a conv!:::rsation b~tween them t1hich lasted an hour or more~ 

' Quigley as~ed Pflueger nbout race, and "Dr. Pflueger said 

yes, thnt his etm opposi.tion waG based primarily on his 

fear of wh.'..l.t nn :i.nflux of blacks would do to the Black Jack 
1;*'}::·.': I 

area." According to the clepo::;ition testimony of Mark 

Arnold, a reporter for the Nation~l Observer, Dr. Pflueger 

.. ~; The evidence tdll shm·1 that Huss lives in Spanish Lake, 
~ot Black Jack. Pflueger has his office in Black Jack, his 
residence outside. 

"!:!!_/ Morley Dep ., Def.t' s .. Ex. l+; PX B-16. 

~/ Morley ,J)ep., pp. l~S-l~ 7. ':' 

• 
*'~**/ Quigley Dep., p. 41 •. 
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nrirbara Peteruon 13 a former white resident of Whisper-

i.ng Lake Apartments, T 10..," .-.n ., I\), two pctiticncrs for the in· 

co~4poraticn of Blnck J i1ck came to her apartment. When she 

asked why Bl~c~< Jae~.< sho\:ld incol.--porate, 
I -

they said, well, they ~ere about to have a 
Parkvie\1 H~lghts 10~1 inco..-ie housing dovelop-
ment and th.ey were very r::uch .:::;a inst this 
and thouGht thnt ~c ~oul<l be, too. And 
th'2t' s uhy they weP~ tryJ.ng to incorporate 
th8 city. So I ~;aid , ':Weil, why t1ould it 
bo b {'·~ t'' '~"I'/'" j').'.l .,..Lv-i rn p ,.,.]· 0 hts in B] '1C1' "'"' .. l-\.1 V '4'-'\"\.o J.<"-.• ..... s ... ~.- ·· · 11.C .. t,> · ~ . ~ ..... .l~ 

J<."!.d<.'?:i .t\nd they said, \1ell, because it 1 s 
govcrm,1ent subsidized, it woulrl bring in 
10~·1 incou:; p20pl~ and this ~10uld mean a· 
lot of colcr~d people and high crit1e rates 
and morn children ; you .know , more children 
in th~ cl~ssrooms ' and that would be a poor 
educ~tio~acd the edu~ation was already not 
the be8t. And then we ~.;ould have a terrific 
black problem. 

And so I said~ "Well, isn't it true 
the~ that tbc real reason that vou wanted 
to incorp~rntc cne ci~y i~ to ke~p 0y~ t~~ 
Negro population th.:-~t migh t n:.ove in?" And 
they saJ.1~, 11Hell , yes) of course. You 
den' t want your children goin,3 to school 
with Negroes , <lo you'? 1

' And that was the 
extent of the conv~rsation. 

A. 

Did you sign this petition? 

*I No.-

Mrs. C~thy Y.:;kurn is also a white resident of Black 

Jack, ~nd a wicness, ~mong other things, to a blatant act 

of di~crimination by one of the developers in the Black Jack 

**/ 
area to avo ld a sale to .:t black;~- At the tin2 of th2 Park 

"!:_/ Peterson Dcp ., Po 5. 

*:'(/ In th2 middle 1960 1 s, when she was nt the Vorhof sales office 
to t~lk nbout the ho::r1e sh2 and her husband h~d purchased, the 
salesmnn suddenly turned out the light and explained th~ t a . 
black f~mi ly had driven-up and he wanted them to think no one 
M:rn in the of £ice ::;o that t~1e company need not deal w:i,th them. 
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View Heights controversy she had occ3sion to learn that dis• 

criminatlon had not cndcdo A petitioner for incorpcration 

of Black Jack or for opposition to Park View Heights asked 

h f '! • ,.. 1 1 er .o:r: a contrJ.out1on :cor ~cga expenses. When she told 

him she was in favor of the development, the man replied 

that she mu3t be of the who liked colored • the one ones 1n 

·'·/ ,, 
neighborhood.-

'"'lt B' ' f dl. on .. iscno · is the County Councilman who.met wlth 
.. 

Mr~ Morley,and also with Under Secretary Van Dusen, in an 

at.tempt to he~-!d of£ Par!< ViJ~w Heights. Mr. Bischof regards 

236 housing as substantiJ.11y the same th:Lng as public 
1-:-:~ I 

housing.- He prepared a little sheet of notes on which 

he outlined his opposi.tion to Park View Heights, and his 

warning to hi1:isclf o It says Points to Consider Racial 

Out. What follows, however, does not heed this tactical 

caveat as closely ns it might. 

The notes contain severn.1 references to Pruitt-I3oe, 

one involving ~'housekeeping, 11 and Mr. Bischof explained in 

this connection that the tenants might "build fires in 

.. ~ / Rev. and Hrs. Arthur Repp will testify to racially oriented 
opposition to Park View Heights by Hr. .. and Hrs. Russell. The 
Russells were leaders in the a.nti-Padc View Heights movement 
and organized a letter writing ca.rnpaign. See P.X H-17, H-18. 

·~/ Dischof Dep., pp .. 104-105. 

~/ rx n-17. 

·' 
' 
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bathtubs and bt1rbc:cucs in b~lthtubs." '!:.._/ Even more revealing, 

however , ia item 10: 

Why move - ... Ghettn is.:,.;.t~: .,. e -- Boston 
Urban League head 

As Mr. Bischof expL1in2d this entry; he would use the argu-

ment that those in the ghetto ··- presumably blacks -- wanted 

to stay there, that a black r:ian had told him so, and that 

therefore Park View Heights should not be built. Accordingly, 

Hr .. Bischof testified tha t he ·would hav~ actiyely supported 

the project had it been in virtually all-black Robertson, 

which he described as ha.ving variou3 eGployment advantages. 

It is apparent from the Bischof notes and testimony that he 

r egardr!d Park View Heights as a proj ect for ghetto dwellers 

and, despite his self-acb:onition of 11 R.acial Out , 11 opposed it 

as such. What his notes do not disclose is that nobody 

would force blnoks or poor people to live at Park View 

Heighta, and that the sponsors and the United States merely 

sought to afford them the opportu..riit7 to do so. 

* ~·· ,, * 
It is apparent frcm the foregoing that those who might 

be termed the :'Ct5.vists in the resistance to Park View Heights 

were opposed, at l eas t, to helving any large m:.mbcr of blacks 

in the cor.umnity , and that race -!·!~S a f2ctor in their resistanceo 

-i:/ Bi~cho£ Dep.,, p. 10ii.. According to HUD ' s race relations 
spcci.:i.lis t Hilli.:-,.ra Mc:Zinney , "barbecues in the bathtub" is 
another ecphcmi.stic term which w-hitcs use when they are 
prejudiced ag<.lin::it blacks and will not aemit it. McKinney 
Dep., p. Sl~ . 
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In this respect, both they and the Zoning Co~uissioners 

wer~ respon<lin3 to racia.11·1-based clamor frcm strident 

ele:mcnts in th~ ccr..:munity at large . 

,.. . 
' -

.. 
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c. TH'S PUBLIC SE::Tnr:::~;T nr TPE c o::.nnnTY I:03TIL:·: TO ---··-----.. --.. -----·---·---------------------··-· ···----

It is almost impossible to psychoanalyze a cormnunity 

of 3, 000 people and m,1}~e a composite whole cut 0£ a diversity 
I . 

of motivations, attitudes and prejudices. The evidence in 

this cas~ will show, however , that in spite of an obvious 

consciousness that race ought not to be mentioned by the 

opponents if the battle ag:1inst Park Vie~-1 Heights was to 

be won, race nevertheless came through loud and clear as 

an important element of the opposition. This came through 

at the public meetings, in the telephone calls and letters 

made and written in opposition to the project, and in a 
'· 

nu:nber of other ways. 

I~ ~~rly and ~iddle 1970,· ~h,n the controver5y was 

at its height, there were public meetings in Black Jack 

at which proponents and opponents, or sometimes the opponents 

alone, met and voiced their views. We cite h~re a few . , :·, : 

exa:.uples of what took place. Paul Ni tte lstadt, ICUA 1 s 

former ~ousing Director, testified that at one such meeting, 

when it was suggested tlut teachers from the Hazelwood 

School District would be the kinds -of tenants Park View 

Heights wanted, scneonc rcraarked to Francis Huss that he 

"would not want to live there if he knew the color of the 

teachers' faces.'' There was general lau~hter . Mittelstadt 
.... . 

will testify to other incidents of ! similar character. 
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.• 

Kenneth Boyer, a white college professor , attended 

one meetin3 nnd suggested th~t exclusion of the development 

would maintain a ghetto in the city. '~eep the nig3ers 

t ' I II . ner2. , someo.ie yelled. The rac.yor of a ncir;hborin3 

mvnicipality sug3ested that the project be placed in Kinloch, 

and there was zcner.ul applause. Later, when Doyer was 

running for office in Dlac~ Jack, one man told him he did 

not C<::i.re t-7h0 \·:on as long as they kept the "coon.:>" out, and 
.. ., ' ·'·/ 

another snecr~d that he must be "one of Liberman' s men. ti -

Just about everyone associated with Park View Heightn 

received large nuobers of telephone calls, most of them 

anonymous, which exprc!3sed oppo sit5.on to the. development 

both in euph~mistic tenns (Pruitt~Igoe; ghetto, people from 

lover, colored, paint your face black, etco). Rev. Willard 

Jones, co-pastor of St. Nar!<s, personally received severi2-~. 

hundred such calls, the oaJorlty raciQl in. content; Paul 

Mittelsto.dt received about twen:ty-five; others came to 
'1ra I 

Quizlcy, Rev. Peyton, Hrs. Peyton, Terry Lewis,-- and 

several oth:=r t:Jitnesses Hho t"lill testify at the trial. 

A cr~nk call or : two, of course, cannot characterize the 

attitudes of a corr.munity, b1.lt the inten3e, concentrated 

*/ Boyer Dep., pp. 12, 16, 18, 19. Sa::n Liberman i·s, of course, 
a well ~cncwn civil rights ln.:.·ryer in St. Loui!::, nnd counsel 
for pL1:Lntiff both in I\H:~<. View Hci~hts ,v. CitY. of 131.iclc J.:ick 
and in Jones v. ~yer Co. 

"!::!:.:./ A black ruen;ber of the Park View Heights Board of Directors. 
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n.:-~ turc of th.i!:; tc lepltonc campaign, set in the context which 

we linve described, is a par~ of the entire mosaic in which 

r~cc has played such a prominent part. 

'!:I 
There were nlso letters -- hundreds of them.- The 

letter writing campaign!.> were organized by BJIA and SLIA, 

and many of the letters made the arguments presented by 

these organizations in the presso But there were others. 

Mayor Brawley of Ferguson, who opposed the incorporation of 

Black Jack, received an anonyw'10113 postcard which said, in 

part 

You're too d--- ignorhnt of laws to be 
Mayorr You should blacken your face 
and live with your buddies. "!:!:./ 

A letter addressed to De<J.r Bo<lrd~Member of St. Mar~<s but 

received by HUD relates that 

I was a little sic~ened by the 3rd 
paragraph of your l~tter where it 
said by an intergrated [sic] project 
it would b~ culturally enriching. I 
grc~ up in just this ~ind of a neigh­
borhood and believe me it was not a 
p leasnn t e:cpcricnce. ~~-!d: / 

Another woman wrote that 

these people thit arc so willing to 
intrcgate {sic 1 t:h:i.5 neighborhood move 
into~ intregated [sic] neighborhood 
for a' while and see hou it is. We 
lived in one once an<l between the · 

~I PX M-26 contains all the citizen correspondence in plaintiff's 
possession. 

: -::;_/ PX H-14. 

~./ PX M-26, letter 1. 
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rapings nnd mugg ings ·and purse 
snntchings and anything else ve 
had to move. '!:_/ 

'-. 

) 

Race was not the only reason offered by adversaries of Park 

View Heights , but it played a substantial part. 

D. nrcrnw·JTS OF n~TTIIIDA'rI0:'.1 OF A TY:?~ HHICH CE~rnr . ..i\LLY 

PP.OP0~1Ff '.TS 0 1.•' P~\!:.'C VJ. F.~! W.:IGHTS 

There has been deposition. test imony that two white 

--
ministers \1ho played a role in the controversy ~~ Rev. 

Hillard Jones, tb.; co-pastot· of St. Narks, and Rev. Arthur 

Repp, \1ho favored the devcloprJent and later beccme a plnin-

tiff in a suit on behalf of Park View Heights, received 

anonymous threats of violence. Jones was told, in a letter, 

that he would not live to see the project completed and he 

re~eived cwo phon~ ca11s which t~reatened ~ia children; 

**/ 
Repp had a bomb threat.-

In addition, Councilman Bischof frankly acknowledged 

in his deposition th~t he told a representative of the finn 

·of FishGr and Frichtel, which had tentative involvement uith 

Park View Heights, th.:it 1.mless the finn withdrew from that 

pr~ject it would have difficulty obtaining rezoning for other, 

***/ 
larger developtients in which it was involved.-- The firm 

j;**""k/ 
subsequently withdrew. 

'!./ PX N-26 ,. letter 2 . 

·J:-k/ Jones Dep., pp. 31-32; Repp Dep., pp. 47-48. - . 

-.'d~k/ Bischof Dcp., p. 91. 

*'"-":**/ Dcp. Heman, pp. 65; Dep. Mittelstadt, Po 42-430 
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IV 

LEGAL CO~JSIDEEATIONS 

A. THE LAH O? THE CASE 

Before we rc3ch a discunsion of the contested issues 

in this litig~tion, we think it app~6priatc to dispose of 

several cont~ntions press e d by Black J.!lck which, in our 

ju<lgmcnt, have been conclusively rejected by this Court 

and by t he Cot.:r t of Appeals, such rej ection now being the 

lo.w of the ca::oe . 

1. BL1ck Jack has contended th<:it th::= Falr Housing 

Act of 1968 docs not 2.pply to zoning cases at all. 

42 U.S. C. 3602 (b), however, d8f in cs a di;elling a5 including 

"any v.:ic~nt land which :i.s offered .•• for construction 

or location thereon11 of residentinl prop~rty, and by .. 

passin.g its zoning ordin~mce, Black Jack has made dwellings 

unavn5~lable to the persons who would reside in Park View 

Heights if tha t develop~cnt were built. 42 U.S.C. 3604(a). ·. 

Accor.<lingly, this Court d~~nied a motion to dismiss by 

Black J ack which was based in part on the proposition that 

the Fair Housing Act doas not apply to the facts at hand. 

United Statc3 v. Bl.1.ck .J:J.ck, PH EOH Rptr. Pa ra.. 13,561 

(E.D. No. 1972). So, too, in th~ companion c3se of 

Pnrk View He:i.~hts v. CitLof Blnck Jnck, L}67 F. 2d 1208, 

1214, headnote B (8th C:i.r. 1972), th~ _Court of Appenls 

• upheld the·· sufficiency of that poftion of the private 

plaintiffs' parallel complaint which alleged violations 

of the F.nir Eousing Act. 
·l 
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2. Black Jack ha9 conoiotcntly argued that this 

is really a case of economic rather than racial discrimination, 

and that the Fair Housing Act can have no applicat:lon for 

tha t rca3on. After the initial decision of the Court of 

App c:als in Par ~: View He i ghts v. Citv of Bla ck J::ck, ~~' 

dcf endant p(!titioncd the Court .for rehearing on the grounds 

thc:1t the dee is ion confused economic und racial discrlmination, 

that the case was contr.ollcd by J~rc.es v. V:llti~r-ra, l~02 

-
U.S. 137 (1971),and that what Bla ck Ja=k tcrr.!ed the erroneous 

dcci:::dcn of th~ Court of Appeals would be of 11 trannccnd2ntal 

importance" :Eor the case of United St.!ltes v. Bl~ck .Jf-;_C!<.~/ 

But the Court of Appeals denied rehearing, and ~·1e agree 

with defendant that the inpact of the decision for this 

case is transccndent~l, since it eliminates Illack Jack's 

prin~ipal icg~l defense. 

3. Defendant contends that this case ::..s geograph-

ically limited to the confines of Black Jack, and th~t· to 

imput2 a broader obligation to defcndE.nt smacks of the 

"revoJ.ut1.onary concept" of "regional zoning" and is unjus-

tified. ·The. Court of Appeals m.ide it clear in the Park 

Vie~Hei.5;hts decision, however, that the alleged racially 

discrimin.::i.tory effect of Bl.r.ck J a.ck' s action on the ind iv-

idual ?laintiff s and on other nonresident::; of Black Jack 

is what this case is all about. The Court held that the 

allegations of <liscri~inntory effect based on the statistics 

i 

-::._/ Appeliccs' petition for rehearing in No. 72-1006, 
8th Cir., paras. 4 and 5. 
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contaiacd in its fo otnote 10 present "a strong case for. 

cons idcration at thin tin~c". l;6 7 F . 2cl at 1216. That 

the Court dcf ine<l the i!.>sue as going beyond the boundaries 

of Black Jack is npparent from _ J r eferences to the 

"pat: tern of racia l scgre3.:ition i n housing in the St. Louis 
' . 

~ctro1-,olita~ nrea11 "!:_/ and to the "inm~ediatc hardship on the 

clas s o:c lcr,1 and rr.odcrate income citizen::> J:.E. th~ C:i.t,:._z of 

St. Loni::> " . (emphar,is added )"!:!.../ 

.. ... 

~/ 467 F . 2<l at 1216, footnote 10 . 

-;..-:../ Id.; text following tht~ footnote. 

- 68 -

·. 



I 

' 

B. f_'.~·19? ~1'.!\T __ ~:..T~-~.c:~ J~c:~ · s C:""nr0r_J..:_~D__L:?\~':.:· :\J_::JS DJS-
Cl~J_:· ~I~~.\ ''i'') :~ 'f :· .... . · c;~r .:\: ~ D 'I::·~~)~~ J ,.A.,() ::) ~.: ~-1 ·:;.~~I~.: .\r ! '. ~ ~ ~ ·:(_; J.I~G ~\1, I 0 i-4 -----·-·--------------------- --- ·--·-· ~ 

It is now m:::ll settled that, if racially discrimina-

tory effect is sho~n by statistic~l prcof , the defend~nt 

can pi:evail o:-1ly upon a sho\iing of COI.J.pelling state interest. 

· In Kenned~' P::: ;-k Ho~es v. Citv of _ L'.!ckn-;.vn~.,_n, 313 F. 

S1.-1pp~ 669 (W.D . N.Y. 1970), :~f f'£ 436 F. 2d 108 (2d Cir. 

1970), c~rt . den. 401 U.S. 1010 (1971), a low to moderate 
'" 

income housing deveJ.opt'l'2nt h~d been excluded £~om the 

Third Wnrc1, which ( li::e Black J .::.ck) was ·virtu.'.llly an all-

white section of the City. The City's action, as in this 

case, .follo~ed a major controversy with mcietings, petitions, 

letters a:1d the like from adversaries of the dev2loprr.ent. 

~·. -- ·~-- --· .. - .. - , ~ ...... , - ---- -..!:: _&. 
J.&.•CJ.._ wQo """'"""'"""""""'...__I-"--'-·--~· .:... 

statements by advcrsar~es .of the development,*/ and the 

defendants justified their r0sistance on the grounds that 

the developnent '\wuld burden the se<;·:ers and that the site · 

was needed for a park. The evidence showed that blacks ':·Jere 

generally concentrated in C!nother area of the city and had 

encou..1tered private anci public opposition to moving to the 

Third Ward. : The District Court· fou.11d that the stated reasons 

for opposing the d~velop~ent were not convincing, and 

"!:_/ The Court £o '..:..'1d that one man 
. l 'f._ ~ f 1 .- .; t. . ) sa1c to .-a •. . or .... ~y .... n ::.is case 

which h.::d occcrred had been we11' 
pace would!· not be. 313 F. St:?P ·~ 

r 
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said at a meeting (as Huss 
U~at the gradual integrcition 
~cccpted but that a £aster 
ac 687. 
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infc:cred fro;;i them ~nd fr om all the evidence that both the 

effect and the purpose of Lac!rnwanna' s conduct uerc rc1cially 

discriminatory. Applying the law to these facts, the District 

Cou~t said 
I .. 

As long ago a.3 12:-__;cha~ v. Warl ?_Y. , 
245 U.S . 60, 38 SoCt . 16, 62 L.Ed. 149 
(1917), t he Supreme Cou~t pointed out 
thc..t the.~ Fou.rt:ecnth Amenchncnt does not 
allow conduct which results in racially 
discriuin3tory treatmen t, even though 
the purpose of t~e c uni6ipa l action was 
to preserve the pu~lic p2ace and public_ 
welfare, a goal ~·1hich rept·e.sented a vali"d 
exercise of the po lice powero Further­
more, a l ong line of ca~es in the Suprene 
Court d8aling Hi th equnJ.. p:.·otection of 
the l aus has held that racial ciiscri~ina­
tion ruay be estab lished either by proof 
of purpose or cffQct. See Y-Lc!c Wo v. 
lto .... k1'r1" 11° u s 3 ~ 6 6 ~· c·· io -!.i. 30 ·, •J· . 0 ' u • ~ J ' ..:.; • ~ 0 v ·r ' 
L:-Ed..2°20 ( 1886) and, rr.orc recently 
Reitraan v. Nulk-::y , 337 U.S. 369, 87 
-c· ~c i-·----r <')'"' -:~~~ - ' "' 0 "" ' 1 967) ~-~ U• f....e ..l. "..J t-1, LV .LI~,.._. ."'-.._. '-"-.JV'\- ) ...__ .. _:....:,. 

~!:.£! v ~ E:r;J:2lS:..£:?~ , 393 U.S. 385, 39 
S C·t ~r7 °1 ~ ~d 2d '16 (J9 '9) • • .J J ' ... i. • .... • 0 .. 0 • 

"It is of· no CCilsoLition to an individual 
denied the equal protection of the l~ws 
thc:i.t it wu::; <lone in goo d f ~ith. ·~ 
Bt1rton "' 7 t.7i1m1' ,.,,...t<>n ·oar 1ci· r· ? A1 11·hn-i-1' t~" 

- -..,, 0 \ - -- ..I .. l ~- " • J. .\. . .. • l :·> .. ~ ~. ,_ l .. ;..1 - y ' 

3 6 5 U .... , 1 - .. , ') .. .-. ~ _., (' ~ '. 5 .~ 3 ,- 1 
• ~) • I ) ' I .·.) ' •_j .L ~ • v ~ • . 0 0 ' , 0 ' 

6 L.Ed. 2d 45 (1961). Requirements which 
appear neutral on their face and th~orcti­
cally apply to e';eryone, but have the 
inevitable effect of tying present rights 
to the discriL'1iP.:i.to~y pattern of the past , 
a _re unl<.....;ful. U:.tiL:~d. St c.·,tes v. Louis i ana, 
380 U.S. ltJ.5, 8~--S ~-Ct . <H-Y:--13 L-: Ed. 2d 
709 (19 G5). The official act may not place 
a ~peci~l burden upon the minority. Gaston 
Countv, n.c. v. Unit~<l Stnt2s , 395 U.S. 
23s-:--39.s.ct. 1720 , 23 L.Ect. 2d 309 (1969). 
318 F. Supp . at 694 . 

Holding th.1.t L.::tckawann.:i h.:i.d failed to sho':1 a compelling govern-

mental interest for its action, and that the proof established 
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a violation o_f the 1i'air Hou::>ing Act and of the Fourteenth 

Amendrncnt, the Court ordered that the City take .J.11 

necessary ::;teps to assure that the development be built. 

The Court of Appeals for the Second Circuit, in an 
I . 

opin:ton by Hr .. Justice Clark, commended the District Judge 

for his ."comprehens~.ve an<l well-<loct"'Triented decision" and 

affinnad hl;; d~!clsion. The Court went on to say 

The c .Efcct of L~d~awnr:.no.' s act:to;:i. was 
in.e3c.s.p <::~ily n<lversc to the enjoyment 
Of t • .... ;'"' :r·i' ,.,i..,~- In .... ·•ch c"rc• 0 -~,.., .... ..,,..,c..,~ ·'-'--..:> .;:,••'- 0 1 .,1.. • ~_,__ '"''··"' ........... ~~ 

t 'he CJ0

l.. ... , l""""' " c.•l•O'·' a cn,~,~-.".)111 n<? aoirorn-~' .. .1 ··--4~ -~ ..... ,_) ... ., .1-"·•t .... ~ - -- 1 c~ i:> "'-

mental interest in order to overcorJe a 
f1.·nc1·f·~ o o-r= un~o 11"t.; t11"-ior•.:,1 J•t .. ·1 • J. .,.1 ... (.:J' ..l.. .. !..- : ..3 .J... _;.\....-- ...... _ .. _ .. ./. 

T'no~, ..... ........ n 3°''- ~J c 5·1 ·) ,· 31 '"~9 'L • • ,.,,,_, ' ;;+ I••)• -.v, 0 '-1-, 0 

T32i;-22 L.Ed. 2d 600 (1969)~ 

* * 

_fihn:"i~ v., 
s.ct. 

Even were we to accept the City's allega­
l... .~01.1 "-l,~1t arr? JL:>c:;.:i~;:in.'.l;:iot~ !:c.rG resulted 
from thou3htlessneso rath2r'th3n a purpose­
ful schene, the City r .. my not escape respon­
sibility for pl~ciug it3 black citizens 
under a sever(~ disa<lvantnge which it cannot 
justify. 436 F. 2d at 114. 

In C_r.92 v, J?ro~·m, 332 F.. Supp. 332 (No D. Ga* 1971), 

E-ff' d ~ _cm::-i~2'! L}57 F. 2d 703 (4th Cir. 1972), the Court 

was confronted with a situ...i.tion in the Atlanta metropolitan 

area which closely resembled that in the St. Louis region. 

The case aroDe when county officials failed to give necessary 

approvals and perr:.lits for the construction of ttlo federally 

sub~idized low income housing projects which would have been 

the first intpractically all-white' areas of Fulton County. 
~ 

Whlle no raci~l reason t1as given, and there wer.e no direct 
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references to race, the evidence showed that the perr.iits 

were not granted because defcnd~1nts wanted "nice" hotl3ing , 

and subsidized housing ~.;ould not so qualify in their 

judg!:1ent. As in this case, the proportion of blacks eligible 
' -

for the proposed houoing was far greater than the proportion 

of b~acks livi~z in the area where it was to be built. 

Without any conscious allusion to the sittL.:'1tion in St. Louis 

and Black Jack, Judge Edenfield dcscrib0d the facts - in 

Atlanta as follows: 

While poor 'blacks hL1ve been attracted 
to the lo~-rent public housing in Atlanta 
and the city 1 s problems h~va rapidly ffioun t ed , 
whites have been fleeing in increasing 
nu:nbers. In 1960 35% of the rcsi.dents of 
Atlanta w2re black .; today 51% o.re black o 
The public school popul<ttion of Atlanta 
was 307~ black; todD.y it i::; 70% black . A 
f~ir pc=cc~t=~2 cf th~ ~hi~~s leavinz 
Atlanta havB L!OV<;d to the unincorp•J:.i..~ui:.t.::d 

are~s of Fulton County; a sirnil.:tr percentage 
of blacks from those nreas have move·d t o 
the city. 

~·. 

With~tn the irr:medic.te future, unless 
dr astic changes occur, it is not merely 
possible but certain that Atlant3 will 
become in essence, a black city with a 
solid white p.2rimeter •. 332 F. Supp . at 
382 . 

The Court held that , f or better or for wors e , t he 
: 

nation is con:.':1itted to a policy of bal.:mced nncl disp ersed 

housing , and that 11 locnl authorities may no more confine 

l ow income blac"!.~s to a co~pacted and concentrated area than 

t hey can confi.ne their children to segregatc:d s chools." Id. 
l -

at 390 . The court found that the effeci of dete ndants' 
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conduct was to make it :L--npossiblc to achieve m:!aningful 

school desegregation and to swell un<=mploym~nt rolls in the 

city as jcbs moved (as they h.:ivc Jn the St. Louis area) 

from the city to the suburbs . The Cou:ct then -said 

Given the decision3 previously cited 
it i3 abur~dant17 clear that, in the a.0-
s '-"'n'''' of "'t· -·"1'' 1''''~n·i n{? n,,. ,.,e,., ,....; '"Y a1·ty "- ._,... - - '"' . .:."' - ........ ·- - (.) ... - ·- ..... v .J .. \,.. ' 

_county action or inacticn intended to 
pcrp!2tu::.:.t e or ~ ihich in ~ffcct does per."· 
petuatc the ecm.iitions just d2scribed 
cannot sta:1rL 1;(n.· can c_ounty action or 
inaction whici1 would thuart the:f.1· cor ... 
rcction be pc1:1~i ttcd to eontinll'J. Id. 
at 391. -:;_/ 

The Court enjoin~d the defendants, and the Court of Appeals 

af fir.med n:~r c~riam. 
,,_ -·-· --

In 1> nn1" ~ V Dt ort,. 
~~ ·~' 

., 

341 F. Supp. 1175 (H.D6 Ohio 1972), 

authorities of the City of Cleveland had revoked building 

perr.\its for the cc:..1structicn ot public housing in white 

... t• ..... areas or ne cicyc In Bnnks, as in Lackawanna und Crm·:, 

the Court found no evidence of rac-lally discriminator/ 

statements by the city officials or by persons nt whose 

instance the officials acted ~ The Court first described 

the prevailing segrczation in residential patterns in the 

City, and th2 manner in which these p.Ti:terns resulted in 

segregated schools and reduced access by blacks to the jobs 

*I It should be noted that the housin3 in the Crow case was 
pub lie hou::dn~; as to which ar(;u..-ncnts li:ce lowering of -property 
values arc far r~ore pL;.t1~ible th:tn in the case of FE:.:\-235 
hou3ing. Jud;e Edcr1ficld, however, gave no weight whatever 
to objections of this kind . 
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which ware rnovin~ to t he city's outskirts and suburbs. 

The Court found that 

Since this city is fa ced with such a 
masnive s c3re3ation prob lem, a dispersal 
of urban h·'.)!;sing patterns se c~ns to be the 
most reasonable altcrn~tive to a rea5sivc 
bus ing p::::og:r::!..'11 in order to cli;:nina te the 

] . ' . ~- ' .. . h 1 resu_t~ng segregation in t~e puoiic sc.co s. 
Sec C ::-0~1~ et c.1.o i1 . 1~ rt)~:rn~ et .:1.l., 332 F. 
Supp: 3:JX-(Ir:D-:~ G""l• Q T'"97 l) a£~t'c;1 F. 2d 
__ (5 t11 Cir. 1972) ~ 

and severa l other decisions , Chief Judge Battisti held that 

denial of equal housing opportunity resulting from neglect 

or thoughtlessness was unla\1fu1 irrespective of motive, and that 

• ~ ., in the absenc8 of nny supervening 
necessity or ccmpelU.ng government.11 
interest, any municiual action or in-. ' 
act ion overt) subt l2 or concealed, which 
t'".,_ .. . -..... .- ........ .._,.,..,,. ...... .,,, .-.-.,. ~ .,,... .... ...... _.., __ -:-~ ,~1-~ ..... ...,,..1..J """" ....... ~ ...... ~··~...,n 
t'\;,..J. l..lf..:t_.. u .. ~'-'-~, Vt.&.. ~cc.1. vv .1..1.·-V-'-') "-'V~•..&..""'4 i:"'-""'?:''..,;;.-,...~'-t.;;.;: 

discrimination , es?ccially in public 
housing, c 2nnot be tolerated. Id. at 1130. 

Accorcl:i.ngly, the Court ordered th'-lt the pet.1nits be grant~d 

and the housing built. 

Fo Sup.p. -··-' No. 71"'251 (N.D. Ohio February 22, 1973) 

is th2 logical sequel to ~ar'.'.c~ v. Pe r :i::, and applies its 

teaching· to tha suburbs of Cleveland as well as to the white 

areas of the city. The question was whether these white 

suburbs could be required to accept public housing, which 

they had e:{cludc<l by the expedient of r c £using to sign the 

i 

:.J 296 F .. Supp o 2GG (D. Cklao 1969), aff 1 d 425 F. 2d 1033 
(10th Cir. 1970), discussed infra. 



... 
/', . 

/ 

, 

11coop 2ration agrcemc:nt 11 r~quired by li-2 u.s.c . 1!+15 (7) (b) (1). 

The Cour.t held thnt, while the requirement of a coopcr,'1 tion 

. *I 
agrecm2nt wa~ not uncon::;titution:il on it!lfacc,- its 

application would be unconstitutional as applied if its 

u~e hHd a disc:r:iminatory effect and no compelling state 

intQrest or superv2ning n;::cessity was shown. After 

describing th8 intense segregation existing in Cuyahoga 
"!.."~:I 

County- and describir1g its effects as 

segregated schools of poor quality ) denial 
of access to jcbs, ine££2cti·"e health 
services, generally poorer health, higher 
rate 0£ infant mortalit.y -·· the list seems 
endless; 

the Court found that a nee<l for low income housing existed 

throughout the county. Under these circtunstanccs, the Court 

syno~si ze<l the law as follows : 

Many civil rights cases brought agains t 
municipalities for interference , indifference, 
or inQction relative to attempts to alleviat e 
segregation within their jurisi~tioris by the 

*/ This decision was by Judges C12lcbre2ze and Battisti, with 
Judge Lambros diGsenting. 

-Irk/ Cuyahoga County is a r.:;.cially segregat~d countye 
The population of Cuyahoga County in 1970 was 1,721,300; 
328,l~l9 (l'.J.1~1,) of ~-ihom uere 1·1egro . 87% of these 323,419 
Negroes reside in Cl2velando Of the L}0,578 who reside 
o utside of ~levcland but within Cuyahoga County, 80% 
l ive in three eastern subur~s : 23,196 in the City of 
East Cleveland; 5,250 in Sha~2r Heights; and 4 ,007 in 
Warrensvill2 Heightso In 1970 the defendant.City of 
Gar field Eci~~ts had 1,739 Negro (4.6%) residents . All 
but t~.;o resided in Oil~ area of G.J..r:field Heights adjacent 
to the City 0£ Cleveland. The other four defendant 
suburban cities 1 popul.s .. tion in 1970 was from 99 .1% 
to 99 . 8% Caucasiano Slip opinion , p. 2. 
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developr:~ent of public housing h::ive held 
that ~hen the result of said action is 
discrfr.:iinc.!.tion it cannot be viewed as 
within tr.~ n~rmal bounds of mt.!nicipal 
discretion. See Crow v. Broun,- 332 F. 
SU?P. 332 (N. D. ca=-1971), af:i:' cl 457 
F. 2d 733 {5th Cir. 1972); £\en:-:.c~ Park 
Hor.:1~s l-.~ :1~cL:ltirm v. Cit:v n1: L:ck.n: .. •8nnn , 
"313 F. Su;_Jp. 669-r,.1. D. rCT:)' 2 • .Ef"f<l.436 
F. 2d 103 (2d Cir. 1970), cert. denied, 
401 U.S. 1010 (1971) ; _D;dl::.y v. fitv '?.f 
LlH7t_En, 296 F. Si.:P?• 265 (U.D. C~l~ 1969), -
arf~ t:.25 ·F . 2d 1037 (10th Cir. 1970); 
'!"•·•'-1" ~"' .... ~ 'i'c' ~-·-1 ,..,f c- ~..,::i.... ,_~..r .• ,..; q,.;,....":"i C.,C\.:t•t·'--- .. .. ... ., •• - , .• ~ t _;- ~} .. ~ ~ -.J <Iii l ~ l .... . .l ...... to....~ .;.J- - >·; .J ' 

437 I+'. 2d 128'6(5-th Cit:. 1971); J~a:LkS Vo 

Perk, 341 F. Supp. 1175 (N.D~ Ohio 1972). 

The teaching of these c3ses is that 
any itunicipal cor..ciuct which has the purpose 
or effect of discr:L-ninating against i;cgroes 
or perpetuating racial concentration or 
segregntion in housin~ is violative of 
the civil rights of Negroes and a denial 
()f e~u~l protecti.on~ absent: a showin~ 
by the ffiUnicipal.i.ty Of a supervcil:;;_iJ.6 ciu._: 

compelling necessity. Und2r th~ rule of 
these cases, given a prb:m faci2 showing 
of discri~inatory effc~tbe-cities must 
ccme for.·mrd with a. supervening necessity 

' or col:lpclling interest to overcome .. ~ 
finding of discrimination. Crew v. Brm·m; 
su·oro.; ;z2nncdy P:ir~' HOT"!.2S 1\!rnociation Vo 
~---- -· ~~~~~~~~~~~~~~~-

City of L"1c:~a~1an:r1, sunra. Slip opinion, 
Po 12. 

Observing that th~ Court in ~ had disregarded the Atlanta-

Fulton County boundary line, Chief Judge Battisti likewise 

disregarded the line bet~·1een Cuyahoga County and Municipal 

' 
Cleveland. The Court also cited Tit.frtcn v. Wilmington P<1rking 

Authority, 365 U.S. 715, 725 (1961), for the proposition that 
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no state may effectively abdicate its 
respon~ibilities by aith2r ignoring 
them or by cerely failing to discharge 
them, ~1111.t(~.,_rer _!:he motive tr::'.l.y be."!;_/ 
(emphasis add-2d) , 

) 

The doctrine th:it a showing of racially discriminatory 
\ -

eff cct requires the defendant to prove that he acted pursuant 

to a corr:pelling state interest is not confined to "zoning" 

cases. In Griggs v. Du~c Powe~ Coo, 401 U.S. 424 (1971), 

the Supre::ne Court held that the fair employment law prohibits 

discricin~tory consequences as well as motivations, and that 

practices which disproportionately disqualify blacks must 

fall unless the employer can prove business necessity. In 

Wrir>,ht v. City of Ert.1)oria, 407 U.S. 451 (1972), the Supreme 

Court held that the City of ~poria, Va. ~ay not split off 

its .;chocl system frc'T. t!:::it of Gre,7ns'l!ille C-0unty where this , 

would have the effect of perpetuating the educational segrega-

tion, even though no discriminatory purpose was shown. The 
.. 

l:7:' ·case was a difficult one,.· for both the :·c.Jty,i_ and county had 

black majorities among their pupils, and withdrawal of the 

city, which was 52% black, would have raised the black pupil 

majority in the county only from 66% to 72%. Even this was 

impermissible, however, the Court noting that 

-::_/ In ,addition to L:lc!z:aw~, Cro'N, Bank~, and }fahuley, and 
apart from P~rk Viev LL~ie:hts v" City of B lac!< Ju ck, ~:;upra, 
the decisions in th.a ioliowing "zoning" cases adopt the 
san1e approach; Daili::v v. City of Ln.~:ton, sunra; SASSO v. 
City of Uniop Cit~, 4~4 F. 2d 29l ', (9th Cir. 1970), and, io 
a case involving a sli~htly diffctent issue, Morales v. 
Haines, 349 ·F . Supp. 634 (N.D. Ill. 1972). ---
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we hnve focused upon the effect -- not the 
purpose or r;:otiva.ticn of a school board 
action in d .~termining whether it is a 
permissible r:iethod of dism.:.ntling a dual 
system. Th2 e::dstence of a permissible 
purpose cannot sustain an action that has 
an impermissible effect. 407 UoS. at 
t.62. *I · -

,.. . 

" ' 

*/ For other cases under the F;:iir Housing Act holding that 
a showin3 of discriminatory effect, wichout motive, is 
sufficient, see United States v. Real Estate Develooment 
~o, 347 F~, Supp. 776 · UI.D. Hiss~. 1972); United Stutes v. 
Grooms, 348 F. Supp. 1130 (M.D. Fla. 1972). 
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Under the Fair Housing Act of 1968, the Secretory 

of HUD is required to administer his duties in a manner af-

firmatively to prorr.ote equal housing opportunity. Sh~nnon 

v. HUD, 436 F. 2d 809 (3rd Cir. 1970); Crow. v. Brmm, strnra. 

State a~d local officials have an obligation to take af-

fin:~ative steps to correct the effects of past discrir:!ination. 

Louisiana v. United Stntes v. 380 U.S. 145 (1965); Green v. 

County' Sch.c'.)l Ec :-:rd, 391 U.S. 430 (1968); §~,:?nn v. Bottrd of 

~duc at ion, 402 u.S. 1 (1971). In this case, HUD attempted 

to cerry out its responsibilities by helping to finance a 

housing developrn2nt which would provide blacks as well as 

whites "i.dth the opportunity to move into a more desir.:ible 

environment. St. Louis County carried out its responsibilities 

and placed no obstacle in the path towards desegregation. 

n 1 - - , _ ,. ~ -1-
., ......... -...... - --•'-' 

authorities from doing what the law required of them, with 

the effect of perpetuating the segregation ~hich state action 

had helped to bring ~bout. 

* * * * * 
We thin:( that little need be said about whether :nack 

Jack has n:et ~he "compeiling sta.te interest'' test. Arguments 

the s~~e as or similar to those presented hy Black Jack were 

made by the cities in the decisions cited albove, and uniformly 

rejected. In Mahalev the Court noted ttat the defendants ar-

: I .. 

gued that there was no need for low in~o:r.e housing and that 
~ 

they £eared a property tax loss. The Cou~ found that neither 

allegation h.'.ld been proved, and that in anJ event "the latter 
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should not be conside~ed adequate or compelling even if 

proof had been offered." Slip opinion, p. 18. If an ob-

jcction to public housing in a residential area on this 

basis is insufficient, this is surely true, a fortiori, as 

to rr:oderate income housing. In view of HUD's finding that more 

than 3000 FIL\ 236 units were needed in the St. Louis area in 

the next.two years, and in the light of the expert evidence, 

there i~ no plausible argument in this case for lack of need. 

· Moreover, we believe it to be well settled that the 

11compelling state interest" which must be e3tablished is re-

quired to apply not only to Black Jack but to the matropolitan 

area as a whole. :This is the teaching of Crow, Bnnks, 

M~haley, and Lackawanna, and it is the law of the .case under 

Park View Heights. We add that the recent state court de-

cisions citcc in the 

on this point. */ 

footnote ·complete the circle of pro~f , . 1 

*(E:g. An~eal of Girsch, 437 Pa. 237, 263 A.2d 395, 397-98 
"· .(19.70) {ordinance e:~cluding ;:apartments overturned) a munici- ~ 

pality "may not permissibly choose to take only as many people 
as can live in single fc.mily housing • • • As long as we 
allow zoning to be done community by community, it is intoler­
able to ellow one municipality (or many municipalities) to_ 
close its doors at the expense of surrounding communities and 
the central city. 11 Anp2al of I<i tmar Bui ldc;·.:.·s, 439 Pa. 466, 
268 A 2d 765 (1970) (two and three acre zoning of undeveloped 
land held·unconstitutional) "If Concord Tounship is successful 
in unnaturally limiting its population grm·1th through the use 
of exclusive zoning regulations, the people who would normally 
live there would have to live in another co1~.rJ.iunity and the 
requirement that they do so is not a ·decision that Concord 
Tmmship should alone be able to make.'' Molino v. Mavor and 
Council of Eorou~h of Glcssboro. et al, -116 N.J. Super. 195, 
281 A 2d 401 (1971) (ordinance lim:i!ting number of bedroom 
apartm~nt uni'ts held invalid). "E:~clusionary zoning may lead 
to illegal nnd unwanted conditions, which are violative of 
in<lividu.::i.l rights. No municip;Jlity can isolate itself from 
the· difficulties· which are prev<l.lent in all segments of society 
• • • and zoning is not a boundless license to structure a 

(footnote continued next page) 
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All of these case ·- ':. , '- 1 invalid ordinances cor.1parablc to 

Black Jack's even ~h~ ~t proof of racial discrimination. 

Accordingly, it can :l :dly be argued that there is a com-

pelli~g state interc ~ to enact a zoninz ordinance which is 

at least arguably inv .._~_id under conventional principles of 

zoning. 

Finally, we i:d deal briefly with J mnes v. Valtierra, 

402 U.S. 137 ( 1971), .-.:. which defendant relied both in this 

Court and in the Cour of Appeals, for the proposition that 

the two Black Jack en: ~s should be dismissed. In yalticrra, 

the Supreme Court _se..:; ._:.ined the f .n.cial constitutionality of 

a provision of the · Ca ~. _fornia Constitution which required a 

community referend~m fore any low rent housing project 

could be built. The ovision for a referendum was a 

" 

f ru:;J. li.ar f~.atu:.:e-- 0£ G, · ifornia law, ~and it wB.s nuL c.:uutentieu 

\ 

Continued 

a municipality."; Ca~: 
Madison. Inc., 117 NH 
(ordinance rcstricti!' 
"In pursuin3 the v:1l:i_, 
a municipality must rH 

fair proportion of t~ · 
of its o~m r:;ormL::ti(') rt --
enc omp as se d within th~ 
docs not stoo <'.t e:'lclt , 

. -~ 

Gr,.,..,.,.., v .... 1·c,~n,,'ni· .... ,.., ,: ; 
__ '-_·--ll • ..I .'Jl ,; 1. .... >J..l.. __: 

ing ordinance prohibi ~ 

first 600 people in <:•:· 
to exclude all but er~ 
afford to live~in favr 
of present prope!'."ty L .. 

promoting the general 

;d nt H::.dison, Inc. t. v • . Township of 
Super. 11, 283 A. 2d 353, 358 

mmber of npartments held invalid). 
~oning purpose of a valid corJnmnity, 
ignore housing needs, that is, its 

)bligntion to ITe~t the housing needs 
1d of the re? ion. Housing needs are 
;eneral welfare. The ~encr."11. ·welfare 
micipal boundarv . 11

; ( e=nphasis added) 
1.3. , 40 Hien . App. ( 1972); (overturn-
1g n:obile home pcrks). "To allow the 
Jrea to use [ita] -artificial boundaries 
tin kind9 of ~eople, or those who can 

; ·d housing , ot to keep down tnx bills 
rs, subvert3 the idea of zoning 
:lfare.~" 
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that it had be en a~O?ted in a racial context. On the con-

trary, the Court c~q)J.icitly found that ·the law was not 

"a1· med t r · 1 · nori.· ty " . a a aciu_ ~~ • 

No allegation._; were made .under the Fair Housing Act, 

and the suit was not: presented as involving r.:icial discrimina-. . 
tion. No record w<".s "'!lade as to whether or not, as applied, 

the Cnlifornia provis ion would perpetunte segregation. 

Plaintiffs sough t a 1:.o lding thst discrimination against the 

poor, because of ti.ic :i. r- poverty, violated th~ Fourteenth 

Amendment, and a five-member majority of the Court, stressing 

the democratic char~c ter of referenda, held that it did not. 

The dissenting opinicm , too, focus2d only on economic dis-

crimination, for that was the issue presented. 

The Valtierra 1ecision neither holds nor suggests that, 

where a showing o.L: (1~ 1crininatory purpose or effect is m.:ide, 

the re~ults of the r e ferendum will stand. Had the Court so 

held -- had it intcnd:~d to pennit the exclusion of low and ,, 

moderate income houai~g no matter what the circumstances --

then the decisions i:! Cro·w, Banks, Mahaley and, in particular, 

Park Viei;·1 H2ights wou .Ld have had to be different. It is note-

worthy that none cf t ~ 1e courts in thesa cases even thought 
• • 

Valtierrn relevant, ·wiich it is not, and that th~ Suprema 

Court denied certior~·i in Lackawanna a few weeks after the 

Valticrrn. decision. :n any event, any construction of 

Valtierra which woul:.1 bar this case is p~ecluded by the Eighth 

Circuit decision in r ·rk View Heights, for the'Court of Appeals 
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hnn definitively he ld that Valti crr~ does not hold what 

Blhck Jack says it holds. */ 

·-

, . 

·*I To some e:{tent, th2 ·Nahaley case parallels J a..'Ties v. Valtie rra, 
In H.c:h a l ey, . the three j udge court, with Chief Judge Batti:Jti 
writ:.Lng the opinion, upheld the facial constitutionality of 
the federal r<:!quirement of a "coo;:>eration .. 1greement" before 
public housing could b~ built. In the follow up opinion, 
however, Judge B.'.l ttisti held that this requirement may not 
be applied to exclude such housing where such exclu3ion has 
a racially <liscrirr~nctory effect and no com?elling state in­
terest is shm.;n. The Sumc is true with Valti~rra; the refer­
endu.-n requirement, s t.:i.ndi ng alone, is val id , but if a cor:ununity, 
by r2ferendum or otherwise, excludes the housing and such 
exclusion has a discriminntory effect, the conduct is un­
constitutional. See SAS-SQ v. City of Union Citv, 424 F. 2d 
291 (9th Cir. 1970). 
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As we have shm.m in the pre:cedinr1 discussion it 
. 0 ' 

is not inctnbent on the United States, in order to prevail 

in this case, to e3tablish that Blnck Jack acted pursuant 

to a rncially <ltscr-ininatory purpose. Proof of di.scrimina-

tor; effect is sufficient -unless Blilc!< Jack c:hows a c0;·cpell-

ing state interest for its action. Neverth~less, evidence 

of a racially disc~iminatory purpose significantly bolsters 

proof of a viol<ltion. Kenn~dy Park Homes v. Ci.tv of 

L'lcka.~·1~-:nn.:i, supra·. As the Supret:le Court put it in l.rripJ1t v. 

Cit:J: of En:~o.Ei~' suryra, in the ~nalogous context of school 

dcsesr0.3ntion: 

It is true that ~h::1·~ ·an .::ct:!.on !:>y :;chool 
authoritie3 is motiv~ted by a demonstrated 
discriminatory purpose, the e:xistence of 
that purpose may add to the discrirr~natory 
effect of th2 action by intensifyin; the 
stigma' of L-uplied racial inferiority . .... And 
where a school board oifers non-racial 
justifications £or a plan that is less 
effective than other nlternatives fc.r dis­
mantlin3 a dual school syste:n, a dC!:Dnstrated 
racial purpoGe may be· taken into considera­
tion in deter.:linin~ the weight to be given 
to the p~offcred justification. 407 U.S. at 
461. 

Accordingly, we have assewbled in this case evidence of dis-

criminutory purpose on the part of the Zoni.:n:s Commissioners, 

the protagonists of the incorporation and off the zoning 

ordinance, arid the public to whcm bot.h grm.~:s responded 

which far outweighs any such evidence submittted in any of 

the prior cases in which a violation h:1s bem found . 
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Before discussing the legal significance of various 

kinds of evidc~ce of racial purpose, however, we wish to 

define what we understanJ to be the elementn of such proof. 

As the Court said in Wri.?J:t, sunra 
\ -

it is diffi cult or impossible for any court 
to determin2 the sole or dominant w.otivation 
behind t h 2 choices of a group of lezislators, 
and th~ s<...-~ 8 may be said of the choices of 
a school board. Id. at 462. 

The s.'.lrae is true h12rc as to Black Jack and its representatives. 

Accordingly, all that can be shewn in relation to the issue 

of purpose is that race was a significant element in the 

purpose of Black Jack anJ its citizens arid representatives. 

That is sufficient under· the Fair Housing Act. In Smith v. 

~ol Adler ReC1lty Co., Li-36 F. Zd 344 (7th Cir. 1971), the 

Court held th:1t it is not necessary j..n order to establish 
·:~ 

a case under the Act to prove that a dwelling was denied 

solely on account of race, for th~re is no room in the law 

for ·--_pa:rtial racial disc_rinination. .Accord:, United·_ St[\tes v. . -.-·-;o-::o .• _ 
-~ .. -.,. 

Reddoch, P.Ho E.O.H. Rptr. Para 13,569 (S.D. Ala. 1972), 

aff'd ncr curic:.i-n 467 F. 2d 397 (Sth Cir. 1972). "T11ere is - -----
no such thing as a state's legitir~ately being just a little 

bit di.scriminatory." Poindexter v . Louisiana Financial 

Assistance Cc~rission, 275 F. Supp. 833, 835 (E.D. La. 1967), 

aff'd '339 U~S. 571 (1963)0 

Moreover, while Zoning Commissioner Hutten testified 

(and judicially admitted) that sorn,e Black Jack officials 

were so imprudent as to e~press their racially discriminatory 
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sentiments in pul ilic, proo f of r .:1cial purpose can be made 

even without such evldence. As th~ Distrlct Court observed 

in Da:llc.z v. Cit~ of !...:;~:ton , 296 F. Snpp. 266, 268 (H.D. 

Okla. 1969), a~f 1 <l 425 F. 2d 1037 (10th Cir. 1970), it is . -

most persons will not ad:nit publicly that 
they cnt~r.t~1.i.n any bi:1s or 1"r~judice against 
razmbers of the ~{cgro race. '!:.I 

As the Coi.:.rt cf Appeals ob::;erve<l in the same case: 

The appellants point cut thqt the race 
issue was not di~cu~.sc<l at any of th~ public 
meetings and thnt there was no evidence of 
racial prejudice on the part of any city 
official. If proof of a civil rizht viola­
tion depends on an open stntement by an 
official of an intent to discriminate, 
the Fourteenth A:.'1end1ncnt off~rs little 
solace to those seckin3 its protection. 
In our opinion it is.cnou~h for the com• 
plaining p~rtie3 to show that the local 
officials ,!1re efi.~ctu:H:ing ti.12 discrim.in.:i" 
tory design~ of pi·ivntc indivic!uais. 425 
F. 2d at 1039. 

Accord:lngly, the courts do not require overt, unambiguous 
""'\ 

statements of racial · discrkiination on the part of officials-, .,,. 

·but ~ill rather look to the totality of circumstances to 

determine the degree, if any, to which race was an element 

in what the defendant did. D~ilev v. City of La~ton, sunra; 
~-

"!:_} See also Uni tr:.>d Stai:2~ v. Re ddoch , st:nr.'.!, Ba~:rn v. Perk, 
~cpra, to the saillc ~£rect o In the light 0£ this proponition, 
the courts in fo.ir houGin~ cases hav~ taken a "reasonable man 11 

appron.ch and h;1vc inferred racial discr:L-n.ination frc~ remarks 
which i.l.:ply :tt even thot~2h t irny do not eX?licitly cont~in it. 
See LTri.i.tcd States v. N5.td:.~ll, 327 F.Supp. L~76, 479 (N.D. 
Ga. 1971) ; fJn5_t ,.::d Stat~s v.· Real E~t2te Dcvr.;lor,ment Ccrv., 
347 F. Supp. 776, 733 (t!.D. Miss. 1972) (''stnte1.1ents ~ ;n:Lch 
ccruc clo3e to ~ci~i~sions of a discr:iinihatory policy, especially 
when boL:;tered by e:{plicit admissions, are persuasive evidence 
of dizcrir:lin.;i ti on. 11

). 
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We bel:teve th3t the t~tality of circtnnstances in this 

case establishes tliscrL-uinator1 purpose. 

1. Black .J.::tck i::; nr·~s11mc<l to in tcr:.d the for.ese~nbln 
. -

conseGucncf~~ or: i.ts ccnd1J.ct~ a2d nroo.C of dis-__ _, ·---------
crj~inntcrv ~ffcct in th~rciore ocrsu~sivc ns to 
racial. n 1Jr00::;r,~o _.,._ ____ --:.,_.... ___ _ 
The Suprcm2 Court hc.s long recognized "the cc.m.T.on 

law rule that a man is to be held to intend the foreseeable 

consequences of hi3 conduct." Rndio Officers v. L<'.1.bor 

Board, 347 U.S. 17, 45 (1953)0 This presumption applies 

to public officials to.the s.a.!nc degree as to private 

individuals. Rabinc~d.tz v. United States, 366 F. 2d 34, 

56 (5th Ciro 1966). Accordingly, once discriminatory effect 

has been est.;iblished -- oncf? it is sho·;m that the zonir:g 

ordinance tends to perpetuate segregation in the Black · 

Jack and St. Louis metropolitan areas, with all the con-

sequences which this entails -- a heavy burden is cast on 

Black Jack to shm·1 that it intended something else. 

In this connection, it is well to add~hat to show 

discriminatory purpose we need not prove that the Zoning 

Commissioners were evil men. As the Court of Appeals said 

in Lac!{a_wanna, "the arbitrary ·t1uality of thoughtlessnessu 

is equivalent to discrininatory purpose where the results 

are discriminatory. Either the Cormnissioners knew the 

obvious -- that the zoning ordin~nce perpetuated segregation --

or they never tock the trouble to find outo This proves 

either deliberate discrimination, or arhitra.ry thoughtlessness, 
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2. R:icia 11v <Hscrfrlinp.tor;y E_ur po::w i~ irr.put.""..b le to 
Blacl~ :1c-.:~•,: t1ncr,~ th:.: l~r:.<l c"!:"i.Vi':;>; sec;rc~~n: i on ~1as 
de 1 j°JJ Ct• fl. t t;:Gf;.;-r.-;:~t;;~/ n :;:- i-;;r.;-n; d D l~~·i_ i C C 1J n -- ---·- .. ......,, _______ _ 
dt1c t Cl~;ci. ~;hct·c l~l.:1cic Jt-~c: : 1 s .::ctj.on t·Jas !;t1:1~ r------ .....__ 
i mnos-cd on t"(1,~t sepxe1-::.::ttio n ~xid tencieci to per-- -..... -·,---------~-..-
oetu~ta its citect~ o 

In this case, we have assembled far more proof than 

in the prior 0 zoning11 c a sc::l that the rticinl separation in 

the Bl3ck Jack and St. Louis are~s was d2liber~tely created, 

f' and tha t the action3 of Black Jack sealed in its effects. 

That evidence i s a~~i s sible and persuasive to establish 

discriminatory effect. 

Proof of discri.ininaticn. in the private housing warket· 

was ad.--nittcd and relie d on by the Court iri'. Lackm1anna. 313 

F. Su.pp. at 694. See also Garrett v. City of H4!ntr.:-unck, 

315 F. Supp. 16, 19 (E.D. Hicho 1971); D::.il~y v. Cit°L9i 

where a 

discriminatory state of affairs was created, and a public 

body ca.plt~lizes upon it instead 0£ taking appropriate 
' 

measures to correct it, the.discrimination is ·proparly laid· 

at its door. In Cc;)oedge v. Franklin County Boar~ 

Education, 273 F. Suppo 289 (E.D. N.C. 1967), ~ff'd 394 

F. 2d 410 (4th Cir. 1968), the school board announced a 

freedcm of choice plan, then a generally permissible method 

of desegregation. He-:rrbers of the Ku Klux Klan and others 

perpetrated acts of intimidation against black pupils and 

their families which deterred Negroes frc:n. attending 

*7 Public off ic ia lG may not 112£.fectuate" private housing 
discrimina tion. 425 F. 2d.at 1039. 
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previously white schools. Even thou3h there was no ev:i.<lence 

that members of the school board participated in the intirnida-

tion, they were h eld to have denied black children equal 

educational opportunity because the pupils' choice was not 

free in the realistic context of its exercise, and the 

school authorities had not of fer8d black children a plan 

that would realistically desegregate the schools. 

(4th Ciro 1968), the school board of another previously 

segregated SJ-~ste.:.'1 adopted a neighborhood school policy. 

The Court of Appeals, in remanding the case to the district 

court, instructed the district judge as follows: 

Upon remand the district court should 
determine whether the rci.cial pattern of 
th~ ~istricts results fro~ racial dis­
criminatio11 with regard ·to housing. If 
residential racial discri~in~tion e~ists, 
it is immaterial th~t it results from 
private action. The school board cannot 
build tts exclusionary attendance areas 
upon private racial discrininatioil• :..~: 
Assigmuent of pupils to neighborhood 
schools is a sound concept, but it 
cannot be approved if resid2nce in a 
neighborhood is denied to i:legro pupils 
solely on the ground of color. 397 
Fo 2d at 41-420 
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3. ft.J. c i a ll 'l d l:-;crir;lin<"1.torr nt•rpose c.nn be '-'--...__--"---_ 
l: t>1.S<1'~:: _12.v ir:.L:~r.lcd ~.-(1,~):~! <ic:fc r; d :::1.t ~ubni..t3 ---- . . 
u:11)erf. t;,:.:.s iv.~ no'.~_i:.· c.c L:l j t:;, tli ic.:.:.ti. o:-i :.;. 

In cur fn.ctu:il discussio~, we have analyzed, in depth, 

th~ various nonr~cial justifications asserted by adversaries 

of Pn:t:k View Height3 for the pa::isage of the ordinance and 
1 • 

the e;{clusion of the proj cct. We beli~ve ·we have establi~hed 

that none of these rc.:isons is so1..md o·r supports a compelling 

D . 1 d. . . . 
<"?.J .. ~wl, is cru.:nnation w.'.ls found, in large part, on the 

basin o.:f a l::tc!' of sho-;dng of pcrsu.::wive nonracial reasons, 

and we think the evidence ~rnrrants a similar result here. 

As the Court obs~rvcd i11 pdi l )_y, general denials of s.n in-

tent to di~criminate are simply not sufficient. 425 F. 2d 

at 1039-1040. 

4. Di.~_£Fimin~.to't"v p1rr-oo~;e r:u.:y b't;;: t:~tab :.-.ts!-;;:!tl by 
.E_;"t"oof th .~l;:_y i.:.0lic o.~L:.d.~:L s ef .Icc_tt!;;ted 'i.:he 
cll.·c·~ ·,....; -n..;-n~:,~ ~-:1 c;es..;.:?"·'\, ,, o ·r 1 .. ~~;-i:.,...;c.1 '"":")r.- ~ ... 1,1' ... .-;.,_'---·~"~- ·- .. l-~ ""-~ ...... '-'""' - __ l.U-.".f...i... ._ .... _. _ . , , c:.. • .._t._'-_....u. 

wide L::.::5.t:ud-= i.s T)~i:n:'..ttc ·l in p;.o-,ing !JUch 
discrJnir.::.cory cie::3i3n;:; . 

Since "the discriminntory designs of individuals" are 

at the heart of the rncial pt:rpcse issue, Dailey v. flli" _of 

Lawton, stmra, 425 F. 2d at 1039, and since the purpose of a 

community is so difficult to a~sess, Wright v. Ci.tv of Ernnoria, 

supra, the courts h~vc been liberal in receiving evidence 

which will shzd light on public sentiment. We believe that 

all of the kinds of evidence which w~ have detailed in our 

factual discussion are admissible to establish 'discrinin.::itory 

purpose. 
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scri.bed the evidence of racial purpose in that case, and it 

parallels what we have here, including telephone calls, 

statc1ue nts by distribtttoi.·s of petit ions, Hutto,n-typc testi-

mony, and the like: ' -

Except for mi litz~y person~el from 
Fm .. ·t Sill, La~1ton is in ·L1rge neosure a 
rac ially s egreg~tecl city. The tJorth Ad­
dition is prcdc~inatcly white. The 
hoi~sing p::..·oje:ct i.J clesign:;d to serve 
lo':·:~~ inco:n:J g r: cup::> whid1 co:-is is t of }!e-
3rocs ~ Spo.rd .. sh-~\.:-;-.~ric.:ms, .'.2nd peer 
wi1ite:::>. T:1.:? ;:;igner:-; of the p<:!titim.rn in 

. -' 11 ' . .. T' . 1 oppositicn were a wnice. ne racia 
situ..1.ti.on was discussed in connect ion 
with th2 circulation of the petitions. 
The p1·oj ect sponsorc r2ccived nu:nerous 
anon;nuous phone calls which opposed the 
project on a rncial b~sis. Th~ one dis­
senting r..iemb~r of the Planning Com-

.. mission testified that the opposit ion was 
baned on racial bias. The evidence is 
suff icicnt to ~hm-.1 that the pt"blic bodies 
acted RS chey did because of the oooosi­
tion to the proj2ct by the residents of 
the North Addition. 425 F. 2d at 1035 

In Kennedy P~.rk Hemes v. s;tty of L2ckawanna, sunra, the 

' 
·court admitted and commented on very · similar ''purpo~e" evi- ~ l"'t 

dencc to that being offered by the United States in this 

case. A long and strident letter by the leader of a corrnn.mity 

orga.nizn.ticn comp laini:i3 of an "integrated, low-cost housing 

development" being placed in our "choice suburban ccnmnmity" 

by the ruthless, tot~litarian hi~rarchy of the sponsoring 

church (which was of the writer ts own denomination), is set 

out in full in .:i footnote. 313 F ·~ Supp. at 686-87. The 
• t . :, 

letter uncannily p.:irall~ls the actllons and statements in this 

case by Francis l{u3s . Tl1e Court also quoted a staten:ent by 

an unicl~ntif ied man at a public meeting that speeding up in-

tegr;-Ltion from "the gradual wa'.Y" then in vogue "will only 

- 91 -

. . 



• ) 

<l • d d' 11 cause rr:orc unrest ari nu.sun cr::;tan ing. Id, at 687. This 

kind of evidence will be offereJ through Boye·r, Hittclst<.1dt 

and other witncs;:;es. Thrc.:J.ts and rmr.ors of violence to 

minority f oillilics if th~y ri:.oved to the third ".-mrd were also 

mentioned in the court's opinion, Id a~ _6 83. That kind of 

testirr:ony will come in this case from Rev. Jones and Rev. 

Repp, am~ng others. 

In Conp2d~~ v. Fr~n!din C01m_,ty Bo~rd nf Education, 
~---

273 F. Sup,. 289 (E.D.u.c. 1967), aff'd 394 F. 2<l 410 (4th 

Cii.·. 1968), the issue, as here, was community hostility to 

desegregation, and whether it mncle a fre~dom of choice plan 

um10rkable. In co!lcluding that such community hostility 

existed, the Court reiied heavily on threatening and harass-

ing telephone calls, most of them anonymous, to black 

fanilic.s by private parcies. ·i The Court also adillittBJ ne~~-

paper a·rticles which contributed to the atmosphere in the 

corr.munity. 
' 

We will offer no evidence in this case that is different 

in character from the kind which has been admitted in 

5. T.estir:-:~>nv b~; '3l~c1.t:. J ::i c-k ?ct)in~ Co:r:nis'1 i.oner~ to 
the ef f0ct that thev W3~~ un~wa~e of the rnci~l 
compo sition of Bl ack J~c~ is inherently incredible 
and r ais:.:;3 .::.n inic::I·c;nce ti1::t they <.1.cted to"t· dis­
crimin :.l.torv rr~:.:.sons. 

We h3vc noted in our factual discussion that Black 
• 

Jack's Commissioners cl.3.imcd not tp know if the population of 
J 

Black Jack which is in fact ne.3.rly 99% white according to 

the census has a majority of white persons. We submit 
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that such testimony is inherently incredible. Inability to 

rccogniz~ that Dl<~ck J ack is predominantly white recalls 

what the Court said in .!Jrlitcd $_!:_{~_ts_~ v.· Flo.gler County 

Board of Educntion, 457 F. 2d 1402, (5th Cir. 1972): 

In the long march from Mansfield 
this Court h~s seen, heard; or heard 
of everything everything, that is, 
until today. 

Here th2 District Court, after finding 
that Flagler County was operating a dual 
school nystcn, order:= d the in:mediate 
implerr~ntatiot1. of .:.i unit.:iry school sysfem 
on August 7, 1970. !he School District 
resisted , 2..:q;uing th::it it did n~t know 
wh:tt the te~a 11 rCtce" or "ethnic origin1

' 

contemplated. It contended that it 
could not assure that Ne3ro students 
were not being discrirainated against be­
cause· it did not have a Congressional 
definition of the tenn •Negro. 1 Id at 
1402-03. 

Professor Wigmore has ·written that proof of statements 

and this testiIT.ony mny fairly be 30 characterized -- is re-

ceivable against a defendant 
... 

as · an indication of his :_conS'Cinusness 
that his ca:;e is a ·weak or unfounded 
one, and from thut consciousness may 
be inferred the fact itself of the 
caus~'s lack of truth or merit. Wigmore 
on 'Evidence, §273 (3rd Ed. 1940). 

He suggest that thes2 Co:::mnis sioners thought it would 

be bad for Black Jack's position in this litigatia1 if they 

were to tzstify that the City is virtually all-white. That 

is why they did not know. The inference to be drmm from 

such testimony is compelling. 
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D. THE EVTDEi;cz 1~1 THIS CASE SAT1S"F1ES THE RSQUIREi-m:rrs 
FOl LEL lEF PU~SUAI.~ i ':i.'Q t}2 U.S. C. JG l'J 

Under 42 u.s.c. 3613, the United Stntes is entitled 

to relief if the evidence sho·w3 that the defendant has 

' 
( l) engnged in a "pattern or practice" 

of resistance to the enjoy:e.cnt of equal 

housing opportunity; or 

(2) denied equal housing opportunity to -
,j_ 

a group of persons, where the Attorney G-c;neral 

has deternined that such denial raiBes an 

issue of general public importance. 
? 

Although reli8f is appropriate if plaintiff satisfies any 

one of these requirements, we believe that 'the evidence is 

suf ficier..t to estf!blid"! beth pat terr.. or practice nn-0 denial 
c : 

of rights. 

1. PATTERN OR PRA.CTICE 
' 4 

The words "pattern or prnctice'' -are· not terms of art, · 

but h.'.lve their generic meaning. As Judge Pittman put it in 

I • • 

United ~t<?-_t:~~ v, Reddoch, PH EOH Rptr. Para. 13,569 (S.D. Ala. 

1972), aff'd 467 F. 2d 897 (5th Cir. 1972): 

[t]t is incumbent upon the government 
to show that any discriminatory act 
by the defendants w~s not an isolated, 
accidental or peculiar depar ture from 
a nondiscriminatory norm. 

Accord: United States v. Real Estate D~vel~mment_Corp., 347 

F. Supp. 776 (W.D. Miss. 1971). 
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The precise number of black~ rcj-ecte<l is not detenninntive 

in establishing a pattern or practice. United States v. ----
Ramsey, 331 F. 2<l 824 at 837, 838, n. 19 and 20 (on rehear-

ing) (5th Cir. 1964); Unit~d Stntc~ v. Mayton, 335 F. 2d 

153 at 158, 159 (5th Cir. 1964); United ' ~tates v. Grooms, 

348 F. Supp. 1130 (M.D. Fla. 1972). In United Stnten v. 

Alex~mch~r ;J.nd Clo:Jtier ~.::~alty Co_,, PH EOH Rptr. Para. 13, 570 

r1 · 
1 (N.D. Ga. 1970) the court found a pattern or practice on the 

basi3 of def2ndant 's e:<trajudicial admission of a discrimi-

natory policy to a Department of Justice attorney and a 

single refusal to sell to a. single blnck person pursuant to 

thnt policy. No minimum number of incidents is required to 

establish a pattern or practice; each case turns upon its 
A· 

own facts. United States v. West Pectchtree Tenth Corp., l~37 ·-· 

F. 2d 221 (5th Cir. l 'J71); United States v. Reddoch, supra. ,. 

In the present case, i:·1e do not have, as in the apart-

ment house casep cited above, a simple refusal to rent to 

one or tHo blacks. The consequences of defendant's conduct 

are far more serious -- all of the prospective_ residents 

of Park View Heights, black and white, have been denied 

housing by Black Jack's ordinance. If, as we contend, this 

was done because of race, then the black prospective tenants 

have been denied dtv·ellings bees.use of their O't-m race, and 

the white prospective tenants have been denied dwellings 

beca~sc of the race of their black neighbors. Cf. Sullivan v • 

. . 
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Little Htmti.ng P<'.lt"!{> 396 U.S. 229 (1969 ); \?-._Jk~t" Vo ,E?lr; tg.,E, . 

304 F. Supp. 56 (N.D .. Tex. 1969); United Staten v. Reddoch, 

In United Sttites v. Ranscy, 331 F. 2d 824, 837> note 
I . 

19 (5th Cir. 1964) (on rehearing), the Court discusEed at 

so!11e length the ~e<'.lning of 11p.:.'.t tern or practice" in the 

Civil Rights Act of 1960, which dealt with voting rights 

and was the first Ccngre0sional use of the term. The Court 

quoted Senator Kea ting 1 s explanation of the te-rrJ, which 

approximated the definitions in the cases cited above, and 

which coccludcd as follow::>: · ., 

Moreover, a single net such as enactment of 
a statute directed at Negroes w"Ould in itself 
constitute a pattern or practice of discrimina­
tio~. 106 Cong. Reco 7223 • 

• 
In United States Vo Jordan, 302 F. Supp. 370 (E.D. 

La. 1969) the court found that the single act of the 

defendants iJJ. changing their restaurant into a "private" 

dining club irrmediately after passage of the Civil Rights 

Act of 1964 , was sufficient to establish a pattern or practice 

since th~ effect of that single act was to deny blacks 

collectively the opportunity to use the restaurant. 

It is now well settled that admissions of a discrimina-

tory policy, standing alone, will support relief under 42 

U.S.C. 3613. United State3 v. R~ddoch, ~n_ra; United Stnt_e s v. 

Real Estate Dev. Corna, sunra; United Stntes v. Youritan Constr. 
- --~ -

Co., PH EOH Rptr. para 13,532 (!1.D. Calif. 1973). In this 
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respect, the nurncrous discrin1inatory statements ma<le on beh~lf 

of 13lacl<. Jack listed in th-2 "discriminn.tory purpose" secticn 

of our £.::ictuo_l discussion are all persuasive as to patte:::::n 

or practice. 

,. 

. ' 

-

. . 
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2. DZNIAL 01<' I~I.CETS 'TO A G'.;.OUP O:? PERSONS 

Even ·without proof of a pattern or prnctice, the 

United States is entitled to relief .under §3613 upon a show-
... 

ing of a deni.ci.1 of rights to a group of persons where 11 such 

denial raises an i~sue of general public importance." As 

the court said in United St~tes v. Hunter, 459 F. 2d 205, 218, 

n. 17 (4th Cir. 1972): 

In contrast to the 1964 Act, a 
pattern or pr~ctice pf resistance is 
not ~n indis~cnsnblc pr~rcquisite 
for relief. Reli2f may be based on 
a single (unintentional) viol~tion 
of the Act when by that violation a 
group of persons are denied their 
statutory rights and the case raises 
an issue of general public importance. 

The question of general public import.:mce is for the Attorney 
.t.., 

General, and his determination is not judicially revie-r:·mble • ..: 

As we sugge~j ted in connecr:ion with ':pattern or practice,'' 

we believe that d~:Jellings have been ~ade unavnilable to all 
. . 

of the prospective tenants of Park View Heights, black and 
t 

white, on account of the race of the blacks. If the court 

agrees, then all of the prospective tenants, as well as the 

sponsors and developers of Park View Heights, are in the 

"group of persons 1
' who have been denied rights within the 

meaning of the second alternative of l~2 u.s.c. -3613. **/ 

*/ This Court hus previously or~lly denied defendant discovery 
as to the n~turc of ~ny qu2~tion of general public importance. 
See United Stntes v. Bob L.::urcnce Renltv Co., __ F. 2d _, 
No. 72-1655 (5th Cir. Febru~ry 13, 1973), note 14, slip 
opinion pp. 20-21 .::md authorities there cited ; United St<l.tes v. 
Rcnl Est..:1te Develo-;)r.,r:-n t Co~, 347 F. Supp. 776 (N.D. Niss. 1972) 
(footnote 2 an<l authorities.there cited). 

**/ In Htmt~r, Sl~.Q., nnd Rc_,:.l 'Sst.:ite Devc-lopmcnt Coro., supra, 
the pbra~e 11 group of person~> 11 t·ias bro<.!d iy cons trued t:o inc lu<lc 
unidentified persons only indirectly affected by the discriminat~on • 

.. -, ~ 
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Upon such a showing, the United State~ is entitled to in­

junctive reli2£ un<l2r convcntion~l principles of equity. 

UD_i te0 S t!1te~ v. Reddoch, sn~; United S t~.t~s v. Real 

.. 
' ' 

c 

-
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E. THS mnT;~n ~'.}':\Tf.~0: ~ J~Jl:LI.~'I.-::'.T) _10 1?].1m!CT1y:;: 
A~m 

In civil ri~hts cus2s , nn appropriate decree will 

not only require the defendant to discontinu~ its discri-

minatory practices, but a lso require a~firmative steps to 

correct the cff !:-~ct s of past disc::imination and to m~ke the 

victims of past u..riequal t:ce.:itmcnt whole. Loul:3iana v. 

Un_!!_::d Stntes, 380 U.S. 1!~5, 15t~ (i965); Kennedv P~n:-k f!c~es 

Unit~d Stntcs v. Bethlehcn Stee l Co., 446 F. 2d 652 (2<l Cir. 

1971). In a ca3e of this kind, if Black Jack is found to , 

have engaged in discrimina.tory practices, we believe that 

an appropriate decree should not only require defendant to 

take all n e cessary steps to assure th::tt Park View Heights 
( . 

cnn be built, but also order positive steps by the City to 

encou~age equal opportunity, such as a requirement that the 
,, 

City require proof of complinnce with· -.: equal O?portunity 

legislation by all those whom it licenses or with whom it 

-does business. 

With respect to putting the victims in their rightful 

place, the ·evider;ce ·will show that Park View Heights suffered 

serious financinl loss as a result of the Cit7's action. 

A decree in a suit by the Attorne7 General i~ a proper 

vehicle for makin3 the victims whole. United Stntes v • 

. ~corgia Pcwer Co., supra; United States . v~ Lathercrs Local 

Uni o!'l no . l~6, 328 F. Supp. 429, 441 (S.D. N.Y .. 1971).~/ 

~/ He do, ho·.veve-r , note the pendency in this court of P<rrk 
View Pr~i~hts v. CLtv of Bl.-: ':'.'.k J<~ck, C • .A. ~o. 11-C-15(.A)-,-in 
which the victims to be ma~e whole are parties. 
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co:~CLUS IO~l 

For the reasons s t<ttf~d, the United S t.:-~tes prays thnt, 

n.t the concl~sion of the trial, ju.dzment ba entered in 

confo~ity with the pr.:iye~: of the compl.:lint. 

Dl\.~-!lEL . l!:t\I~:c ·Lr::1'T ' JR. 
United States Attorney 

TER~Y I. ADELMAN .. 
Assistant United 

States Atto:.r:ney 

·• 

\ -

' 
Respectfully submitted, 

F £11\ ~J K E • S CI{~/E Li3 
Chi8f , Housing ' Section 
Civil Rights Di·'lis ion 

IWRNAN P. GOLDBERG 
Attorney 
D~p.:trtment of Justice 
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,..... ~ _t ... a ~ oO.~ . s,...<c,. a. 
C \ r>OL' ,-·r A " c' 'D 

i ~\. J:1:1 ·~· .i.\.i'.13' 
Attorney 
Department of Justice 
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