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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CHRISTOPHER L. CRANE, DAVID A. )
ENGLE, ANASTASIA MARIE )
CARROLL, RICARDO DIAZ, )
LORENZO GARZA, FELIX )

LUCIANO, TRE REBSTOCK, )
FERNANDO SILVA, SAMUEL )
MARTIN, JAMES D. DOEBLER, and ) Civil Action No. 3:12-cv-03247-O

THE STATE OF MISSISSIPPI, by and )
through GOVERNOR PHIL BRYANT )

Plaintiffs,

V.

AMENDED COMPLAINT
JANET NAPOLITANO, in her official )

capacity as Secretary of Homeland )
Security, JOHN MORTON, in his )
official capacity as Director of )

Immigration and Customs Enforcement, )
and ALEJANDRO MAYORKAS, in his )
official capacity as Director of United )
States Citizenship and Immigration )
Services

)

Defendants. )

INTRODUCTION
1. Plaintiffs are law enforcement officers of Unite@t®s Immigration and Customs
Enforcement (“ICE”), as well as the State of Misgpi by and through Governor Phil Bryant,
pursuant to Miss. Code Ann. 88 7-1-5(n) and 7-1-33.
2. On June 15, 2012, Defendant Secretary of Homelacdry Janet Napolitano
issued a Directive entitled “Exercising Prosecuatoiscretion with Respect to Individuals Who

Came to the United States as Children” (hereindfitey Directive”). The Directive, attached to
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this Complaint as Appendix A, instructs ICE offiseo refrain from placing certain aliens who
are unlawfully present in the United States (“ilégliens”) into removal proceedings, and to
take actions to facilitate the granting of deferaetion to aliens who are unlawfully present in
the United States. The Directive also directs Qi¢&onnel to grant employment authorization
to certain beneficiaries of the Directive.

3. The requirements that an unlawfully present aliestnassert to be granted the
privileges described in the Directive are thatdhen:

» came to the United States under the age of sixtee

* has continuously resided in the United Statesfi@ast five years preceding
June 15, 2012, and was present in the United Statésne 15, 2012;

* is currently in school, has graduated from higha®l, has obtained a general
education development certificate, or is an honlgrdischarged veteran of the
Coast Guard or Armed Forces of the United States;

* has not been convicted of a felony offense, aiggnt misdemeanor offense,
or multiple misdemeanor offenses, and does notwatke pose a threat to
national security or public safety; and

* is not above the age of thirty.

4. The Directive commands ICE officers to violate fiedéaw, as detailed below,
commands ICE officers to violate their oaths toaldland support federal law, violates the
Administrative Procedure Act, unconstitutionallyugss and encroaches upon the legislative
powers of Congress, as defined in Article | of theted States Constitution, and violates the
obligation of the executive branch to faithfullyeexte the law, as required by Article 1l, Section

3, of the United States Constitution.
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5. Plaintiffs bring this civil action to seek injunes relief preventing the
implementation of this unlawful and unconstitutibBéective.

6. This lawsuit seeks to prevent law enforcement efflelaintiffs from being forced
to either violate federal law if they comply withet unlawful Directive or risk adverse
employment action if they disobey the unlawful osdef the DHS Secretary.

7. This lawsuit also seeks to protect the State osM&sppi from the fiscal burden
imposed upon the State by illegal aliens who waileerwise be placed in removal proceedings
and removed from the United States, but for thdemgentation of the unlawful Directive.

8. This lawsuit also seeks to preserve the balantegaflative and executive powers
established by the United States Constitution.

THE PARTIES

Plaintiffs

9. Plaintiff Christopher L. Crane is an ICE DeportatiOfficer. He serves in
Enforcement and Removal Operations at the Salt CakeField Office at 2975 Decker Lake
Drive, Stop A, in West Valley City, Utah. He isalthe President of the ICE Agents and
Officers Union, AFGE Council #118. As an ICE Depation Officer, Crane is authorized by
law to,inter alia, arrest aliens for administrative immigration @tbns or for any criminal
offense against the United States and execute &traiive and criminal arrest warrants.

10.  Plaintiff David A. Engle is an ICE Immigration Enf@ement Agent. He serves in
Enforcement and Removal Operations at the Dallelsl ffice at 8101 N. Stemmons Freeway,
in Dallas, Texas. As an ICE Immigration Enforcein&gent, Engle is authorized tmter alia,
arrest aliens for immigration violations, arresy @erson for felonies regulating the admission or

removal of aliens, and execute administrative amasrants for aliens.
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11.  Plaintiff Anastasia Marie Carroll is an ICE Immigon Enforcement Agent. She
serves in Enforcement and Removal Operations &ltRaso Field Office at 1545 Hawkins
Boulevard, in El Paso, Texas. As an ICE Immigrattmforcement Agent, Carroll is authorized
to, inter alia, arrest aliens for immigration violations, arrasy person for felonies regulating
the admission or removal of aliens, and executeradirative arrest warrants for aliens.

12.  Plaintiff Ricardo Diaz is an ICE Immigration Enferment Agent. He serves in
Enforcement and Removal Operations at the El Ped Bffice at 1545 Hawkins Boulevard, in
El Paso, Texas. As an ICE Immigration Enforcenfegent, Diaz is authorized tmter alia,
arrest aliens for immigration violations, arresy @erson for felonies regulating the admission or
removal of aliens, and execute administrative am@srants for aliens.

13.  Plaintiff Lorenzo Garza is an ICE Immigration Erdement Agent. He serves in
Enforcement and Removal Operations at the Poreldadétention Center at 27791 Buena Vista
Boulevard, in Los Fresnos, Texas. As an ICE Imatign Enforcement Agent, Garza is
authorized tointer alia, arrest aliens for immigration violations, arrasly person for felonies
regulating the admission or removal of aliens, exelcute administrative arrest warrants for
aliens.

14.  Plaintiff Felix Luciano is an ICE Immigration Enf@@ment Agent. He serves in
Enforcement and Removal Operations at the San Dkegd Office at 880 Front Street, Suite B-
2232, in San Diego, California. As an ICE ImmigvatEnforcement Agent, Luciano is
authorized tointer alia, arrest aliens for immigration violations, arrasy person for felonies
regulating the admission or removal of aliens, exelcute administrative arrest warrants for

aliens.
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15.  Plaintiff Tre Rebstock is an ICE Immigration Enfergent Agent. He serves in
Enforcement and Removal Operations at the Houseld Bffice at 7405 C-1 Highway 75
South, in Huntsville, Texas. As an ICE Immigratienforcement Agent, Rebstock is authorized
to, inter alia, arrest aliens for immigration violations, arrasy person for felonies regulating
the admission or removal of aliens, and executeradirative arrest warrants for aliens.

16.  Plaintiff Fernando Silva is an ICE Immigration Erdement Agent. He serves in
Enforcement and Removal Operations at the El Ped Bffice at 1545 Hawkins Boulevard, in
El Paso, Texas. As an ICE Immigration Enforcenfagent, Silva is authorized tmter alia,
arrest aliens for immigration violations, arresy @erson for felonies regulating the admission or
removal of aliens, and issue administrative amestants for aliens.

17.  Plaintiff Samuel Martin is an ICE Immigration Ené@ment Agent. He serves in
Enforcement and Removal Operations in the El Padd Pffice at 8915 Montana Avenue, in
El Paso, Texas. As an ICE Immigration Enforcenfegent, Martin is authorized tamter alia,
arrest aliens for immigration violations, arresy gerson for felonies regulating the admission or
removal of aliens, and execute administrative am@srants for aliens.

18.  Plaintiff James D. Doebler is an ICE Deportatiofii€@f. He serves in
Enforcement and Removal Operations in the Dover@ifise at 1305 McD Drive, in Dover,
Delaware. As an ICE Deportation Officer, Doebkauthorized by law tanter alia, arrest
aliens for administrative immigration violationsfor any criminal offense against the United
States and execute administrative and criminakawarrants.

19. Each ICE plaintiff is authorized to execute thedanf the United States pursuant
to statutory authority and delegated authority umdgulations of the Department of Homeland

Security.
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20. lllegal immigration imposes a wide variety of sifjeant fiscal costs on Plaintiff
the State of Mississippi and its taxpayers, incigdiut not limited to: costs associated with
educating illegal aliens in the State’s K-12 scheydtem; costs related to uncompensated
healthcare provided by state agencies, hospitatscknics; law enforcement costs associated
with arresting, prosecuting, and incarceratinggéliealiens in the State’s criminal justice system;
and lost tax revenues and economic losses relatéiddal aliens who work “off the books” and
thereby avoid paying state taxes and/or who segrhittances” to relatives in foreign countries,
diverting dollars that otherwise would remain ie ttate’s economy and generate additional
state tax revenues.

21.  Governor Phil Bryant brings this suit on behaltlod State of Mississippi
pursuant to Miss. Code Ann. 88 7-1-5(n) and 7-1-33.

Defendants

22. Defendant Janet Napolitano is the Secretary of HamadeSecurity and the head
of the United States Department of Homeland Sec(iitHS”) and in her official capacity is
responsible for the enforcement of federal immigrataws, 6 U.S.C. § 112, 8 U.S.C. § 1101, et
seq., pursuant to 8 U.S.C. § 1103(a)(2).

23. Defendant John Morton is the Director of Unitedt&dmmigration and Customs
Enforcement (ICE) and in his official capacity ésponsible for administering all operations of
ICE. Defendant Morton is not authorized to pronatdgregulations implementing the
Immigration and Nationality Act.

24. Defendant Alejandro Mayorkas is the Director of tgdiStates Citizenship and

Immigration Services (USCIS) and in his officiapeaity is responsible for administering all
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operations of USCIS. Defendant Mayorkas is noh@tzed to promulgate regulations
implementing the Immigration and Nationality Act.

25.  Defendant Napolitano issued the Directive on JU»ne2012, and is the executive
branch official responsible for its implementatimnand through her inferior officers and other
employees of DHS. Defendant Napolitano is thec@fiauthorized to promulgate regulations
implementing the Immigration and Nationality Actthre Department of Homeland Security.

JURISDICTION AND VENUE

26.  This Court has jurisdiction pursuant to 28 U. $@.331 over Plaintiffs’ claims
under the Constitution and laws of the United Stafehis Court is authorized to grant Plaintiffs’
requests for declaratory and injunctive relief parg to 28 U.S.C. 88 2201 and 2202.

27.  Venue is proper in this judicial district pursuam®28 U.S.C. § 1391(e) because
the majority of the Plaintiffs named in this conmptaeside and work in the State of Texas.
Plaintiff Engle resides and works in the Northetstfct of Texas.

THE DIRECTIVE AND RELATED EVENTS

28. OnJune 17, 2011, Defendant Morton issued a Merdorarentitled “Exercising
Prosecutorial Discretion Consistent with the Climimigration Enforcement Priorities of the
Agency for the Apprehension, Detention, and RemovValliens” (the “Morton Memorandum?).

29. OnJune 15, 2012, Defendant Napolitano issued trexlive.

30. InJuly 2012, DHS issued the “ERO Supplemental Guig: Exercising
Prosecutorial Discretion With Respect to Individud/ho Came to the United States as
Children” which directs Plaintiffs and other DHSgennel to implement the terms of the

Directive.
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31. Inearly August 2012, DHS issued a document of rtioaa 90 pages explaining
how applicants for the benefits of the Directiveultbbe processed by DHS, entitled “National
Standard Operating Procedures (SOP): DeferrecbAdtir Childhood Arrivals (DACA) (Form
[-821D and Form I-765).”

32. On August 15, 2012, DHS began full implementatibthe Directive, including
receiving applications and distributing the bersedit deferred action and employment
authorization.

33.  The orders in the field that have been given tinfés by their supervisors are
that an alien only needs ttaim that he is covered by the Directive in order tadleased and
offered the benefits of the Directive. ICE ageats prohibited from demanding that an alien
provide proof that he meets the Directive’s crderi

34. On August 16, 2012, DHS published a Federal Ragwstéce soliciting public
comments on the Directive. The Notice offeredréwiew and comment no actual rules that will
be promulgated. Instead, it only solicited comraent the questions to be posed on the form
that DHS has developed to accept applicationsdoehbts under the Directive. DHS
categorized the notice as an “information collattiexercise.

35.  According to official estimates provided on Augast 2012, by the U.S.
Citizenship and Immigration Service, pursuant ® Baperwork Reduction Act, the number of
aliens unlawfully present in the United States wbalify for the benefits offered by the

Directive is estimated to be 1.76 million. SourdéS. Citizenship and Immigration Services,

Agency Information Collection Activities: Considiéoa of Deferred Action for Childhood
Arrivals, Form 1-821D, New Information CollectioBmergency Submission to the Office of

Management and Budget; Comment RequégtFed. Reg. 49451 (Aug. 16, 2012) (1,041,300
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estimated total number of responses for new Coregide of Deferred Action for Childhood
Arrivals, Form 1-821D, USCIS); U.S. Citizenship aimdmigration Serviceshgency Information
Collection Activities: Application for Employmenaithorization, Form [-765, Revision of a
Currently Approved Information Collection; Emerggri&ubmission to the Office of
Management and Budget; Comment Requésted. Reg. 49453 (Aug. 16, 2012) (estimated
1,761,300 responses related to Application for Exyiplent Authorization Document, Form I—
765, USCIS; 1,385,292 responses related to Bioosetti047,357 responses related to
Application for Employment Authorization Documenivisheet, Form I-765WS, USCIS; and
1,761,300 responses to required Passport-Stylegtaphs).

36. According to DHS, the number of aliens unlawfulhggent in the United States is
estimated to be 11.5 million. Michael Hoefer, NaRytina, and Bryan Baker, “Estimates of the
Unauthorized Immigrant Population Residing in theted States: January 2011” (March 2012),
available at http://www.dhs.gov/xlibrary/assetdistecs/publications/ois_ill_pe 2011.pdf.

FEDERAL STATUTORY BACKGROUND

37. In 1996, Congress sought to significantly reducecekive discretion in the
enforcement of federal immigration laws: “[Ilmmigien law enforcement is as high a priority
as other aspects of Federal law enforcement, &ghilaliens do not have the right to remain in
the United States undetected and unapprehended®’ Rép. 104-725 (1996), at 383.

38.  Enacted in 1996, 8 U.S.C. § 1225(a)(1) provides‘draalien present in the
United States who has not been admitted ... shalkleened for purposes of this chapter an
applicant for admission.”

39. 8 U.S.C. § 1225(a)(3) provides that all applicdatsadmission “shall be

inspected by immigration officers.”
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40. 8 U.S.C. §81225(b)(2)(A) mandates that “if the exang immigration officer
determines that an alien seeking admission ilearly and beyond a doubkttitled to be
admitted, the alien shall be detained for a procgepdnder section 1229a of this title.”
(emphasis added).

41. Deferred action is not specifically authorized ahgve in federal law.
Historically, deferred action has been utilizedrsply for small numbers of aliens in discrete
distress pending statutory or foreign policy-maerdatgulatory changes. No group of aliens
has been granted deferred action in the past IS yleat approaches a fraction of the size of the
class of aliens subject to the Directive.

42. Regulations describe deferred action only in thaiegtion sense as authorizing
employment upompplicationin 8 C.F.R. § 274a.12(c)(14), or application focial security
benefits, 8 C.F.R. 8§ 1.3(a)(4)(vi). Accordinglgéferred action” is a substantive government
benefit

43.  Federal regulations do not authorize the Secratagyant deferred action
wholesale to a large number of illegal aliens.

44.  Eligibility for a substantive immigration benefitay not be conferred as a matter
of prosecutorial discretion, but only by regulasgromulgated under authority delegated by
Congress, consistent with the terms of the lawaigimg the regulations.

45. By definition, “prosecutorial discretion” cannot beed to confer a substantive
benefit.

46. USCIS is not a law enforcement agency and has ras&gutorial” authority. As
such, USCIS cannot exercise “prosecutorial disoneti

HARM

10
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47. ICE Plaintiffs have each sworn an oath to suppadtdefend the Constitution of
the United States and the laws of the United States

48. ICE Plaintiffs believe that if they follow the Dutve, they will be violating their
oath of office, as well as violating several lashee United States.

49. ICE Plaintiffs reasonably fear, based upon officanmunications to them, their
knowledge of communications to Plaintiff DoeblelgiRtiff Martin, and Plaintiff Crane from
their superiors, past events, and public sourbes,iftthey follow the requirements of federal
law, contrary to the “Directive,” and arrest arealior issue an alien an Notice to Appear (NTA)
in removal proceedings, they will be disciplinedsaffer other adverse employment
consequences.

50. Plaintiff James D. Doebler arrested an alien whe uwrdawfully present in the
United States and issued the alien an NTA, contatlye general directions of his supervisors
that he should decline to issue NTAs to certaggdl aliens. Plaintiff Doebler was issued a
Notice of Proposed Suspension. Plaintiff Doelddacing a three-day suspension for arresting
and processing the alien for a hearing rather éxancising the “prosecutorial discretion”
commanded by his supervisors. Plaintiff Doeblguested a written directive ordering him not
to issue the NTA. His supervisors have refusegite him a written directive and would not
sign any paperwork authorizing the use of “prosewailt discretion.”

51. Plaintiff Doebler reasonably fears, based on h&t paperience, that if he follows
the requirements of federal law, contrary to th&@ébtive,” and arrests an alien or issues the
alien an NTA, he will be disciplined again. Heseaably fears that a second disciplinary action

will result in the loss of his job.

11
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52. OnJuly 17, 2012, Plaintiff Samuel Martin, alongwanother immigration
enforcement agent, picked up an illegal alien ftbmEl Paso County Jail. While the agents
were trying to place the alien in the vehicle, #ien attempted to escape, and resisted and
assaulted Plaintiff Martin and his colleague. &gents regained custody of the alien and
transported him to the El Paso Criminal Alien Pewgroffice for processing. Plaintiff Martin’s
supervisors ordered him to release the alien withay charges being filed against the alien and
ordered Plaintiff Martin not to issue an NTA. Tagents who were present protested the release
of the alien; but they were told “it was a managettcision, based on the President’'s new
immigration policies.” No supervisor ever asked #gents if they were injured or if they
needed assistance. It is the understanding afitffaviartin, reflected in his signed statement
concerning the incident, that his supervisors dganethese orders based on the Directive.

53.  On January 25, 2012, Plaintiff Christopher L. Cranénis capacity as President
of the ICE Agents and Officers Union, filed a Demaa Bargain with Defendants, expressing
significant concerns with the Morton Memorandune]uding that the actions that ICE agents
would have to take or not take under it were contia federal law. The Demand to Bargain
included the proposal that: “No employee will béjsat to disciplinary or adverse action for
refusing to obey an unlawful order.”

54.  On April 5, 2012, Plaintiff Christopher L. Crana,his capacity as President of
the ICE Agents and Officers Union, submitted Aduiil Proposals, reiterating that officers
should not be subject to discipline or adverseoadior refusing to obey an unlawful order.
Plaintiff Crane also filed an Information Requessthat time.

55.  On August 20, 2012, nearly eight months after treudry 25, 2012, Demand to

Bargain, Defendant Morton sent a letter to the K&fents and Officers Union merely indicating

12
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that Defendant Morton “may” formally respond to thenuary 25, 2012, Demand to Bargain and
the April 5, 2012, Additional Proposals at an urtsfeed time in the future. In the past, when
confronted with a Demand to Bargain letter, Deferisidlave ultimately refused to bargain at all
and have refused to make any changes to theirigalic

56.  As of the filing of this complaint, Defendants hawa changed ICE policies in
any way in response to Plaintiff Crane’s January228.2, Demand to Bargain and April 5,
2012, Additional Proposals.

57. ICE Plaintiffs reasonably expect that the filingeo§imilar Demand to Bargain in
order to protest the Directive would be treated gimilarly non-responsive manner, and that it
would not result in any response or alteratiorhefDirective policy.

58. Because ICE Plaintiffs are now being ordered to@ment the Directive, they
have an immediate and urgent need for relief. yHre being ordered to violate federal law and
are facing discipline or adverse employment adfitimey follow federal law.

59. Defendants Napolitano and Morton are obligatedeutige terms of their signed
agreement with the ICE Agents and Officers Uniorissue an “Article 9A Notice of Proposed
Change” prior to the alteration of agency policidhe purpose of such a Notice is to allow ICE
agents and officers to provide input regarding pema agency policies. No such Notice was
issued prior to the June 15, 2012, Directive oAitgust 15, 2012, implementation date.

60. Plaintiff the State of Mississippi will be compelléo bear the foreseeable fiscal
costs of the illegal aliens residing in Mississipgio are not placed in removal proceedings, who
are granted deferred action, or who are otherwasmited to remain in the State of Mississippi,

as a direct consequence of the Directive.

13



Case 3:12-cv-03247-O Document 15 Filed 10/10/12 Page 14 of 25 PagelD 83

61. Mississippi Governor Phil Bryant formerly servedtlas State Auditor of
Mississippi. In that capacity, on February 21,&0%e issued a report entitled “The Impact of
lllegal Immigration on Mississippi: Costs and Plgpion Trends” (OSA Report). A copy of the
OSA Report is attached to this Amended Complaint.

62. The OSA Report concluded that thetfiscal impact of illegal aliens in the State
of Mississippi was at least $25 million per yedhe OSA Report took into consideration the tax
contributions made to the State by illegal aliens.

63. The OSA Report was based on an estimate that tnderuof illegal aliens in
Mississippi in 2006 was 49,000. This representaddpoint among various estimates available
at the time. Upon information and belief, the &&turrent illegal alien population remains that
high, if not higher.

64.  Prior to the issuance of the Directive, a signiiicaumber of illegal aliens aged
30 and younger were removed from the State of Bsgspi by the federal government each
year.

65. The implementation of the Directive will allow agsificant number of illegal
aliens aged 30 and younger, who would otherwise bbaen removed, to remain in the State of
Mississippi.

66. The illegal alien beneficiaries of the Directivatlmemain in the State of
Mississippi will impose a net fiscal cost on thatBtthat is foreseeable, estimable, and
significant. The sources of that fiscal cost agsalibed in the OSA Report. They incluoer
alia: costs associated with educating illegal alierthéState’s K-12 school system; costs
related to uncompensated healthcare provided by atgencies, hospitals, and clinics; law

enforcement costs associated with arresting, pubisgg and incarcerating illegal aliens in the

14
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State’s criminal justice system; and lost tax rexenand economic losses related to illegal aliens
who work “off the books” and thereby avoid payirtgte taxes and/or who send “remittances” to
relatives in foreign countries, diverting dollahat otherwise would remain in the State’s
economy and generate additional state tax revenues.
FIRST CAUSE OF ACTION
THE DIRECTIVE EXPRESSLY VIOLATES FEDERAL STATUTES
REQUIRING THE INITIATION OF REMOVALS

67. Plaintiffs reallege, adopt, and incorporate bynmerfee all preceding paragraphs as
though fully set forth herein.

68. 8 U.S.C. § 1225(a)(1) requires that “an alien presethe United States who has
not been admitted ... shall be deemed for purpos#ssthapter an applicant for admission.”
This designation triggers 8 U.S.C. § 1225(a)(3)icwhequires that all applicants for admission
“shall be inspected by immigration officers.” Thsturn triggers 8 U.S.C. § 1225(b)(2)(A),
which mandates that “if the examining immigratidhcer determines that an alien seeking
admission is not clearly and beyond a doubt edtiibebe admitted, the alien shall be detained
for a proceeding under section 1229a of this titlEhe proceedings under 8 U.S.C. § 1229a are
removal proceedings in United States immigratiomrtso

69. The Directive orders ICE Plaintiffs to violate thbove-listed provisions of
federal law by declining to place certain alien® iremoval proceedings, when federal law
clearly requires Plaintiffs to place such aliernts iremoval proceedings.

70.  The Morton Memorandum, as implemented by Defendastserts “prosecutorial
discretion... [not] to issue, reissue, serve, filecancel a Notice to Appear (NTA),” in direct

contradiction of 8 U.S.C. § 1225(b)(2)(A) in cagesvhich that statute applies.

15
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71. Because Congress has expressly limited the disarefiDefendants to not
initiate removal proceedings, any “prosecutoriagkcdetion” that Defendants exercise must be
consistent with 8 U.S.C. § 1225 and can only oeft@r an alien has been placed into removal
proceedings as required by 8 U.S.C. § 1225, oruageovision of federal law expressly
authorizing such “prosecutorial discretion.”

72.  Defendant Napolitano’s authority under 8 USC 8§ 1a)3) and 8 CFR § 2.1
does not authorize her to order her subordinateesff or employees to violate the requirements
of federal law expressed in 8 U.S.C. § 1225.

73.  Plaintiffs seek a declaratory judgment to theseat$f, together with
corresponding injunctive relief.

SECOND CAUSE OF ACTION
THE DIRECTIVE VIOLATES FEDERAL LAW BY CONFERRING A
NON-STATUTORY FORM OF BENEFIT, DEFERRED ACTION, TO
MORE THAN 1.7 MILLION ALIENS, RATHER THAN A FORM OF
RELIEF OR BENEFIT THAT FEDERAL LAW PERMITS ON SUCH A
LARGE SCALE

74.  Plaintiffs reallege, adopt, and incorporate bynerfiee all preceding paragraphs as
though fully set forth herein.

75.  “Deferred action” is a benefit that is not authedzn federal statute and is only
authorized to a limited extent and for limited posps in federal regulations.

76.  No federal regulation authorizes the granting eftienefit of deferred action to
aliens who are in the position of the more thanniililon beneficiaries of the Directive.

77. No federal regulation authorizes the conferrahef benefit of deferred action to
an entire category of unlawfully present aliens barnng in excess of 1.7 million persons.

78. If an executive agency’s practice contradicts tkgress terms of federal law, that

practice isultra viresand unlawful.

16
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79. Defendant Napolitano’s authority under 8 USC § 1a)3) and 8 CFR § 2.1
does not authorize her to order her subordinateesff or employees to violate the requirements
of federal law expressed in 8 U.S.C. § 1225.

80. Plaintiffs seek a declaratory judgment to theseat$f, together with
corresponding injunctive relief.

THIRD CAUSE OF ACTION
THE DIRECTIVE VIOLATES FEDERAL LAW BY CONFERRING TH E
LEGAL BENEFIT OF EMPLOYMENT AUTHORIZATION WITHOUT
ANY STATUTORY BASIS AND UNDER THE FALSE PRETENSE OF
“PROSECUTORIAL DISCRETION”

81. Plaintiffs reallege, adopt, and incorporate bynmefee all preceding paragraphs as
though fully set forth herein.

82.  The Directive purports to use “prosecutorial difore’ to grant the benefit of
employment authorization to unlawfully present iadie

83. Employment authorization is a benefit under federgllations that is “granted”
to beneficiary aliens. 8 C.F.R. § 274a.12(c)(14).

84. Federal law specifies the circumstances under wdliehs may be granted the
benefit of employment authorization.

85.  The Morton Memorandum on pp. 2-3 lists twelve wiayahich “prosecutorial
discretion” may purportedly be exercised in immigna law, but nowhere mentions the
conferral of the benefit of employment authorizatio

86.  “Prosecutorial discretion,” insofar as it is pertait by federal immigration law, is
by definition the exercise of discretion not to mm; it is not the conferral of a benefit.

87.  To the limited extent that any “prosecutorial detn” is permitted by federal

immigration law, such discretion allows ICE to séled& cancellation or withholding of a

17
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removal. The exercise of “prosecutorial discretidoes not permit any DHS employee or
officer to grant unlawfully present aliens the biginef employment authorization in the manner
attempted by the Directive.

88. U.S. Citizenship and Immigration Services is ntava enforcement agency.

89. A non-law-enforcement agency cannot exercise puasgal discretion.

90. Defendant Napolitano’s authority under 8 USC 8§ 1a)3) and 8 CFR § 2.1
does not authorize her to order her subordinateesff or employees to confer a substantive
benefit on aliens that is not authorized by fedknal

91. Plaintiffs seek a declaratory judgment to theseat$f, together with
corresponding injunctive relief.

FOURTH CAUSE OF ACTION
THE DIRECTIVE VIOLATES THE CONSTITUTIONAL ALLOCATIO N
OF LEGISLATIVE POWER TO CONGRESS

92. Plaintiffs reallege, adopt, and incorporate bynerfiee all preceding paragraphs as
though fully set forth herein.

93.  Article I, section 1, of the United States Consitn provides that “All legislative
Powers herein granted shall be vested in a Congféks United States, which shall consist of a
Senate and House of Representatives.”

94. The Development, Relief, and Education for Aliembfis Act (DREAM Act), in
various forms, has been proposed in Congresssit2daimes. It was introduced in the
following bills: S. 1291, 107th Cong. 88 2, 3 (200S. 1545, 108th Cong. (2003); S. 2863,
108th Cong. §§ 1801-1813 (2004); S. 2075, 109thgC(2005); H.R. 5131, 109th Cong. (2006);
S. 2611, 109th Cong. §§ 621-632 (2006); H.R. 126th Cong. (2007); H.R. 1645, 110th

Cong. §§ 621-632 (2007); S. 774, 110th Cong. (2087).348, 110th Cong. §§ 621-632 (2007)

18



Case 3:12-cv-03247-O Document 15 Filed 10/10/12 Page 19 of 25 PagelD 88

(as amended by S.A. 1150 §8§ 612-619); S. 1639nX16hg. §8§ 612-620 (2007); S. 2205,
110th Cong. (2007); H.R. 1751, 111th Cong. (2089)729, 111th Cong. (2009); H.R. 5281,
111th Cong. §§ 5-16 (2010); H.R. 6497, 111th C¢R@10); S. 3827, 111th Cong. (2010); S.
3932, 111th Cong. §§ 531-542 (2010); S. 3962, 1Chihg. (2010); S. 3963, 111th Cong.
(2010); S. 3992, 111th Cong. (2010); H.R. 18424 Tbng. (2011); S. 952, 112th Cong.
(2011); S. 1258, 112th Cong. §§ 141-149 (2011);. 13889, 112th Cong. (2012).

95.  The principal provisions of the DREAM Act, as re#eed in the two dozen
DREAM Act bills introduced in Congress, are thagstablishes a class of unlawfully present
aliens who may apply for cancellation of removal aither temporary or conditional lawful
residence, and then may adjust to lawful permaresintient status or have the conditions
removed. The class is generally defined as thiksesavho arrived in the United States as
minors, have been physically present in the Un@edes for a period of years (typically five
years) prior to enactment, have not been conviatedfelony or two or more misdemeanors and
do not pose a threat to national security or putdiety, have earned a high school diploma or a
general education development certificate in théddinStates, and are below a certain age
(typically early to mid-thirties) on the date ofsmtment. Qualifying aliens whose removal is
cancelled and who are granted temporary or comditicesidence then must be admitted to, or
earn a certain number of credits in, an institubbhigher education or serve honorably in the
U.S. Armed Forces for a certain period in ordeadfust to lawful permanent resident status or
have the conditions on their status removed.

96. The DREAM Act has never been passed by both hafsgsengress and signed

into law by the President.
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97. The fact that the DREAM Act has been proposed inggess two dozen times,
and has been voted on by the United States HouRepesentatives and by the United States
Senate, indicates Congress’s understanding thatdel@gislation is required in order to achieve
these objectives.

98. The Directive attempts to confer continued presemd¢lee United States, as well
as employment authorization, to all aliens meetivegcriteria specified in the Directive.

99. The unlawfully present aliens who are given besddit the Directive are
substantially the same aliens that would have lggem benefits by the DREAM Act, had it
passed both Houses of Congress and been signddwntiy the President.

100. The conferral of legal rights and privileges t@egk class of persons meeting
certain criteria is a legislative act.

101. The application of “deferred action” to approximgat&5% of aliens who are in
the United States without authorization is not aareise of executive branch discretion
permitted by the Constitution. The application“deferred action” to approximately 15% of
aliens who are in the United States without autadion is a legislative act of amnesty, the
granting of a legislative benefit, and an act othge exceeding the Secretary’s authority as a
principal executive officer under the Constitutidibtherefore usurps the legislative authority
conferred by the Constitution exclusively on Cosgre

102. Because the Directive is a legislative act thatehdants have implemented
through executive action, it is in violation of At |, section 1, of the United States
Constitution.

103. Defendant Napolitano’s authority under 8 USC § 1al(3) and 8 CFR § 2.1

does not authorize her to exercise legislative psweough the issuance of directives.
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104. Plaintiffs seek a declaratory judgment to theseat$f together with
corresponding injunctive relief.
FIFTH CAUSE OF ACTION
THE DIRECTIVE VIOLATES THE ARTICLE I, SECTION 3,
CONSTITUTIONAL OBLIGATION OF THE EXECUTIVE TO TAKE
CARE THAT THE LAWS ARE FAITHFULLY EXECUTED

105. Plaintiffs reallege, adopt, and incorporate bynerfee all preceding paragraphs as
though fully set forth herein.

106. Article Il, section 3, of the United States Consiiin requires that the President,
by and through his executive branch officials, iithg Defendants, “shall take Care that the
Laws be faithfully executed.”

107. The application of “deferred action” to approximgat&5% of aliens who are in
the United States without authorization is not estest with the executive’s duty to take care
that the laws be faithfully executed. In effebi Directive orders that the immigration laws of
the United States shall not be executed againsisa of more than 1.7 million aliens.

108. Defendant Napolitano’s authority under 8 USC 83(a)5) and 8 CFR § 2.1
does not authorize her to order her subordinateesf or employees to decline to enforce
federal immigration laws against a class of moenth.7 million aliens.

109. Plaintiffs seek a declaratory judgment to theseatéf, together with
corresponding injunctive relief.

SIXTH CAUSE OF ACTION
THE DIRECTIVE VIOLATES THE ADMINISTRATIVE PROCEDURE
ACT THROUGH CONFERRAL OF A BENEFIT WITHOUT
REGULATORY IMPLEMENTATION

110. Plaintiffs reallege, adopt, and incorporate bynerfee all preceding paragraphs as

though fully set forth herein.
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111. The Administrative Procedure Act requires that agenimplementing
Congressional statutes in whole or in part throaglagency statement of general applicability
and future effect designed to implement, interpsefrescribe law or policy do so through a
rulemaking. A rulemaking under the AdministratRmcedure Act is defined as the agency
process for formulating, amending, or repealingla through notice and comment procedures
under the Administrative Procedure Act, 5 U.S.G58. The Immigration and Nationality Act
delegates authority to the Secretary of Homelarui®g and the Attorney General to
implement its provisions through regulations. Beeretary has not promulgated any regulation
that establishes the criteria for eligibility falief from removal from the United States or the
granting of employment authorization. The Direetigdentifies a large class of individuals by
specific eligibility criteria against whom the imgnation laws of the United States requiring
their removal shall not be executed and who areenetidible for specific benefits.

112. Establishing a class of eligibility by criteria ferxception from removal from the
United States and affirmative eligibility for bensfis quintessentially a “rule” under the
Administrative Procedure Act, 5 U.S.C. 8§ 551(4heTSecretary has not issued a notice of
proposed rulemaking or promulgated a final ruleanformity with the Administrative
Procedure Act. The Directive is not a rule undier Administrative Procedure Act.

113. The Directive is in excess of statutory jurisdiati@uthority, or limitations, or
short of statutory right, and without observancemicedure required by the Administrative
Procedure Act.

114. Defendant Napolitano’s issuance of a Federal Rexgiébtice on August 16,
2012, as part of a so-called “information collestiexercise in no way satisfies the publication

and comment requirements for rulemaking under ttimifistrative Procedure Act.
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115. Defendant Napolitano’s authority under 8 USC 83(a)5) and 8 CFR § 2.1
does not authorize her to order her subordinateesff or employees to circumvent the terms of
the Administrative Procedure Act by simply issufdgectives” or “orders” that confer
substantive legal benefits and privileges, andiagmtly transform the enforcement of federal
immigration law.

116. Plaintiffs seek a declaratory judgment to theseatf, together with
corresponding injunctive relief.

PRAYER FOR RELIEF

Wherefore, Plaintiffs respectfully request that @aurt:

A. Declare pursuant to 28 U.S.C. 88 2201 and 22054dub.C. § 706(2)(B)
that the Directive is unlawful and in violation Afticle | of the Constitution of the
United States as a usurpation of legislative aitfhaand vacate the Directive;

B. Declare pursuant to 28 U.S.C. 8§88 2201 and 22054dub.C. § 706(2)(B)
that the Directive is unlawful and in violation Afticle Il of the Constitution of the
United States as in excess of executive authonid\acate the Directive;

C. Declare pursuant to 28 U.S.C. 88 2201 and 2205du.C. § 706(2)(B)
that the Directive and relevant provisions of thertdn Memorandum are unlawful and
in violation of 8 U.S.C. 8 1225(b)(2)(A) and vac#te Directive and relevant provisions
of the Morton Memorandum;

D. Declare pursuant to 28 U.S.C. 8§ 2201 and 2205dub.C. § 706(2)(C)
that the Directive is unlawful and in violation thie Immigration and Nationality Act as

in excess of delegated authority and vacate thecive;
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E. Declare pursuant to 28 U.S.C. 88 2201 and 22054duéb.C. § 706(2)(D)
that the Directive is unlawful and in violation thie Administrative Procedure Act as a
rule promulgated without conforming to the proceddescribed therein and vacate the
Directive;

F. Temporarily restrain, preliminarily enjoin, and pemently enjoin
Defendants and their subordinate officers, emplgyaed agents from implementing or
enforcing the Directive, or taking any adverseactagainst Plaintiffs pursuant to the

Directive or for not following the Directive;

G. Direct Defendants to pay all costs associated thighlawsuit; and
H. Grant such other and further relief as this Coagmds equitable, just, and
proper.
Dated: October 10, 2012 By: s/ Kris W. Kobach

KRIS W. KOBACH

Kansas Bar No. 17280rp hac viceapplic. pending)
Kobach Law, LLC

4701 N. 136 St.

Kansas City, Kansas 66109

Telephone: 913-638-5567

kkobach@gmail.com

P. MICHAEL JUNG

Texas Bar No. 11054600
Strasburger & Price, LLP

901 Main Street, Suite 4400
Dallas, Texas 75202
Telephone: 214-651-4300
michael.jung@strasburger.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that this Amended Complaint has been served on the defendants
by mailing copies thereof to: Hon. Janet Napolitano, Secretary of Homeland Security,
Department of Homeland Security, Washington, D.C. 20528; and Hon. John Morton, Di-
rector, Immigration and Customs Enforcement, 500 12" Street, S.W., Washington, D.C.

20536; both on this 10" day of October, 2012.

/s P. Michael Jung
P. MICHAEL JUNG

SP-#4303469-v1-Certificate_of_Service_(TC).DOC





