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I hawe wead Mr. Nenris' memorandum oa this
cage dncwhiiah e rebEommends that we siguld not petcition
for cectiseaniy L agres Wwioh that couelusion, aud 1
alge ‘agres thag '"shether or net the Tepartment should
secék review by certiorari” is "esseatfially a policy
G OoBE B

I caageeee i the gighth Gircuit's reading
of the statuceEE en exxcludes from coverage state-
m;nts volunteer@d 86 the F,B.I. in order Lo, avaid

‘batently abiEENReENIts . T (slipropinion, pp. b- 5).
There wonld be nothing *'absurd’’ about consL Qing G
statute'ls Lif¥eral language to cover this case; sor
is thersmamyehile 10 the legislative history wn*cﬁ
plainly indicates the statute does not mean what it
literally says.
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Howewver, it seems to me that it was,a mistake
to authorize this prosecution in the first place.
The EBignth Cleenant ihoted that the depused policemnan
nadmitted that he had scuffled with Friedman while he
was in custody on two occasions, each lasting about
one &and one-hailf minutes, and that Friedman adimittedly
had sone small;, observablie in juries,"” and seems to =
have implied That on those facts it was bad policy to
> bring the prosecution. BEven assuming & gross exaggera-
b tion on ¥riedwman's part about what happened, prosecution
: of & case like Ehis T8 DOUND" Lo detar legiltimate com-

ﬂpﬁ plaints of DO CREREE NSNS S UiTh this I am in cone-

@ plete agragiiciR SRS S S S8 Dy the Court of Apbeals.
§? Were a prosecution like this brought in pississippl

\%i& against a Wegro for Ffalsely “CLDb“n¢ & Bherliff of beublilty,

it would have a disastrous et . And A Supreme Couzt
ruling in our favwer 1n Triedman, with zsttendant wide-
spread ‘publicdty ifm'the Soulh, could we.l -have the same
effacs.
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@ lpe enFe. L. 38 undesiraplke Pep police oftiatns
Te be falaed Saeuscd. off bragality, partieulsrly in the
ive Situatien which gow exifts in mwmany of our
cilLtlicgamihaannailior]l ieve phowaver, Jrhat i hilgl problem
¢can bDe solved By Prbsecutiopg uncer section LOUL. If
I had to make a poldcdwrjudgndd@laieds that, I would
think there is at 1Bast a8 much reason .to believe that
such proscculiens, gewen 1f welld founded . would aggravate
the problem.

@rodinard Ly thet fackt thlt 2 prosecution was un-<

wisedys dinitid¥ed, in the! fiwst, pkace may not de sufficient

gZrounds to abandon™iWalfter reversaly ' sut in this case

the gupreite Seulk dslboundéig.noiice that the accusation

arose out of sonmefactual physical contact between the

ageusedebod iceman and the defendant, and it is also

bound to De twroubied by«the intinmidating effect aiess=zZi @N °?h¢m£

G e e i wWe would Thils takelsome Pisik, 1f certiorari
is granted, of Losing™otfthe ™ ts and having the Supreme
Court Zive the statute SifueEuug@etrictive and (I think)
uaarcanged iconstruction which will reach far beyond the
BERSET UFgdal LTy fobe cegtowy Cons idegsigl Bhat risik,together
with the doubts abeut whetierstnisg@ese ;should have ever
Sael broughk, I} recommerny against OWrciomkri. If an
appropriate non-4police 'brutality case arises conceraing
statements toMties T et amilae will ba time enoush to

take the matievstoNEhE¥Slipra@me gourt. Since Friedman

is lunconsisten: withhoiher lower court decisions, lectting
it stand would not seriously embarvass i§§s in other con-
texts.
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