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Ethridge v. Rhodes ;
(S.D, Obio, May 17, 1967)

Ouwen Figs referred to you the attached opinion
and order in Ethridge v. Rhodes, decided May 17, 1967,
and suggested that we congider partieipation should an
apeal be takean. Although time for appeal has expired
and no appeal has been taken, the decisicn and certain
subsequent acticns by the Legislature and Gavernor of
Uhioc werit comment.

A. Ethridg K - This was a class actien
breught in Eﬁ?g%ggfk -%§§§¥ for the Ssuthern District
of Ohic by two Hegro tradesumen in Columbus, Ohic against
the Governor aof Ghic, the Directer of the Ohic Depart-
ment of Fublic Yorks, and the Treasurer of Ohie. The
complaint alleged 1) that plaintiffs are qualified
journeymen in the electrical and heavy equiﬂmnnt opera-
ticn tredes respectiveiy; 2) that, because of race, they
have been denied wembership in and jcb referral by
Lecal 683, IBEW i/ and Local 18 IUCE, respectively; 3)
that they have been unable to obtain or retain coma-
wmercial employment in their respective trades inasmuch
ag the relevant conatruction econtractors in the area
have entered intc exclusive hiring and union security
arrangements with those unicns; and 4) that defendants
are about to enter imtc contracts for the constructicn
of the Medical #asic Sciencesz Building on the campus
aof Ohic State Unmiversity, at Columbus. The prayer of
the cemplaint was for an injunction againet entering
intc such contracts on the ground that such contracts

%/ Om April Lb, 1967, we brought suit againat
ocal 683, IBEW in the Southern Distriet of Ohioc under
section 707 of Title VII.
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would deprive thei and members of their class of the
equal protection ¢f the lawas in viclation of the
Pourteenth Amendment tc the United Statea Constitution.

Following an evidentiary hearing the court found
1) that defendants are aware that qualified Regroes
will not be able to et jchs in a majority of the crafts
which will work on the public constructisn project in
question because the unicns which must be used as labor
sources for contractors in these crafts engage im &
pattern of racial digerimination as to admission and
referral; 2) that bids from contractors were received
by the State of Ohiec for the project in queation, and
after review, contraots were sett tc at least four
contractore for their signaturez. ¥While these coutracts
have heen signed and returned by the contractors and
bave uct been signed by state cfficials, a declaratiocu
of intention to sign theax has been made by state offi-
cials; 3) that at least one of the contractors who
signed such a coutract refuged to submit & nen-diserimination
agsurance from its hiring source in coampliance with
defendant Governcr's executive order dated June 15, 1966,
as anended December 30, 1L966. This is an assurance by
the union that a) admdssion to its full referral facilities,
bath as to apprentices and jcurneymen, is open on equal
terms to all qualified perasns without discrimination
based on race., . ., and b) it “willi have in its apprentice
group and refer for emplsyment without discriminatioen
beth whites and non-whites (inciud Negroes) or in the
alternative [it] shalibe deeme ave waived any right
te be a recrultment socurce with respect to every
twentieth eamplcyee' hired for work under the construction
contract; 4) and that upon discovering that ne assurances
were submitted in the categery of hearing, ventilating
and air conditioning, defendants agreed tc waive the
assurances requirement far the contract involving this
category.

On the basis of these facts, the court held that
by entering into the contracts defendants would engage
in state action in violation of the egual protectiom
clauge. The court, citing Burton v. Wilmington Parking

ity, 365 u.8 715 (19 » and Simkins v. Moses H
ial Hospit A
stated (slip op. pp.
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The officials of the State of Ohio., .
have displayed a shoeking laek of concern over
the realities of this whole situstion and the
inevitablie discrimingtion that will result
from entering into and performing under the
proposed contracts with the »roposed con-
tractors. . . . Defendants’' failure to assure
qualified minority workers egual access to
job opportunities on public construction pro-
jects by acquiescing in the discriminatory
practices of contractors and craft uniocns
¢learly fallas within the proscription of the
Fourteenth Aneadaent. . . . In a venture such
as this one, where the state as & govern-
mental entity becowmes a joint partiecipant
with private werscas, the restrictions of the
Fourteenth Axendament apply not only to the
actions of the astzte but alsc to the acts of
its private partners--the contractors--and
the state ias bound te affirmatively insure
complinace with the constitutional proevisions.

The court summarily rejected defendants' argument
that it would be aufficient for thewm tc invoke the
sanctions of the pverformance bond if and when diserimi-
nation under the contract occurred 2/, stating (p. 7)
YPihis solution is totally inadeauate for the elimina-
ticn of the pattern of diserimination that has heen
allewed to exiat.”

2/ This was apparently a reference to the provisions
of sectiong L53.60 of the Ohio Revised Code. Sec-

tion 153.59 rrovides that in every state coustruction
contract, the ccntractor shalil agree that in the hiring
of emploeyees for work under the contract, no contractor,
subceontractor, or any person acting on his behalf shall
discriminate cn the baeis of race. Section 153.60 then
provides that the contract shall prowide, for breach of
thig nendiseriminatiun clause, a forfeiture of $25 for
each person diseriminated against, and cancellatien of
the contrect for a subsegquent viclation of this elause.
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The court entered a permanent injunction which
en joined defendants frem 1) entering into the specific
contracts subuitted and signed by the contractors; 2)
entering intc contracts for the conatruction projeect
in question with any perscn who is bound by any agree-
went or otherwise g to secure his labor force
exclusively or prlmarlly from any union which refers
eaployees in a raciaily diseriminatory manner, or.

b) whiech requires, as a condition of employnent, that
enployees hired by such person become members of the
union and mewbership in sueh unien is on a recially
diseriminatery basis; and 3) entering intc contractse
for the construction of the project in question with
any person who does not obligate himself or is not
legally eligible and actually prepared to secure
eaployees from sources that will resscnably insure
equal job opportunities c¢n a non-racial basis.

the decision on May 31, 1967,
the Ohic State lLeglislature enacted an "emergency
peasure’” uade necessary because "effcrtﬁ to elimdnate
discriminstion have proved inadequate 'and] execution
of wajor public works contracts is heing delayed.”
This lLegisiation (secticns 153.581, .591) which is
attached, declares void and unenforceable any exclusive
hiring hall contract insofar as euployment under any
publie works contract is concerned, unless the union
has in effect prccedures for referring employees on a
aci-racial basis and unless the union "ineludes in its
apprentice and journeywen mexbership or otherwise has
aVai;abLe for job referral without discrimination,
jualified euployees, both whites and non-whites
including Hegroes)."

This legislation, therefore, frees contractors
in performance of public work coatraets from any
obligation tc hire employees exclusively through the
hirin§ hall cf a union that cannot refer, without
digerimination, both white and non-white employees.



C. Y67 - Close
upon the heels o cisicn and the legisla-
tive enactment and on June 5, 1967, Geverncr Rhodes
issued an executive order to insure that "performance
of state contracts for construction. . . of public
. « o Works continue te completion without inter-
rupticn., . . arising from misunderstandings or disputes
relating te racial mekeup of work forces.'' This order
{attached), which rescinded the executive crder referred
to above, relieved all contractors from publie werks
contracts executed pursuant toe that vrior cocrder upcn
an agreement tc perform the commitments set forth in
the new order. These comnitments, which the order
recuires of all publiec werks contractors without
exceptian are, inter alia, that he and hia subcontractors
will l)act effectively to insure that qualified appii-
cants for empleyment sre selected on a non-racial basia;
2) in requesting workers frow a hiring source, ask for
qualified workers, white and non-white; 3) use as hiring
scurces oniy entities in which acceas to referral
facilities is on a non-racial basis; &) in conformity
with law, wili exercise the empioyer's right to be the
sole judge of the qualificaticns of persons eumployed;
5) acknowledge the new legislation as governing any
hiring hall contract used to man any work under the
contract scught by the bidder's bid and where appropri-
ate will avail themselves of its provisions.

D. Conclusion - Besides the cbvious significance
of the legisiaticn and executive crder in providing con-
struction contractors in Chic genmerally with a realistic
opportunity to hire qualified Negro tradeamen, for publie
construction projects, the specific contractors and
state officials affected by the injunction in Ethrid:e
V. Rgddaf case, as a result of these developments, cah now
enter intc new contracts and proceed with the performance
of the public warks »roject there invoived in full
conpliance with the order entered and constituticnal
requirements set forth in that case.
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OFFICE OF THE GOVERNOR

EXECUTIVE ORDER OF JUNE 5, 1967

WHEREAS, by enactment of Section 4112.02 and related sections of the
Ohio Revised Code, the Ohio General Assembly has made it an unlawful
discriminatory practice for amny employer, -labor organization, or joint labor-
management committee controlling apprentice-training programs to discrim-
inate with respect to equal employment opportunity because of race, color,
religion, national origin or ancestry; and N

WHEREAS, Section 153,59 of the Ohio Revised Code provides that in
every state contract for the construction, alteration, or repair of any public
building or public work, the contractor shall agree that in the hiring of
employees for performance of work under said contract or any subcontract
e il not,; by redson of rdce, ¢reed ©oF color,; discrimpmmate against an

applicant for employment or employee hired for performance of work under
said contract; and

WHEREAS, Section 153,591 of the Ohio Revised Code frees contractors
in performance of public works contracts from any obligation to hire employees
exclusively through the hiring hell of any labor organization that cannot refer
without discrimination qualified employees both white and non-white (including
Negroes); and

WHEREAS, the above-mentioned laws, together with the forfeiture and
cancellation penalties prescribed in Section 153. 60 of the Ohio Revised Code,
.demonstrate a legislative purpose that public contracts shall be perforimed
only by contractors who comply with Ohio laws prohibiting discrimination and
guaranteeing equal opportunity in hiring and employment; and

WHEREAS, federal law providing grants-in-aid for construction within
the State of Ohio prohibits discrimination in hiring and employment under
contracts related to such grants and provides penalties for discrimination, .
which can include forfeitu:r.; and s

WHEREAS, the public health, safety and welfare require that performance
of state contracts for construction, alteration or repair of public buildings and
public works continue to completion without interruption or work stoppages
arising from misunderstandings or disputes relating to racial makeup of work
forces,

’\ION THEREFORE, I, JAMEF ,S ALLBEEDES. @overpes of Okig, hereby
administratively determine that effect’ve implementation of the maudate of the
Ohio General Assembly recuires that the State of Clio, in contracts for
constsuctomn, Mt s "“‘e‘num" oif 27 v sblic buildiuy or public work, shall
consider only bids from 3idders wno afurmatzvdy dernonstrate preparation
ior 288 readiness to conuply witk Sacticas I 3c R 153597, 4112, 02, and
related sections of the Ohio Revised Code; :

AND I DO HEREBY ORDER I tin receiving and analvzing bids, all
coriracting authorities undar my jurisdiction concerned with consbrLctin,

i ' i i Pl ek joo
repair, or alteration of any px_bhc building or public work shall deem not
responsive the bid of any bidder who does rot file with his bid pledges and

= i i i

P L

a2



commitments as follows (in the language set forth in Appendix A appended
hereto) relating to his performance of the contract scught by his bid:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

He and his subcontractors will act effectively to insure that
qualified applicants- arc sclected for employment, and that
employces are accorded equal treatment during employment,
witheut regard te race, ecolor, rTeligion, national origin or
ancestry. '

He and his subcontractors will post conspicuously such announce-
ments with respect to nondiscriminatory hiring as are rogud red
by Section 4112, 07 of the Ohio Revised Code and by federal law
and regulations.

= -
In requesting workers from a hiring source, he and his sub-
contractors will ask for qualified workers, white and non-white
(including Negroes).

He and his subcontractors will use as hiring sources only entities,
including labor unions, in which access to referral facilities,
whether as apprenticsgs sy jouwrnéymen, is open on eqgual teruns

to all qualified persons without discrimination based on race,
color, religion, national origin or antestry.

He and his subcontractors, in conformity with law, will exercise
the employer's right to be the sole judge of the qualifications of
persons employed. .

He and his subcontractors acknowledge Section 153,591 of the
Ohic Revised Code as governing any hiring hall contract used to
man any work under the contract sought by the bidder's bid and
where appropriate will avail themselves of its provisions.

He and his subcontractors, before hiring outside a hiring hall
comfr st mnides the cizcumstances* conitemplated by Section 153: 591
of the Ohio Revised Code, will first notify th= labor organization
involved that such hiring is deemed necessary unless, within
thirty days after such notice, the labor organization makes such
referval o welidnrals as dpithie Judoment of the employer elimi-
nates the need for hiring outside the contract.

He and his subcontractors will accept such compliance reviews

by the Oliio Civil Rights Commission as are requested by the
Governor, or by the Department Directo~ :aving responsibility
for administration in behalf of the State of Ohio of the contract
derived from the bidder's bid, and will fo: .rard to the Commission
all information requested; '

AND I DO PURTHER GRDER thot contsactineamthorities winder my
jurisdictior as aforeszid, upon finding vreach of any pledges or commitments
listed in this Executive Drder as prerequisite to a responsive bid, shall, after
giving thiity days' notice of .ne intention so to do, susjend in whole or in part,
as may de appropriate, any contract entered into as aforesaid, for not to exceed
thirty days during which the contractor may cure his Lreach, failing in which
‘the contracting authority shall declare the contract canzeled, unless the Governor
for good cause shown shall ordcr an z”ditional susper=ion for a stated period;



ANMD E DO FURTHER QGRIER that any contractoy bound by a public
works contract executed pursuant to my Executive Order of Junc 15, 1966,
or to said Order as amended December 30, 1966, upon exccution of an
adidlcidSitia Bis conlract 1n the form set forth in Appendix B, shall be .
relieved of his obligatioh to perform according to the pledges and commit-
ments sct forth in said Exccutive Order dated June 15, 1966, or in said
Executive Order as amended December 30, 19606, in consideration of his-
obligating himself and his subcontractors to accept and to perform the :
pledges and commitments contained in this Executive Order,

"AND I DO FURTHER ORDER that effective 12:00 p. m. June 4, 1967,
my Executive Order of June 15, 1966, as amended December 30, 1966, is
rescinded. _ : -

IN WITNESS WHEREOF, I have
hereunto subscribed my name
and caused the Great Seal of the
State of Ohio to be affixed, at
Columbus, this 5th day of June,
ink Hbe yeu il anmr Lepd, ene
thousand nine hundred and sixty-

ATTEST

Y i p
Qf/ Z// ﬁ%’ e A

Secretary of State



AN INCIBTIEC A

The bidder, with knowledge of the pl‘ovisions of the June 5,
1967, Executive Order of the Governor of Ohio relating to equal
employment opportunity, by exccutin.g this proposal makes the
pledges and commitments enumerated in said order as pre-

requisites to a responsive bid,

(L



APPENDLIY B

The undersigned Contractpr, for himself and his Subcontractors,
in consideration of the release of Contractor, by the State of Ohig,
from Contractor's obligation to perform certain pledges and commit-
ments required by the Executive Order of the Governor dated June 15,
1966, or by said Executive Order as amended.December 30, 1966,
relating to the contract identified below, hereby accepts and promises
to perform the pledges and commitments sect forth in the Executive

Order qf the Governor of Ohio issued June B a7,

Re Contract

Identified as: {Contractor's Name)

STATE @F  OFO

Date of Addendum: _ By:
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o docle voidon. agaiist 1;\15-»13(: i-ll‘.)“l'w\" any {n.
Cingchadt conivact with o labor ovganization
that i::. wnahic liu-rmnjnivlr _{,u..mul-\'(}. job re-’

foveals for public works contracts free of

raciol discviivinsdion and for-sich puarpose

to et sechions 135531 and 153501 of

LRI
(el ViRt (Gl uwid L dleelare. an emer-

Jreley,

B it cuoreled Ly e SSeneral- Asseahbly of the Stete of Olido:

SucrioN U Phet scections D005 and 1535010 of the Bevised
Code be ctinebod fo vead as Follaws: :

Sec, AO0300 0 A s dn seclions 192053510 and 155501 of thoe
Rovined Code:

(A “ublic works contracl” means any contract aveurded
by o cotdractine andhority for the connteactiion, encineering, aliov-
alion, vr o repaiv of any pablic buitdicg, pablic highway, or clher
nubtic waorl:,

(1) “Contrvacting authorily” means the siade, any township,
counly, muvicipal corporation, school board, or other governmental
enfity clupowered o award o pablic works condract.

() “Condvictor” means any person, partonereship, corpora-
tion, or esociation that has been awarded a0 pablic works contract.

See, 15500 Any provision of a hiving hall contract ov
agiecement which obiligntes a contractor to hive, if availuble, only
sieh employees as ave reforved o hing by a labor orginization shatl
be void ax against public policy and unenforceabile with respect to
enployniont under siny public works contract uniess at Lhe date
of execation ot such hivioe hall contractl or apreesaanl, ov within
Lhivty davs thereafter, such labor organization has in effect pro-
codures Tor referring qualizicd emplovees for hive withont regaid
to tice, eolor, o eien, nationad origin, or ancestry and unlogs such
Lihor oroaization includes in ity aporentice and journevmen mem-
bocship, o othe sdse has avatlable for job veferral without dis-
crimivation, aueliited emplorees, hoth waites and nonawhites (in-
chirding Negroo ).

Sterioy 20 This act is hereby decliaved to be an emersency
nedsure gecessiry for fhe medinte preservation of the prbiie
pecice, heatt™ aod safowv, The reason for this necessity is thal it s
the polive oF e staie to pnercimize equat emploveit opporfunit ox
i the performance o pabdic works contracts; offeets o olimpante
diserimivatio o wove Froved deguate, execution of major pablic
Works condrocts 1o Detnge delooed, and hiving Lall contvacts atlect -
I some buitine cealis conteary to the nolicy stated in propased
sevlion 157 2891 ol the Bovi=ed Code iive L'lll'i'cnl]_\: in negoticction
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