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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, et al.,

V.

Plaintiffs,

WAL-MART STORES, INC,,

Defendant.

CIVIL ACTION NO. 03-CIV-05309 (GEB)
DOCUMENT ELECTRONICALLY FILED

NOTICE OF JOINT MOTION
TO APPROVE SETTLEMENT AND DISMISS
CLAIMS OF FELIPE CONDADO, EUNICE
GOMEZ, JIRI PFAUSER, HANA
PFAUSEROVA, CARLOS TELLO, AND
VICTOR ZAVALA TORRES

PLEASE TAKE NOTICE that on April 4, 2011 at 9:00 a.m. or as soon thereafter as

counsel may be heard, Willkie Farr & Gallagher LLP, attorneys for defehdant Wal-Mart Stores,

Inc., and Garcia and Kricko, attorneys for plaintiffs, will move before this Court, at the Clarkson

S. Fisher Building and U.S. Courthouse in Trenton, New Jersey, for an Order approving

settlement and dismissal of claims of Felipe Condado, Eunice Gomez, Jiri Pfauser, Hana

Pfauserova, Carlos Tello, and Victor Zavala Torres.

IN SUPPORT of this motion, defendant and plaintiffs shall rely upon the supporting

Memorandum of Law filed herewith. A proposed form of Order is also submitted.
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Respectfully submitted,
By: By:_/s/ Thomas H. Golden
Thomas H. Golden
Gilberto Garcia
GARCIA AND KRICKO WILLKIE FARR & GALLAGHER LLP
68 Summit Avenue 787 Seventh Avenue
Hackensack, NJ 07601 New York, NY 10019

Attorneys for Plaintiffs Of Counsel:

David P. Murray (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W,

Washington, D.C. 20006-1238

Attorneys for Defendant

Dated: March 11, 2011



By:

James L. Linsey

Thomas N. Ciantra

COHEN, WEISS AND SIMON LLP
330 West 42nd Street

New York,/INY 10036

By:

7 N

Gilberto Garcia
GARCIA AND KRICKO
21 Main Street, Suite 350
Hackensack, NJ 07601

Attorneys for Plaintiffs

Dated: March __, 2011
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Respectfully submitted,

By:

Thomas H. Golden

WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue

New York, NY 10019

Of Counsel:

David P. Murray (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, NN-W.

Washington, D.C. 20006-1238

Attorneys for Defendant



Case 2:03-cv-05309-GEB-MCA Document 251-1 Filed 03/11/11 Page 1 of 5 PagelD: 10044

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, et al.,, CIVIL ACTION NO. 03-CIV-05309 (GEB)

Plaintiffs, DOCUMENT ELECTRONICALLY FILED
v.

WAL-MART STORES, INC,,
MEMORANDUM IN SUPPORT OF JOINT
Defendant. MOTION TO APPROVE SETTLEMENT AND
DISMISS CLAIMS OF FELIPE CONDADO,
EUNICE GOMEZ, JIRI PFAUSER, HANA
PFAUSEROVA, CARLOS TELLO, AND
VICTOR ZAVALA TORRES

Plaintiffs Felipe Condado, Eunice Gomez, Jiri Pfauser, Hana Pfauserova, Carlos Tello,
and Victor Zavala Torres (“the Settling Plaintiffs”) and Defendant Wal-Mart Stores, Inc.
(together, “the Parties™), through counsel of record, respectfully submit this Memorandum in
Support of Joint Motion to Approve Settlement and Dismiss Claims of Felipe Condado, Eunice

‘Gomez, Jiri Pfauser, Hana Pfauserova, Carlos Tello, and Victor Zavala Torres.

The Parties hereby jointly move for the Court to approve the settlement of any and all
claims asserted by or on behalf of the Settling Plaintiffs at any time in this proceeding, as
embodied in the Settlement Agreements attached as Exhibit A hereto. The Settlement
Agreements were reached through several months of settlement discussions under the Court’s
supervision. Each of the Settlement Agreements is a fair, reasonable, and adequate resolution of
a bona fide dispute of claims arising from the Settling Plaintiffs’ alleged work on third-party
floor maintenance crews in Wal-Mart stores.

Plaintiffs initially filed this case in November 2003 as a putative class action alleging

Racketeer Influenced and Corrupt Organizations Act (“RICO”), RICO conspiracy, civil rights,
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Fair Labor Standards Act (“FLSA”) and false imprisonment counts.' At all times Wal-Mart has
denied that it has any liability as to any plaintiff or putative opt-in participant. The Court has
supervised settlement discussions between the Parties at various times since this case was filed,
including in settlement conferences on August 11, 2010 and October 1, 2010. Pursuant to the
Court’s instructions at the August 11, 2010 settlement conference, on August 27, 2010, Wal-
Mart provided to plaintiffs’ counsel settlement offer letters for each of the ten remaining
plaintiffs. On September 27, 2010, plaintiffs’ counsel reported acceptances of the settlement
offers by Felipe Condado, Octavio Denicia, Eunice Gomez, Jiri Pfauser, Hana Pfauserova, and
Victor Zavala Torres.” Plaintiffs’ counsel subsequently advised that plaintiff Carlos Tello
accepted the settlement terms offered. Plaintiffs’ counsel reported that named plaintiffs Petr
Zednik and Teresa Jaros rejected the respective settlement offers addressed to them.

The Settlement Agreements embody the same payment amounts and other material terms
as the settlement offer letters provided under the Court’s supervision and accepted by the Settling
Plaintiffs. Each Settlement Agreement provides for payment of a one-time Settl_emeht Sum that
includes (1) a payment to plaintiff in the amount of the respective plaintiff’s alleged overtime
damages (as documented in the offer letters provided to each Settling Plaintiff), and (2) a
payment of $20,000 as reasonable attorneys’ fees and costs payable to plaintiffs’ legal counsel,
Garcia and Kricko. (The $20,000 payment to Garcia and Kricko provided in each Settlement
Agreement is non-exclusive; that is, a single payment of $20,000 is to be made to Garcia and

Kricko for reasonable attorneys’ fees and costs.) Wal-Mart will withhold taxes as appropriate

: The civil rights count was dismissed with prejudice on October 7, 2005, and the RICO
and RICO conspiracy counts were dismissed with prejudice on August 28, 2006. On June 25,
2010, the Court decertified the conditional collective action.

2 Plaintiffs’ counsel reported that they were unable to reach Hipolito Palacios. Mr. Denicia
has not executed a settlement agreement, but counsel indicated on March 8, 2011 that he is
continuing to try to reach Mr. Denicia. Wal-Mart intends to seek involuntary dismissal of the
claims of Mr. Palacios (and Mr. Denicia, if he is not reached), due to counsel’s inability to find
them despite diligent efforts.
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and will issue any paperwork to the IRS as required under federal law.

The Settlement Agreements were reached under the Court’s supervision and represent a
fair and reasonable resolution of the Settling Plaintiffs’ respective claims in this proceeding. See
Lignore v. Hosp. of the Univ. of Pa., Civ. No. 04-5735, 2007 U.S. Dist. LEXIS 32169, at *13-14
(E.D. Pa. Méy 2,2007) (citing Lynn’s Food Stores, Inc. v. United States, 679 F.2d 1350, 1354
(11th Cir. 1982)). With respect to the FLSA claims, there is a bona fide dispute as to the amount
of compensation due to the Settling Plaintiffs and whether Wal-Mart was the Settling Plaintiffs’
joint employer. See id. Accordingly, the release of the Settling Plaintiffs’ claims under the
FLSA is valid and enforceable.

| For the reasons stated herein, the Parties respectfully request that the Court approve the

Settlement Agreements and dismiss the claims of the Settling Plaintiffs with prejudice.
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Respectfully submitted,

By: By: /s/ Thomas H. Golden
' Thomas H. Golden

Gilberto Garcia

GARCIA AND KRICKO WILLKIE FARR & GALLAGHER LLP
68 Summit Avenue 787 Seventh Avenue
Hackensack, NJ 07601 New York, NY 10019

Of Counsel;

Attorneys for Plaintiffs

David P. Murray (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W.

Washington, D.C. 20006-1238

Attorneys for Defendant

Dated: March 11, 2011



By:

James L. Linsey

Thomas N. Ciantra

COHEN, WEISS AND SIMON LLP
330 West 42nd Street

New York, NY 10036

By

Gilberto Garcia
GARCIA AND KRICKO
21 Main Street, Suite 350
Hackensack, NJ 07601

Attorneys for Plaintiffs

Dated: March __, 2011
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Respectfully submitted,

By:

Thomas H. Golden

WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue

New York, NY 10019

Of Counsel:

David P. Murray (admitted pro hac vice)
WILLKTE FARR & GALLAGHER LLP
1875 K Street, N. W,

Washington, D.C. 20006-1238

Attorneys for Defendant

-4-
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EXHIBIT A
to Memorandum in Support
of Motion to Approve
Settlement and Dismiss
Claims
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CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Confidential Settlement Agreement and General Release (“AGREEMENT") is
entered into by and between Felipe Condado (“Plaintiff”) and WAL-MART STORES, INC.

(“WAL-MART") (collectively “Parties™).
RECITALS
This AGREEMENT is made with reference to the following facts:

A, WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit™); and

B. WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

C. WHEREAS, all wages allegedly due to Plaintiff are disputed; and

D. WHEREAS, the Parties wish to resolve their differences without resort to further
litigation; and

E. WHEREAS, WAL-MART is willing to provide Plaintiff with certain
considerations described below, which it is not ordinarily required to, provided
- that Plaintiff release WAL-MART from any claims Plaintiff have made or might
make arising out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set

forth in this AGREEMENT; and

\\ F. WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and is fair and
reasonable to Plaintiff,

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settlement of any and all disputes between them:

1. Recitals: The Parties acknowledge that the “WHEREAS” clauses preceding paragraph |
are true and correct, and are incorporated herein as material parts to this AGREEMENT,

2. Definitions: Throughout this AGREEMENT, the term “WAL-MART” shall be defined
to include the following:
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(A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,
related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc,;
and

(B) Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3. Settlement Sum: As consideration for signing this AGREEMENT and coinpliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law:

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorey’s fees and costs to Plaintiff’s legal counsel: Garcia and
Kricko (22 -3/257/4 (tax ID #) (hereinafier “Plaintiff’s Counsel”). A
1099 shall be issued to the extent appropriate; and

(B)  An aggregate amount of Three thousand seven hundred DOLLARS ($3,700.00),
shall be made payable as damages based on claims of overtime pay allegedly due
to Plaintiff and liquidated damages pursuant to the Fair Labor Standards Act.
This amount is subject to federal and state tax withholding requirements, which
will be deducted from this amount and paid to the government. A 1099 shall be
issued to the extent appropriate. .

WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
both (1) an original of this AGREEMENT appropriately signed and dated by Plaintiff,
and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff’s Counsel.

This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has
received from Plaintiff all of the items described in this paragraph).

4, Consideration: Plaintiff understands and agrees that he would not receive the monies
and/or benefits specified in paragraph 3, above, but for his exccution of this
AGREEMENT a.d the fulfillment of the promises contained herein,

5. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporaneously with this AGREEMENT, Plaintiff, for himself, and for each of his
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges,
complaints, causes of action, obligations, or liability that were asserted in the Lawsuit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected with, arising out of, or related in whole or in part to
any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or equity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.
§ 1962(d) (RICO conspiracy); (3) false imprisonment; and (4) 29 U.S.C. §§ 206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’'s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit.

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding. the tax consequences or liability arising from said
payment, including whether WAL-MART was Plaintiff's employer during the relevant
time period. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is his séle responsibility, and
that he will pay any such taxes that may be due or become due. WAL-MART has no
monetary liability or obligation regarding payment whatsoever (other than delivering a
valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff),
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to him of
the above-recited sums, Plaintiff further agrees to hold WAL-MART harmless from and
against any tax or tax withholdings claims, amounts, interest, penalties, fines or
assessments brought or sought by any taxing authority or governmental agency with
regard to the abcve recited sums. In the event WAL-MART receives written notice that
any claim or assessments for ‘taxes, withholding obligations, penalties and/or interest
arising out of this settlement are being or will be made against WAL-MART, WAL-
MART shall promptly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel, :

7. Court Approval: Plaintiff agrees and authorizes Plaintiff's Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit, The motion shall be made in substantially the same form as that in Exhibit
A of this AGREEMENT.

8. No Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT,

9. Governing Law and_Jurisdiction: This AGREEMENT shall be governed and

conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT,
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10.  No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at
anytime for any purpose as an admission by WAL-MART of any- liability or unlawful

conduct of any kind.

11.  Headings: The headings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of

such provision.

12.  Modification of Agreement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties. Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever. No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom
such waiver is charged. The Parties acknowledge that only the General Counsel of
WAL-MART has the authority to modify this AGREEMENT on-behalf of WAL-MART.

13.  Interpretation: The language of all parts of this AGREEMENT shall in all cases be
construed as a whole, according to its fair meaning, and not strictly for or against any of
the Parties. This AGREEMENT has been negotiated by and between attorneys for the
Parties and shall not be construed against the “drafter” of the AGREEMENT.

14.  Severability: The parties explicitly acknowledge and agree that the provisions of this
AGREEMENT are both reasonable and enforceable. However, if any portion or
provision of this AGREEMENT (including, without implication of limitation, any portion
or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or
unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, invalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff’s Lawsuit or the general release of claims described in paragraph §
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall return any amounts paid by
WAL-MART.

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of cach party and to their respective
heirs, administrators, representatives, executors, successors, and assigns.

16.  Entire Agreement: This AGREEMENT sets forth the entire AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff,
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that he has
not relied on any representations, promises, or agreements of any kind made to him in
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connection with his decision to accept this AGREEMENT, except for those set forth in
this AGREEMEXT. .

PLAINTIFF IS HEREBY ADVISED THAT HE HAS A REASONABLE PERIOD
OF TIME TO REVIEW AND CONSIDER THIS AGREEMENT.

PLAINTIFF AFFIRMS THAT HE IS AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO

EXECUTION OF THIS AGREEMENT.

HAVING ELECTED TO EXECUTE THIS AGREEMENT, TO FULFILL THE
PROMISES AND TO RECEIVE THE SUMS AND BENEFITS IN PARAGRAPH 3
ABOVE, PLAINTIFF FREELY AND KNOWINGLY, AND AFTER DUE
CONSIDERATION, ENTERS INTO THIS AGREEMENT INTENDING TO
WAIVE, SETTLE, AND RELEASE ALL CLAIMS HE HAS OR MIGHT. HAVE
AGAINST WAL-MART.

ACCEPTED AND AGREED:

By: M. g2 ~Z2a(/
Date
- STATE OF _ W&ty )
- COUNTY OF _Me xirp )
BEFORE ME, the undérsigncd authority on this 2. day of Engpe 2014
personally appeared feufe Gwompe _ , known to me to be the person whose name is

subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this 12 dayof Buers 201,
to certify which witness my hand and seal of office.

My Commission Expires:

IMNVE T MDA

T p Worales Sdnches
7% AR10 PUBLICO No. #
sTLTYCN. PUBBLA
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ON BEHALF OF WAL-MART:

-Dﬂ/l/l\l/( P /VIW/%M/

David P. Murray
WILLKIE FARR & GALLAGHER LLP
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, EUNICE GOMEZ, CIVIL ACTION NO. 03-CIV-5309 (GEB)
ANTONIO FLORES, OCTAVIO DENISIO, _
HIPOLITO PALACIOS, CARLOS DOCUMENT ELECTRONICALLY FILED

ALBERTO TELLO, MAXIMILIANO
MENDEZ, ARTURO ZAVALA, FELIPE
CONDADO, LUIS GUTIERREZ, DANIEL

ANTONIO CRUZ, PETR ZEDNEK, MEMORANDUM IN SUPPORT OF JOINT
TERESA JAROS, JIRI PFAUSER, HANA MOTION TO APPROVE SETTLEMENT AND
PFAUSEROVA, PAVEL KUNC and DISMISS CLAIMS OF SETTLING
MARTIN MACAK, on behalf of themselves PLAINTIFFS

and all others similarly situated,

Plaintifts,
v.

WAL-MART STORES, INC,,

Defendant.

Plaintiffs Felipe Condado, Octavio Denisio, Eunice Gomez, Victor Zavala Torres, Jiri
Pfauser, and Hana Pfausérova (“Settling Plaintiffs”) and Defe:ndant Wal-Mart Stores, Inc.
(together, “the Parties™), through counsel of record, respectfully submit this Memorandum in
Support of Joint Motion to Approve Settlement and Dismiss Claims of Settling Plaintiffs.

The Parties hereby jointly move for the Court to approve the settlement of any and all
claims asserted by or on behalf of the Settling Plaintiffs at any time in this proceeding, as
embodied in the Settlement Agreements attached as Exhibit A hereto. The Settlement
Agreements were reached through several months of settlement discussions under the Court’s
supervision. Each of the Settlement Agreements is a fair, reasonable, and adequate resolution of
a bona fide dispute of claims arising from Plaintiffs’ alleged work on third-party floor
maintenance crews in Wal-Mart stores.

Plaintiffs initially filed this case in November 2003 as a putative class action alleging

Racketeer Influenced and Corrupt Organizations Act (“RICO™), RICO conspiracy, civil rights,



«Case 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 9 of 74 PagelD: 10057

Fair Labor Standards Act (“FLSA”) and false imprisonment counts.! At all times Wal-Mart has
denied that it has any liability as to any plaintiff or putative opt-in participant. The Court has
supervised settlement discussions between the Parties at various times since this case was filed,
including in settlement conferences on August 11, 2010 and October 1, 2010. Pursuant to the
Court’s instructions at the August 11, 2010 settlement conference, on August 27, 2010 Wal-Mart
provided to plaintiffs’ counsel settlement offer letters for each of the ten remaining plaintiffs,
See Exhibit B (August 27, 2010 letter from Murray to Hon. Madeline Cox Arleo attachin g
settlement correspondence). On September 27, 2010 plaintiffs’ counsel reported acceptances of
the settlement offers by Felipe Condado, Octavio Denisio, Eunice Gomez, Jiri Pfauser, Hana
Pfauserova, and Victor Zavala Torres. See Exhibit C (September 27, 2010 Letter from Linsey to
Hon. Madeline Cox Arleo).2 Plaintiffs’ counsel reported that named plaintiffs Petr Zednik and
Teresa Jaros rejected the respective settlement offers addressed to them. See id.

The Settlement Agreements embody the same payment amounts and other material terms
as the settlement offer letters accepted by the Settling Plaintiffs. Each Settlement Agreement
provides for payment of a one-time Settlement Sum that includes (1) a payment of $20,000 as
reasonable attorneys” fees and costs payable to plaintiffs’ legal counsel, Garcia and Kricko, and
(2) a payment to plaintiff in the amount of the respective plaintiff's alleged overtime damages,
see Exhibit B (documenting calculation of alleged damages for each Settling Plaintiff). (The
$20,000 payment to Garcia and Kricko provided in each Settlement Agreement is non-exclusive;
that is, a single payment of $20,000 is to be made to Garcia and Kricko for reasonable attorneys’
fees and costs.) Wal-Mart will withhold taxes as appropriate and will issue any paperwork to the

IRS as required under federal law.

I The civil rights count was dismissed with prejudice on October 7, 2005, and the RICO
and RICO conspiracy counts were dismissed with prejudice on August 28, 2006. On June 25,
2010, the Court decertified the conditional collective action.

2 Plaintiffs’ counsel reported that they were unable to reach or locate Carlos Tello or
Hipolito Palacios. See id
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The Settlement Agreements were reached under the Court’s supervision and represent a
fair and reasonable resolution of the Settling Plaintiffs’ respective claims in this proceeding. See
Lignore v. Hosp. of the Univ. of Pa., Civ. No. 04-5735, 2007 U.S. Dist. LEXIS 32169, at *13-
*14 (E.D. Pa. May 2, 2007) (citing Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350,
1354 (11" Cir. 1982)). With respect to the FLSA claims, there is a bona fide dispute as to the
amount compensation due to the Settling Plaintiffs and whether Wal-Mart was the Settling
Plaintiffs’ joint employer. See id. Accordingly, the release of the Settling Plaintiffs’ claims
under the FLSA is valid and enforceable.

For the reasons stated herein, the Parties respectfully request that the Court approve the

Settlement Agreements and dismiss the claims of the Settling Plaintiffs.
Respectfully submitted,

Attorneys for Plaintiffs

By:
James L. Linsey
Thomas N. Ciantra
COHEN, WEISS AND SIMON LLP
330 West 42nd Street
New York, New York 10036
By:

Gilberto Garcia, Esq.
GARCIA AND KRICKO

68 Summit Avenue
Hackensack, New Jersey 07601

WILLKIE FARR & GALLAGHER LLP
Attorneys for Defendant Wal-Mart Stores, Inc.

By:

Thomas H. Golden
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WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue
New York, NY 10019

Of Counsel:

David P. Murray, Esq. (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W,

Washington, D.C. 20006-1238

Dated: [MONTH/DAY], 2010

-4-
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. CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE
Tt SR S S L AL AMENT AND GENERAL RELEASE

- This Confidentizl Settlement Agreement and General Release (“AGREEMENT™) is
entered into by and between Eunice Gomez (“Plaintiff”) and WAL-MART STORES, INC.
(“WAL-MART") (collectively “Parties”),

RECITALS
This AGREEMENT is made with reference to the following facts:

A. WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit"); and

B. WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

C. WHEREAS, all wages allegedly due to Plaintiff are disputed; and

D, WHEREAS, the Parties wish to resolve their differences without resort to further
litigation; and

considerations described below, which it is not ordinarily required to, provided
that Plaintiff releass WAL-MART from any claims Plaintiff have made or might
make arising out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set
forth in this AGREEMENT; and

g % E. WHEREAS, WAL-MART is willing to provide Plaintiff with certain

F, WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and is fair and
reasonable to Plaintiff,

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settlement of any and all disputes between them:

L Recitals: The Parties acknowledge that the “WHEREAS?” clauses preceding paragraph 1
are true and correct, and are incorporated herein as material parts to this AGREEMENT,

2. Definitions: Throughout this AGREEMENT, the term “WAL-MART” shall be defined
to include the following;
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(A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,

related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc.;
and

(B) Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3. Settlement Sum: As consideration for signing this AGREEMENT and compliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law: :

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorney’s fees and costs to Plaintiff’s legal counsel: Garcia and
Kricko (AR 23/26°7/4 (tax ID #) (hereinafter “PlaintifP's Counsel”), A
1099 shall be issued to the extent appropriate; and

(B)  An aggregate amount of Nineteen thousand seven hundred fourteen dollars and
twenty eight cents ($19,714.28), shall be made payable as damages based on
claims of overtime pay allegedly due to Plaintiff and liquidated damages pursuant

da Gracielq to the Fair Labor Standards Act, - This amount is subject to federal and state tax
dnches withholding requirements, which will be deducted from this amount and paid to
LICO No. 9 the government. A 1099 shall be issued to the extent appropriate,

VEBLA

WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
ﬁ both (1) an original of this AGREEMENT appropriately signed and dated by Plaintiff,
and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff’s Counsel.

This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has
received from Plaintiff all of the items described in this paragraph).

4. Consideration: Plaintiff understands and agrees that she would not receive the monies
and/or benefits specified in paragraph 3, above, but for her execution of this
AGREEMENT and the fulfillment of the promises contained herein.

5. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporaneously with this AGREEMENT, Plaintiff, for herself, and for each of her
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges,
complaints, causes of action, obligations, or liability that were asserted in the Lawsuit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected with, arising out of, or related in whole or in part to

i any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or equity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.
§ 1962(d) (RICO conspiracy); (3) false imprisonment; and (4) 29 U.S.C. §§ 206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit.

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding the tax consequences or liability arising from said
payment, including whether WAL-MART was Plaintiff’s employer during the relevant
time petiod. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is her sole responsibility, and
that she will pay any such taxes that may be due or become due. WAL-MART has no
monetary liability or obligation regarding payment whatsoever (other than delivering a
valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff).
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to her of

dnches the above-recited sums. Plaintiff further agrees to hold WAL-MART harmless from and
ILICO Ne. against any tax or tax withholdings claims, amounts, interest, penalties, fines or
"WEBL assessments brought or sought by any taxing authority or governmental agency with
= regard to the above recited sums. In the event WAL-MART receives written notice that

any claim or assessments for taxes, withholding obligations, penalties and/or interest
arising out of this settlement are being or will be made against WAL-MART, WAL-
MART shall promptly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel.

7. Court Approval: Plaintiff agrees and authorizes Plaintiff’s Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit. The motion shall be made in substantially the same form as that in Exhibit
A of this AGREEMENT.

8, No_Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT.

9. Governing_Law and Jurisdiction: This AGREEMENT shall be govemed and
conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT.
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. 10.  No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at
anytime for any purpose as an admission by WAL-MART of any liability or unlawful
conduct of any kind,

11, Headings: The headings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of
such provision.

12.  Modification of A eement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties. Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever. No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom
such waiver is charged. The Parties acknowledge that only the General Counsel of
WAL-MART has the authority to modify this AGREEMENT on behalf of WAL-MART.

Interpretation: The language of all parts of this AGREEMENT shall in all cases be
construed as a whole, according to its fair meaning, and not strictly for or against any of
the Parties. This AGREEMENT has been negotiated by and between attorneys for the
Parties and shall not be construed against the “drafier” of the AGREEMENT.

Severability: The parties explicitly acknowledge and agree that the provisions of this
AGREEMENT are’ both reasonable and enforceable. However, if any portion or
provision of this AGREEMENT (including, without implication of limitation, any portion
or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or
unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, invalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff’s Lawsuit or the general release of claims described in paragraph 5
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall return any amounts paid by
WAL-MART.

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of each party and to their respective
heirs, administrators, representatives, executors, successors, and assigns.

16.  Entire Agreement: This AGREEMENT sets forth the entirc AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff,
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that she h§s
not relied on any representations, promises, or agreements of any kind made to her in
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ia.Grasiell
dnoches
LICO Ne. #
TURBFA

connection with her decision to accept this AGREEMENT, except for those set forth in
this AGREEMENT.

PLAINTIFF IS HEREBY ADVISED THAT SHE HAS A REASONABLE PERIOD
OF TIME TO PEVIEW AND CONSIDER THIS AGREEMENT.

PLAINTIFF -AFFIRMS THAT SHE IS AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO
EXECUTION OF THIS AGREEMENT.

WAIVE, SETTLE, AND RELEASE ALL CLAIMS SHE HAS OR MIGHT HAVE
AGAINST WAL-MART,

ACCEPTED AND AGREED:

By: _ﬁ ' Eden-lz-zott .
EUNI OMEZ . ' Date

STATEOF _ PucoLm )

COUNTY OF W éxiep )

BEFORE ME, the undersigned authority on this |9 day of Bueps 201y,
personally appeared 5 known to me to be the person whose name is
subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME onthis (2 dayof Ewegs 201/,
to certify which witness my hand and seal of office,

NOTARY/[EEBJic - STATE OF v
/ :
/Jc- ALFowﬁp @WLL&, %-&mm}@ 2;,,.v.,k%

(Printed Name of Notary) '/f

My Commission Expires:

Toogxivon

5 “o. Maria iy, Graslely
Morales Sdnches

VR'ARIO PUBLICO Ne. g

4YLIX00, pURRy, .
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ON BEHALF OF WAL-MART:

(DM/\,’ 4\0[ P M-{/I/I/Lﬂﬂ/—\

David P. Murray
WILLKIE FARR & GALLAGHER LLP
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, EUNICE GOMEZ, CIVIL ACTION NO. 03-CIV-5309 (GEB)
ANTONIO FLORES, OCTAVIO DENISIO, _
HIPOLITO PALACIOS, CARLOS DOCUMENT ELECTRONICALLY FILED

ALBERTO TELLO, MAXIMILIANO
MENDEZ, ARTURO ZAVALA, FELIPE
CONDADO, LUIS GUTIERREZ, DANIEL

ANTONIO CRUZ, PETR ZEDNEK, MEMORANDUM IN SUPPORT OF JOINT
TERESA JAROS, JIRI PFAUSER, HANA MOTION TO APPROVE SETTLEMENT AND
PFAUSEROVA, PAVEL KUNC and DISMISS CLAIMS OF SETTLING
MARTIN MACAK, on behalf of themselves PLAINTIFFS

and all others similarly situated,

Plaintifts,
v.

WAL-MART STORES, INC,,

Defendant.

Plaintiffs Felipe Condado, Octavio Denisio, Eunice Gomez, Victor Zavala Torres, Jiri
Pfauser, and Hana Pfausérova (“Settling Plaintiffs”) and Defe:ndant Wal-Mart Stores, Inc.
(together, “the Parties™), through counsel of record, respectfully submit this Memorandum in
Support of Joint Motion to Approve Settlement and Dismiss Claims of Settling Plaintiffs.

The Parties hereby jointly move for the Court to approve the settlement of any and all
claims asserted by or on behalf of the Settling Plaintiffs at any time in this proceeding, as
embodied in the Settlement Agreements attached as Exhibit A hereto. The Settlement
Agreements were reached through several months of settlement discussions under the Court’s
supervision. Each of the Settlement Agreements is a fair, reasonable, and adequate resolution of
a bona fide dispute of claims arising from Plaintiffs’ alleged work on third-party floor
maintenance crews in Wal-Mart stores.

Plaintiffs initially filed this case in November 2003 as a putative class action alleging

Racketeer Influenced and Corrupt Organizations Act (“RICO™), RICO conspiracy, civil rights,
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Fair Labor Standards Act (“FLSA”) and false imprisonment counts.! At all times Wal-Mart has
denied that it has any liability as to any plaintiff or putative opt-in participant. The Court has
supervised settlement discussions between the Parties at various times since this case was filed,
including in settlement conferences on August 11, 2010 and October 1, 2010. Pursuant to the
Court’s instructions at the August 11, 2010 settlement conference, on August 27, 2010 Wal-Mart
provided to plaintiffs’ counsel settlement offer letters for each of the ten remaining plaintiffs,
See Exhibit B (August 27, 2010 letter from Murray to Hon. Madeline Cox Arleo attachin g
settlement correspondence). On September 27, 2010 plaintiffs’ counsel reported acceptances of
the settlement offers by Felipe Condado, Octavio Denisio, Eunice Gomez, Jiri Pfauser, Hana
Pfauserova, and Victor Zavala Torres. See Exhibit C (September 27, 2010 Letter from Linsey to
Hon. Madeline Cox Arleo).2 Plaintiffs’ counsel reported that named plaintiffs Petr Zednik and
Teresa Jaros rejected the respective settlement offers addressed to them. See id.

The Settlement Agreements embody the same payment amounts and other material terms
as the settlement offer letters accepted by the Settling Plaintiffs. Each Settlement Agreement
provides for payment of a one-time Settlement Sum that includes (1) a payment of $20,000 as
reasonable attorneys” fees and costs payable to plaintiffs’ legal counsel, Garcia and Kricko, and
(2) a payment to plaintiff in the amount of the respective plaintiff's alleged overtime damages,
see Exhibit B (documenting calculation of alleged damages for each Settling Plaintiff). (The
$20,000 payment to Garcia and Kricko provided in each Settlement Agreement is non-exclusive;
that is, a single payment of $20,000 is to be made to Garcia and Kricko for reasonable attorneys’
fees and costs.) Wal-Mart will withhold taxes as appropriate and will issue any paperwork to the

IRS as required under federal law.

I The civil rights count was dismissed with prejudice on October 7, 2005, and the RICO
and RICO conspiracy counts were dismissed with prejudice on August 28, 2006. On June 25,
2010, the Court decertified the conditional collective action.

2 Plaintiffs’ counsel reported that they were unable to reach or locate Carlos Tello or
Hipolito Palacios. See id
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The Settlement Agreements were reached under the Court’s supervision and represent a
fair and reasonable resolution of the Settling Plaintiffs’ respective claims in this proceeding. See
Lignore v. Hosp. of the Univ. of Pa., Civ. No. 04-5735, 2007 U.S. Dist. LEXIS 32169, at *13-
*14 (E.D. Pa. May 2, 2007) (citing Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350,
1354 (11" Cir. 1982)). With respect to the FLSA claims, there is a bona fide dispute as to the
amount compensation due to the Settling Plaintiffs and whether Wal-Mart was the Settling
Plaintiffs’ joint employer. See id. Accordingly, the release of the Settling Plaintiffs’ claims
under the FLSA is valid and enforceable.

For the reasons stated herein, the Parties respectfully request that the Court approve the

Settlement Agreements and dismiss the claims of the Settling Plaintiffs.
Respectfully submitted,

Attorneys for Plaintiffs

By:
James L. Linsey
Thomas N. Ciantra
COHEN, WEISS AND SIMON LLP
330 West 42nd Street
New York, New York 10036
By:

Gilberto Garcia, Esq.
GARCIA AND KRICKO

68 Summit Avenue
Hackensack, New Jersey 07601

WILLKIE FARR & GALLAGHER LLP
Attorneys for Defendant Wal-Mart Stores, Inc.

By:

Thomas H. Golden
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WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue
New York, NY 10019

Of Counsel:

David P. Murray, Esq. (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W,

Washington, D.C. 20006-1238

Dated: [MONTH/DAY], 2010

-4-
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ONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

« /This Confidential Settlement Agreement and General Release (“AGREEMENT”) is
ted into by and between Jiri Pfauser (“Plaintiff”) and WAL-MART STORES, INC. (“WAL-

’VOTA?P“‘ER
w T") (collectively “Parties™).

RECITALS

This AGREEMENT is made with reference to the following facts:

A

WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit”); and

WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

WHEREAS, all wages allegedly due to Plaintiff are disputed; and

WHEREAS, the Parties wish to resolve their differences without resort to further
litigation; and

WHEREAS, WAL-MART is willing to provide Plaintiff with certain
considerations described below, which it is not ordinarily required to, provided
that Plaintiff release WAL-MART from any claims Plaintiff have made or might
make arising out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set
forth in this AGREEMENT; and

WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C, §§ 201 et seq., and is fair and
reasonable to Plaintiff,

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settlement of any and all disputes between them:

1. Recitals: The Parties acknowledge that the “WHEREAS?” clauses preceding paragraph 1
are true and correct, and are incorporated herein as material parts to this AGREEMENT.

2. Definitions: Throughout this AGREEMENT, the term “WAL-MART™ shall be defined
to include the following:



cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 25 of 74 PagelD: 10073

(A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,
related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc.;

and

(B)  Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3. Settlement Sum: As consideration for signing this AGREEMENT and compliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law:

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorney’s fees and costs to Plaintiff’s legal counsel: Garcia and
Kricko (22-3125716) (hereinafier “Plaintiff’s Counsel”). A 1099 shall be issued
to the extent appropriate; and

(B)  An aggregate amount of Four thousand four hundred seventy five dollars and
twenty four cents (34,475.24), shall be made payable as damages based on claims
of overtime pay allegedly due to Plaintiff and liquidated damages pursuant to the
Fair Labor Standards Act. This amount is subject to federal and state tax
withholding requirements, which will be deducted from this amount and paid to
the government. A 1099 shall be issued to the extent appropriate,

WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
both (1) an criginal of this AGREEMENT appropriately signed and dated by Plaintiff,
and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff’s Counsel.

This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has
received from Plaintiff all of the items described in this paragraph),

4, Consideration: Plaintiff understands and agrees that he would not receive the monies
and/or benefits specified in paragraph 3, above, but for his execution of this
AGREEMENT and the fulfillment of the promises contained herein.

S. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporancously with this AGREEMENT, Plaintiff, for himself, and for each of his
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges,
complaints, causes of action, obligations, or liability that were asserted in the Lawsuit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected with, arising out of, or related in whole or in part to
any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or equity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.
§ 1962(d) (RICO conspiracy); (3) false imprisonment; and (4) 29 U.S.C. §§ 206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit,

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding the tax consequences or liability arising from said
payment, including whether WAL-MART was Plaintiff’s employer during the relevant
time period. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is his sole responsibility, and
that he will pay any such taxes that may be due or become due. WAL-MART has no
monetary liability or obligation regarding payment whatsoever (other than delivering a
valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff).
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to him of
the above-recited sums. Plaintiff further agrees to hold WAL-MART harmless from and
against any tax or tax withholdings claims, amounts, interest, penalties, fines or
assessments brought or sought by any taxing authority or governmental agency with
regard to the above recited sums. In the event WAL-MART receives written notice that
any claim or assessments for taxes, withholding obligations, penalties and/or interest
arising out of this settlement are being or will be made against WAL-MART, WAL-
MART shall promptly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel.

7. Court Approval: Plaintiff agrees and authorizes Plaintiff’s Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit. The motion shall be made in substantially the same form as that in Exhibit

A of this AGREEMENT.

8. No Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT,

9. Governing Law_and Jurisdiction: This AGREEMENT shall be governed and

conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT.
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No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at
anytime for any purpose as an admission by WAL-MART of any liability or unlawful

conduct of any kind.

11.  Headings: The headings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of

such provision.

12. Modification of Agreement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties. Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever. No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom
such waiver is charged. The Parties acknowledge that only the General Counsel of
WAL-MART has the authority to modify this AGREEMENT on behalf of WAL-MART.

13.  Interpretation: The language of all parts of this AGREEMENT shall in all cases be
construed as a whole, according to its fair meaning, and not strictly for or against any of
the Parties, This AGREEMENT has been negotiated by and between attorneys for the
Parties and shall not be construed against the “drafter” of the AGREEMENT.

14.  Severability: The parties explicitly acknowledge and agree that the provisions of this
AGREEMENT are both reasonable and enforceable. However, if any portion or
provision of this AGREEMENT (including, without implication of limitation, any portion
or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or
unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, invalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff’s Lawsuit or the general release of claims described in paragraph 5
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall return any amounts paid by

WAL-MART,

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of each party and to their respective
heirs, administrators, representatives, executors, successors, and assigns,

16.  Entire Agreement: This AGREEMENT sets forth the entire AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff.
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that he has
not relied on any representations, promises, or agreements of any kind made to him in
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7 connection with his decision to accept this AGREEMENT, except for those set forth in
this AGREEMENT.

PLAINTIFF IS HEREBY ADVISED THAT HE HAS A REASONABLE PERIOD
OF TIME TO REVIEW AND CONSIDER THIS AGREEMENT.,

PLAINTIFF AFFIRMS THAT HE IS AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO
EXECUTION OF THIS AGREEMENT.

HAVING ELECTED TO EXECUTE THIS AGREEMENT, TO FULFILL THE
PROMISES AND TO RECEIVE THE SUMS AND BENEFITS IN PARAGRAPH 3
ABOVE, PLAINTIFF FREELY AND KNOWINGLY, AND AFTER DUE
CONSIDERATION, ENTERS INTO THIS AGREEMENT INTENDING TO
WAIVE, SETTLE, AND RELEASE ALL CLAIMS HE HAS OR MIGHT HAVE
AGAINST WAL-MART.

ACCEPTED AND AGREED:

By: 24 11.1. 9017

JIRI PFAUSER ¢ Date

STATE OF )
COUNTY OF )

BEFORE ME, the undersigned authority on this day of 201,
personally appeared , known to me to be the person whose name is
subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this day of 201,
to certify which witness my hand and seal of office.

NOTARY PUBLIC - STATE OF

(Printed Name of Notary)
My Commission Expires:
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B&né &islo ovéfovaci knihy OC/ ~ ¢ —~ /2011
Ovétuji, Ze pan
Ji¥i Pfauser, nar. 23.02.1976, bytem Kamenny Ujezd, D&lnicka 435, PSC 373 81, -——emememeenn-

jehoZ osobni totoZnost byla prokédzéna platnym obCanskym prikazem, uznal pfede mmou podpis
na této listing za vlastni.

V Ceskych Bud&jovicich 01.02.2011

(/w i ﬁ

Mgr. Robert Prochdzka
notd¥
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ON BEHALF OF WAL-MART:

Sl DA

D A a7
David P. Murray

WILLKIE FARR & GALLAGHER LLP
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% % ERNA DOHODA O VYROVNANI A VSEOBECNE VZDANI SE NAROKU
<

L

&/ Tato divéma dohoda o vyrovndni a vieobecné vzddni se naroku (,DOHODA®) je
ena mezi Jitim Pfauserem (,,Zalobce*) a spoletnosti WAL-MART STORES, INC. (, WAL-

[ART*} (dohromady ,,strany*).

PREAMBULE

DOHODA je uzaviena s odkazem na ndsledujici fakta:

A.

ZATIMCO zalobce podal soudni Zalobu proti spolenosti WAL-MART u
Okresntho soudu Spojenych stati pro federdlni okres New Jersey, ktera je
oznacCena jako Zavala a kol versus spolecnost Wal-Mart Stores, Inc., &islo p¥ipadu
03-5309 (,,soudni ¥izeni“); a

ZATIMCO spoletnost WAL-MART popira platnost nérokd Zalobce, popira, Ze
byla zamé&stnavatelem Zalobce, popira jakékoliv povinnosti zaplatit mzdy Zalobci
nebo jakéhokoliv jiné nédhrady a popird, Ze podléh4 jakékoliv odpov&dnosti; a

ZATIMCO viechny mzdy #dajng dluzné Zalobci Jsou sporné; a
ZATIMCO si strany preji vyFesit své rozpory bez vedeni dal$fho sporu; a

ZATIMCO spoletnost WAL-MART Je ochotna poskytnout Zalobei urditou
nahradu popsanou niZe, co neni b&#né poZadovano, za predpokladu, %e Zalobce
zbavi spole¢nost WAL-MART jakychkoliv nérokd, které byly vzneseny Zalobcem
nebo mohou vzniknout ze soudnfho fizeni podle vyvazani uvedeného v odstavci
5, a souhlasl, Ze dodrZi jiné sliby a podminky uvedené v této DOHODE; a

ZATIMCO DOHODA e spor bona fide pfi podpofe smyslu zakona o
spravedlivych pracovnich podminkéch, 29 U.S.C. §§ 201 et seq., a je &estnd a
pfimé&fena k Zalobci,

NYNI TUDIZ pii zvazeni vzajemnych tmluv a slibi zde obsaZenych a jiného dobrého a
cenncho zvaZeni, pfijet a dostatetnosti, které jsou zde potvrzené stranami, strany souhlasi, e
Jsou prévn& vazény nésledujicimi podminkami, které vytvafeji uplné vyrovnani jakychkoliv
spord mezi nimi;

1. Preambule: Strany stvrzuji, e véty ,,ZATIMCO* predchazejici odstavei 1 jsou pravdivé
a spravné a jsou za¢lenény do tohoto dokumentu jako zavazné &sti této DOHODY.

2. Definice: V ramci této DOHODY termin ,,WAL-MART” je definovin tak, aby zahrnul
nasledujici:
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%

(A) Wal-Mart Stores, Inc., stejng jako dcefinou spolednost, matefskou spole¢nost,
pfidruZenou jednotku, afiliaci, provozni jednotku, franchisu nebo divizi
spole¢nosti Wal-Mart Stores, Inc.; a

(B)  Jakehokoliv piedstavitele, feditele, &lena spravni rady, zastupce, zaméstnance
nebo pojistitele jednotky zahruté do pododstavee (a).

3. Cistka vyrovnéni: Pl zvaZeni za tdelem podpisu této DOHODY a dodrZeni slibi zde
uginénych, spoletnost WAL-MART souhlasi, e zaplati néasledujici Sastku poniZenou o

odpodet poZadovany zékonem:

(A)  Jednorizova platba ve vy3i dvacetitisic dolard (20 000,00 USD) musi byt splatna
Jako pfiméfené poplatky a ndklady na pravniho zéstupce, a to prévnimu zastupci
Zalobce: Garcia a Kricko (22-3125716) (déle jen ,,pravni zastupce Zalobce*).
Formulaf 1099 m4 byt vydan v pHsluiném rozsahu; a

(B)  Souhrnna &astka ve vysi &ty tisic Styf set sedmdesati péti dolar a dvaceti &tyf
centd (4 475,24 USD) mé byt splatng jako od3kodnéni zaloZené na narocich
tykajicich se mzdy za ddajnou praci piestas dluZnou Zalobci a stanovenym
od3kodnénim podle zdkona o spravedlivych pracovnich podminkach, Tato &astka
podi¢ha federdinim a stétnim pozadaviim na srdzku dané ze mzdy, kterd bude od
této Cdstky odectena a zaplacena viddé, Formuld 1099 ma byt vydin v
pfislu$ném rozsahu.

Spole¢nost WAL-MART mé poskytnout thradu stanovenou v tomto odstavci 3 po
obdrZeni (1) originlu této DOHODY s pfisluinym podpisem a datem ze strany Zalobce a
(2) ustanoveni o skonceni t{zeni s Ujmou vyhotovend pravnim zastupcem Zalobce.

Tato DOHODA tudiZ nema vstoupit v platnost a Zidné vyhody uvedené v tomto odstavei
nejsou dluZné ncbo splatné, az do doby po datu vstoupeni v platnost této DOHODY
wdatum vstoupeni v platnost“ uvedené jako prvnf den poté, co spolednost WAL-MART
obdrZ od Zalobce viechny véci popsané v tomto odstavci),

4, UvéZeni: Zalobce chape a souhlasi, Ze nezisk4 penize a/nebo vyhody uvedené v odstavei
3 vy3e, ale po vstoupeni v platnost této DOHODY a vyplnéni slibii zde obsaZenych.

5. Vieobecné vzdini se ndroké: Vyménou za a pfi zvdZeni plateb, vyhod a jinych zavazkd
popsanych vyse, které budou realizovany soudasng s touto DOHODOU, zalobce pro sebe
a pro viechny své dédice, vykonavatele, spravce a zmocnénce timto neodvolatelng
zprodtuje, odvolava a navidy vyvazuje spole€nost WAL-MART ze viech néaroks, prav,
pokut, poZadavkd, odskodnéni, dluhd, odpovédnosti, povinnosti, nakladd a vydaji
(jinych neZ téchto nékladd a vydajd, které jsou dluzné dle této DOHODY), zastavnich
prav, biemen, Zalob, pfedméti Zaloby, povinnostj nebo zdvazk, které byly uplatfiovany
v ramei soudniho fizeni nebo které mohly byt uplatiiovény, at’ jsou zndmé nebo neznamé,
na zakladé, ve spojeni s, vzeslé z nebo souvisejici v celku nebo &asti se viemi vdajnymi
¢iny, zanedbanim, fakty, zaleZitostmi, transakcemi, okolnostmi a ptihodami, které byly
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bud’ pfimo nebo nepifimo udajné, uplatiiované, popsané, uvedené nebo oznatené v
soudnim Fizeni, at’ byla nebo mohla byt takova tvrzen{ zaloZena na obecném pravu nebo
spravedlivém néroku nebo jakémkoliv natfzeni, smé&mici, zdkonném pfedpisu, Fadu nebo
zékonu, at’ uZ federdlnim, stdtnim nebo mistnim. Anulované ndroky zahrnuji, ale nejsou
omezeny na ty, které vznikaji dle 42 U.S.C. § 1985(3) (ob&anské prava); (2) 18 U.S.C.
§ 1962(c) (obanské pravo RICO) a 29 U.S.C. § 1962(d) (zlo¢inné spoléeni RICO); (3)
neopravnéného uvéznéni; a (4) 29 U.S.C. §§ 206-207 (zakon o spravedlivych pracovnich
podminkéch). Tato DOHODA také zahmuje vzdéni se viech pohleddvek v souvislosti s
poplatky a néklady na prdvniho zastupce vzniklych Zalobci nebo pravnimu zistupci
Zalobce v souvislosti se soudnim ptipadem a vyrovnanim soudniho pfipadu.

Daiiovi odpovédnost: Zalobce chape, ¥e spoletnost WAL-MART vyd4 formuldf IRS
1099 pro uCely této platby uvedené v odstavei 3 této DOHODY, které nepodié¢haji
dariové sraZce. Pfi vyplaceni &astky uvedené v odstavei 3 spoleénost WAL-MART
nevznasf namitky v souvislosti s daftovymi diisledky nebo odpovédnosti vzeslou z fedené
platby, v&etn& toho, zda spoletnost WAL-MART byla zamé&stnavatelem Zalobce béhem
ptisluiné doby. Zalobce chape a souhlasi, Ze jakakoliv daiiova odpovédnost, kterd je
povinnd nebo se povinnou stane kvili plathé uvedené vySe, je jeho vyhradni
odpovédnosti a Ze zaplati jakékoliv dang, které mohou byt dluZné nebo se dluZnymi
stanou. Spole¢nost WAL-MART nema Zadnou finan¢ni odpovédnost nebo povinnost v
souvislosti s platbou (jinou neZ dodéan{ Zalobci platného $eku na &astku uvedenou v
odstavci 3 této DOHODY). Zalobce souhlast, Ze ponese viechny dafiové nasledky, pokud
se n&jaké vyskytnou, doprovazejici platbu vyse uvedenych &astek. Zalobee dale souhlasi,
Ze uchréni spoletnost WAL-MART od jakychkoliv stiznosti souvisejicich s danémi nebo
ndroky na dafiové srazky ze mzdy, &astkami, droky, pendlemi, pokutami nebo poplatky
vznesenymi nebo Zadanymi ze strany daiového tfadu nebo vladni agentury s ohledem na
vySe uvedené &astky. V piipadg, Ze spoleSnost WAL-MART obdr?i pisemnou zpravu, Ze
jakykoliv ndrok nebo vyméra danf, zdvazky vi¢i sraZkam dani ze mzdy, pokuty a/nebo
uroky vze3lé z tohoto vyrovnani jsou nebo budou udinény proti spoleénosti WAL-
MART, spoletnost WAL-MART okamZit& po pfijeti takové pisemné zpravy ozndmf toto
Zalobci prostfednictvim dopisu zaslaného pravnimu zastupci Zalobce.

Soudni schvileni: Zalobce souhlasi a povéfuje svého pravniho zéstupce, aby spolend
postoupili jménem Zalobce staZeni viech narokd uéinénych jménem Zalobce v rdmci
soudniho fizeni. Navrh ma byt u€inén v podstaté stejnou formou, jako je v Priloze A této
DOHODY.

NepFevoditelnost: Strany stvrzuji a zarutuji, Ze Z4dna osoba, jina, neZ strany, které
podepsaly tuto dohodu, nemély nebo nemaji Z4dny zdjem na zéleZitostech uvedenych v
této DOHODE, ze strany maji vyhradni pravo a exkluzivni oprévnéni uvést v platnost
tuto DOHODU a Ze strany neprodaly, nepostoupily, nepfevedly, nepfedaly nebo jinak
nenaloZily s narokem, poZadavkem nebo zdkonnym pravem, které je pfedmétem této
DOHODY.

Rozhodné prave a jurisdikce: Tato DOHODA ma4 byt fizena a byt v souladu se zdkony
statu New Jersey bez ohledu na ustanoveni kolize pravnich norem. V ptipadé, Ze Zalobce
nebo spoleénost WAL-MART porudi jakékoliv ustanoveni této DOHODY, zalobce a
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« spole¢nost WAL-MART stvrzuji, Z¢ bud’ mohou podat Zalobu na zvlastni vynuceni
podminky nebo podminek této DOHODY.

10.  Nepfijeti odpovédnosti: Strany souhlasi, Ze ani tato DOHODA, ani poskytnuti zfetele na
tuto DOHODU nema byt povaZovano nebo vytvoteno kdykoliv pro jakykoliv udel jako
prijeti ze strany spolenosti WAL-MART jakékoliv zaruky nebo nezdkonného vedeni

jakéhokoliv druhu,

11.  Nézvy paragrafii: Nazvy paragrafil ustanoveni uvedenych v této dohodé jsou zamysleny
pouze jako vhodné odkazy a ty samé nemaji byt nebo nejsou urdeny, aby byly
interpretagni v souvislosti s obsahem takového ustanovent,

12, Zména dohody: Tato DOHODA nemé byt pozméiiovéna, odvoldna, ménéna nebo
upravovana, a to jakymkoliv zpiisobem, s vyjimkou pisemné zme&ny stvrzené viemi
stranami. Zalobce souhlasi, % nevznese Zidnou stiZnost, a to kdykoliv nebo kdekoliv, Ze
tato DOHODA byla jakkoliv ustn® upravena. Zadné zfeknutf se ustanoveni této
DOHODY nebude platné, pokud nebude v pisemné formé& a podepsano stranou, proti
které je takové zfeknuti namifeno. Strany stvrzuji, e pouze hlavni pravni zistupce
spole¢nosti WAL-MART m4 pov&feni pozménit tuto DOHODU jménem spole&nosti

WAL-MART.

13.  VyKlad: Jazyk viech &asti této DOHODY m4 byt ve viech piipadech vytvoten jako
celek, podle svého Cestného tmyslu, a ne vyloZen® pro nebo proti jakékoliv ze stran. Tato
DOHODA byla projednana s a mezi pravnimi zdstupci stran a nemd byt vykladana proti
»stylizatorovi ndvrhu® této DOHODY,

14.  Oddélitelnost: Strany vyslovng stvrzuji a souhlasi, % ustanoveni této DOHODY jsou
pfiméfend a vymahatelna. Piesto, pokud jakékoliv &4st nebo ustanoveni této DOHODY
(vEetng, bez souvislosti na omezeni, jakékoliv &asti nebo ustanoveni jakékoliv &asti této
DOHODY) je shiedéno jako nezékonné, neplatné nebo nevymahatelné u soudu piisluiné
jurisdikce a nemiiZe byt upraveno, aby bylo zakonné, platné nebo vymahatelné, zbytek
t¢to DOHODY nemé byt ovlivnén takovym uréenim a ma byt platny a vymahatelny v
plném rozsahu, ktery je povolen zdkonem, a uvedena nezdkonna nebo nevymahatelnd
ast nebo ustanoveni nem4 byt posuzovéna jako &ast této DOHODY. V rozsahu
ustanoveni uvedenc¢ho zde, které souvisi se skonéenim soudniho fizenf ze strany Zalobce
nebo vieobecnym zfeknutim se narokd popsanych v odstavei 5 vy3e, je povaZovano za
nezédkonné, neplatné nebo nevymahatelné, spoletnost WAL-MART neni povinnd uznat
Jjakékoliv podminky uvedené v této dohod¥ a Zalobce mé vratit &astku zaplacenou
spole€nosti WAL-MART.,

15.  Zavazni povaha dohody: Tato DOHODA je zévazna pro viechny strany a pro jejich
pisludné d&dice, spravce, zéstupce, vykonavatele, nésledovniky a poruéniky a mé nabyt
platnosti ve prospéch viech stran a jejich pfislusnych d&dict, spravcd, zastupcd,
vykonavateld, nasledovnikii a porugnikd,
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16.  Celd dohoda: Tato DOHODA ustanovuje celou DOHODU mezi stranami této dohody a
pIné nahrazuje jakykoliv ptedchazejici zavazek ze strany spole¢nosti WAL-MART vigi
Zalobei. CASTKA VYROVNANI popsand v odstavci 3 Zalobee stvrzuje, Ze nespoléhs
na tvrzeni, sliby nebo dohody jakéhokoliv druhu jemu u€inéné v souvislosti s jeho
rozhodnutim pfijmout tuto DOHODU, kromg téch, které jsou uvedené v této DOHODE.

ZALOBCI JE ZDE UDELENA RADA, ZE MA PRIMERENOU DOBU PRO
PREHODNOCENI A ZVAZEN] TETO DOHODY.

ZALOBCE STVRZUJE, ZE JE POVEREN PODEPSAT TUTO DOHODU A
PROJEDNAL JI S PRAVNIM ZASTUPCEM PRED UVEDENIM TETO
DOHODY V PLATNOST.

POTE, CO_SE ROZHODNE UVEST TUTO DOHODU V PLATNOST, ABY
BYLO MOZNO SPLNIT SLIBY A ZISKAT CASTKY A VYHODY UVEDENE
VYSE V ODSTAVCI 3 ZALOBCE SVOBODNE A PRI ZNALOSTI A PO
NALEZITEM ZVAZENI UZAVIRA TUTO DOHODU SE ZAMEREM ZRICI SE,
UROVNAT A VZDAT SE VSECH NAROKU, KTERE MA NEBO MUZE MiT
PROTI SPOLECNOSTI WAL-MART.

PRIJATO A SCHVALENO:
44
Podpis: / /,{?/ 11,4 24/
JIRI PFAUSER /7 7 Datum
STAT __ )
SPRAVNI OBVOD )

PREDE MNOU, nize podepsané oprévnéna osoba dne _ 201_, se osobng
dostavila » m& znama jako osoba, jejiz jméno je uvedeno v predchozim
dokumentu a podepsano v mé pfitomnosti a odpfisdhnuto, e tato DOHODA byla stvrzena pro
ucely a zvaZeni zde vyjadfeném.

PODEPSANO A ODPRISAHNUTO PREDE MNOU dne 201__ stvrzeni je
ov&feno mou rukou a razitkem kancelste,

VEREJNY NOTAR — STAT

(Jméno notéfe v tisténé podobg)
Mé opravnéni vyprii:
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'Bémé islo ovéfovaci knihy OC/ — 22 - /2011
Ovéfuji, Ze pan
Jiii Pfauser, nar. 23.02.1976, bytem Kamenny Ujezd, Délnicks 435, PSC 373 81, <——cnmmeereee-
jehoZ osobni totoZnost byla prokézéna platnym ob&anskym prikazem, uznal pfede mnou podpis

na této listing za vlastni.
(/(D tf L

V Ceskych Bud&jovicich 01.02.2011
Mgr. Robert Prochdzka

notdF
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ON BEHALF OF WAL-MART:

Duwid P Muwau~

David P. Murray
WILLKIE FARR & GALLAGHER LEP
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NFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

& This Confidential Settlement Agreement and General Release ‘(“AGREEMENT”) is
: fitered into by and between Hana Pfauserova (“Plaintiff”) and WAL-MART STORES, INC.

(“WAL-MART”) (collectively “Parties™),
RECITALS

This AGREEMENT is made with reference to the following facts:

A. WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit”); and

B. WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

WHEREAS, all wages allegedly due to Plaintiff are disputed; and

D.  WHEREAS, the Parties wish to resolve their differences without resort to further
litigation; and

E. WHEREAS, WAL-MART is willing to provide Plaintiff with certain
considerations described below, which it is not ordinarily required to, provided
that Plaintiff release WAL-MART from any claims Plaintiff have made or might
make arising out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set
forth in this AGREEMENT; and

F. WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and is fair and
reasonable to Plaintiff, .

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settlement of any and all disputes between them:

1. Recitals: The Parties acknowledge that the “WHEREAS?” clauses preceding paragraph 1
are true and correct, and are incorporated herein as material parts to this AGREEMENT.

2. Definitions: Throughout this AGREEMENT, the term “WAL-MART” shall be defined
to include the following:




Case 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 40 of 74 PagelD: 10088 *

(A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,
related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc.;

and

(B)  Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3, Settlement Sum: As consideration for signing this AGREEMENT and compliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law:

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorney’s fees and costs to Plaintiff's legal counsel: Garcia and
Kricko (22-3125716) (hereinafter “Plaintiff's Counsel”), A 1099 shall be issued
to the extent appropriate; and

(B)  An aggregate amount of Four thousand one hundred seventy six dollars and
ninety cents ($4,176,90), shall be made payable as damages based on claims of
overtime pay allegedly due to Plaintiff and liquidated damages pursuant to the
Fair Labor Standards Act. This amount is subject to federal and state tax
withholding requirements, which will be deducted from this amount and paid to
the government. A 1099 shall be jssued to the extent appropriate.

WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
both (1) an original of this AGREEMENT appropriately signed and dated by Plaintiff,
and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff's Counsel,

This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has

received from Plaintiff all of the items described in this paragraph).

4, Consideration: Plaintiff understands and agrees that she would not receive the monies
and/or benefits specified in paragraph 3, above, but for her execution of this
AGREEMENT and the fulfillment of the promises contained herein,

5. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporaneously with this AGREEMENT, Plaintiff, for herself, and for each of her
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges,
complaints, causes of action, obligations, or liability that were asserted in the Lawsuit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected wit , arising out of, or related in whole or in part to
any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or equity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.
§ 1962(d) (RICO conspiracy); (3) false imprisonment; and (4) 29 U.S.C. §3 206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit.

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding the tax consequences or liability arising from said
payment, including whether WAL-MART was Plaintiff’s employer during the relevant
time period. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is her sole responsibility, and
that she will pay any such taxes that may be due or become due. WAL-MART has no
monetary liability or obligation regarding payment whatsoever (other than delivering a
valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff).
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to her of
the above-recited sums. Plaintiff further agrees to hold WAL-MART harmless from and
against any tax or tax withholdings claims, amounts, interest, penalties, fines or
assessments brought or sought by any taxing authority or governmental agency with
regard to the above recited sums. In the event WAL-MART receives written notice that
any claim or assessments for taxes, withholding obligations, penalties and/or interest
arising out of this settlement are being or will be made against WAL-MART, WAL-
MART shall prompitly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel,

7. Court Approval: Plaintiff agrees and authorizes Plaintiff’s Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit. The motion shall be made in substantially the same form as that in Exhibit

A of this AGREEMENT.

8. No_Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT.

9. Governing Law_and Jurisdiction: This AGREEMENT shall be governed and
conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT.,
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10.  No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at

anytime for any purpose as an admission by WAL-MART of any liability or unlawful
conduct of any kind.

11.  Headings: The héadings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of

such provision.

12. Modification of Agreement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties, Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever. No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom
such waiver is charged. The Parties acknowledge that only the General Counsel of
WAL-MART has the authority to modify this AGREEMENT on behalf of WAL-MART,

13.  Interpretation: The language of all parts of this AGREEMENT shall in all cases be
construed as a whole, according to its fair meaning, and not strictly for or against any of
the Parties. This AGREEMENT has been negotiated by and between attorneys for the
Parties and shall not be construed against the “drafier” of the AGREEMENT,

14.  Severability: The parties explicitly acknowledge and agree that the provisions of this
AGREEMENT are both reasonable and enforceable. However, if any portion or
provision of this AGREEMENT (including, without implication of limitation, any portion
or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or
unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, invalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff’s Lawsuit or the general release of claims described in paragraph §
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall return any amounts paid by
WAL-MART.

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of each party and to their respective
heirs, administrators, representatives, €xecutors, successors, and assigns,

16.  Entire Agreement: This AGREEMENT sets forth the entire AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff.
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that she has
not relied on any representations, promises, or agreements of any kind made to her in



Ca§e 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 43 of 74 PagelD: 10091

connection with her deciston to accept this AGREEMENT, except for those set forth in
this AGREEMENT.

PLAINTIFF IS HEREBY ADVISED THAT SHE HAS A REASONABLE PERIOD
OF TIME TO REVIEW AND CONSIDER THIS AGREEMENT.

PLAINTIFF AFFIRMS THAT SHE IS AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO
EXECUTION OF THIS AGREEMENT., :

HAVING ELECTED TO EXECUTE THIS AGREEMENT, TO FULFILL THE
PROMISES AND TO RECEIVE THE SUMS AND BENEFITS IN PARAGRAPH 3
ABOVE, PLAINTIFF FREELY AND KNOWINGLY, AND AFTER DUE
CONSIDERATION, ENTERS INTO THIS AGREEMENT INTENDING TO
WAIVE, SETTLE, AND RELEASE ALL CLAIMS SHE HAS OR MIGHT HAVE

AGAINST WAL-MART,

ACCEPTED AND AGREED:
~, g

By: f%/?/% K///%W -7 ey

HANA PFAUSEROVA Date
STATE OF )
COUNTY OF )

BEFORE ME, the undersigned authority on this day of 201,
personally appeared ,» known to me to be the person whose name is

subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this day of 201_,
to certify which witness my hand and seal of office.

NOTARY PUBLIC - STATE OF

(Printed Name of Notary)
My Commission Expires:
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Bé#né &islo ovéfovaci knihy OC/ -~ 4 /2011
Ovétuji, Ze pani
Hana Pfauserovi, nar. 29.11.1976, bytem Kamenny Ujezd, Déhicka 435, PSC 373 81, ——---v-

jeifZ osobni totoZnost byla prokdzéna platnym ob&anskym prikazem, uznala pfede mnou podpis
na této listin€ za vlastni.

V Ceskych Bud&jovicich 01.02.2011

otk

Mgr. Robert Prochdzka
notdr
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ON BEHALF OF WAL-MART:

David P. Murray
WILLKIE FARR & GALLAGHER ¥LP
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$ NI Tato ddvérnad dohoda o vyrovnani a viecobecné vzdani se naroku (»-DOHODA®) je
uzaviena mezi Hanou Pfauserovou (,,Zalobkyng“) a spole¢nosti WAL-MART STORES, INC.

(»WAL-MART") (dohromady ,,strany*).
PREAMBULE

DOHODA je uzaviena s odkazém na nasledujici fakta:

A, ZATIMCO Zzalobkyng podala soudni Zalobu proti spoletnosti WAL-MART u
Okresniho soudu Spojenych statti pro federdini okres New Jersey, ktera je
oznaCena jako Zavala a kol versus spolecnost Wal-Mart Stores, Inc., &islo pFipadu
03-5309 (,,soudni Fizeni*); a

B. ZATIMCO spoletnost WAL-MART popiré platnost narokd Zalobkyné, popira,
Ze byla zamé&stnavatelem Zalobkyng, popira Jakékoliv povinnosti zaplatit mzdy
Zalobkyni nebo jakéhokoliv jiné nahrady a popird, Ze podléha jakékoliv
.odpovédnosti; a

ZATIMCO viechny mzdy tdajné dluzné zalobkyni jsou sporné; a
ZATIMCO si strany pieji vyFesit své rozpory bez vedeni daliho sporu; a

E. ZATIMCO spole€nost WAL-MART je ochotna poskytnout Zalobkyni urditou
nédhradu popsanou niZe, co¥ neni b&¥ng poZadovéno, za piedpokladu, Ze
Zalobkyn& zbavi spoletnost WAL-MART jakychkoliv ndrokd, které byly
vzneseny Zalobkyni nebo mohou vzniknout ze soudniho Fizeni podle vyvazani
uvedeného v odstavci 5, a souhlasi, Ze dodr jiné sliby a podminky uvedené v
této DOHODE; a

F. ZATIMCO DOHODA fe§i spor bona fide pfi podpofe smyslu zékona o
spravedlivych pracovnich podminkach, 29 U.S.C. §§ 201 et seq., a je &estnd a
pfiméfena k Zalobkyni,

NYNI TUDIZ pti zvazeni vzajemnych imluv a slibl zde obsazenych a jiného dobrého a
cenného zvaZeni, pfijeti a dostatetnosti, které jsou zde potvrzené stranami, strany souhlasi, %e
jsou pravné véziny nésledujicimi podminkami, které vytvateji dplné vyrovnani jakychkoliv
spori mezi nimi:

1. Preambule: Strany stvrzuji, Ze véty ,,ZATIMCO* pfedchazejici odstavci 1 jsou pravdivé
a spravné a jsou zatlen&ny do tohoto dokumentu Jjako zdvazné &4sti této DOHODY.

2. Definice: V ramci této DOHODY termin »WAL-MART” je definovan tak, aby zahrnul
nasledujici:
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A\

(A)  Wal-Mart Stores, Inc., stejng jako dcefinou spoletnost, matefskou spolegnost,
pfidruZenou jednotku, afiliaci, provozni jednotku, franchisu nebo divizi
spole&nosti Wal-Mart Stores, Inc.; a

(B)  Jakéhokoliv piedstavitele, feditele, &lena spravni rady, zéstupce, zaméstnance
nebo pojistitele jednotky zahrmuté do pododstavce (a).

3. Cistka vyrovaani: P¥ zvaZen{ za Géelem podpisu této DOHODY a dodrZeni slibi zde
utin€nych, spolednost WAL-MART souhlasi, Ze zaplati nésledujici ¢4stku poniZenou o

odpo&et poZadovany zékonem:

(A)  Jednordzové platba ve vysi dvacetitisic dolarg (20 000,00 USD) musf byt splatna
jako ptim&fené poplatky a niklady na pravntho zastupce, a to prévnimu zéstupci
Zalobkyné: Garcia a Kricko (22-3125716) (d4le jen »pravni zéstupce Zalobkyng®).
Formuldf 1099 m4 byt vydan v pfisludném rozsahu; a

(B)  Souhrnni &4stka ve vysi Etyf tisic sto sedmdesati Sesti dolar a devadesati centh
(4 176,90 USD) ma byt splatna jako od$kodnéni zaloZené na néarocich tykajicich
se mzdy za dajnou praci pfeséas dluznou Zalobkyni a stanovenym odikodnénim
podle zékona o spravedlivych pracovnich podminkdch, Tato &astka podléha
Jederdintm a stdtnim poZadaviim na sraiku dané ze mzdy, kterd bude od tétg
Cdstky odectena a zaplacena visde Formulaf 1099 m4 byt vydan v ptislusném

rozsahu.

Spole¢nost WAL-MART mé4 poskytnout thradu stanovenou v tomto odstavei 3 po
obdrZeni(1) originalu této DOHODY s pfislusnym podpisem a datem ze strany Zalobkyné
a (2) ustanoveni o skondeni Hzeni s ujmou vyhotovené pravnim zastupcem Zalobkyng,

Tato DOHODA tudi nem4 vstoupit v platnost a Z4dné vyhody uvedené v tomto odstavci
nejsou dluiné nebo splatné, a2 do doby po datu vstoupeni v platnost této DOHODY
(datum vstoupeni v platnost* uvedené Jako prvni den poté, co spole¢nost WAL-MART
obdrzi od Zalobkyng viechny vé&ci popsané v tomto odstavci).

4. UvéZeni: Zalobkyné chépe a souhlasi, %¢ nezisk4 penize a/nebo vyhody uvedené v
odstavei 3 vyse, ale po vstoupeni v platnost této DOHODY a vyplnéni slibd zde

obsaZenych,

5. Vieobecné vzdiuf se narokd: Vyménou za a pii zvaZeni plateb, vyhod a jinych z4vazki
popsanych vyse, které budou realizovany soudasng s touto DOHODOU, zalobkyng pro
sebe a pro viechny své dédice, vykonavatele, spravce a zmocnénce timto neodvolatelng
zproituje, odvolavé a navidy vyvazuje spoletnost WAL-MART ze viech naroku, prav,
pokut, poZadavkd, odskodnéni, dluhd, odpové&dnosti, povinnosti, nékladi a vydaji
(jinych neZ t&chto naklady a vydaji, které jsou dluzné dle této DOHODY), zastavnich
prav, bfemen, Zalob, pfedméty Zaloby, povinnosti nebo zavazkd, které byly uplatiiovany
v ramci soudntho fizeni nebo které mohly byt uplatiiovany, at’ jsou zndmé nebo neznime,
na zikladg, ve spojeni s, vzeslé z nebo souvisejici v celku nebo &4sti se viemi udajnymi
¢iny, zanedbdnim, fakty, zaleZitostmi, transakcemi, okolnostmi a pfthodami, kter¢ byly
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bud pfimo nebo neptimo udajné, uplatiiované, popsané, uvedené nebo oznatené v
soudnim Fizeni, at’ byla nebo mohla byt takova tvrzeni zaloZena na obecném pravu nebo
spravedlivém naroku nebo jakémkoliv nafizeni, smémici, zdkonném predpisu, Fadu nebo
zakonu, at’ uz federalnim, stdtnim nebo mistnim. Anulované naroky zahrnuji, ale nejsou
omezeny na ty, které vznikajf dle 42 U.S.C. § 1985(3) (ob&ansks prava); (2) 18 U.S.C.
§ 1962(c) (oblanské pravo RICO) a 29 U.S.C. § 1962(d) (dotinné spolieni RICO); (3)
neopravnéného uv€znéni; a (4) 29 U.S.C. §§ 206-207 (zékon o spravedlivych pracovnich
podminkéch). Tato DOHODA také zahrnuje vzdani se viech pohledévek v souvislosti s
poplatky a néklady na pravniho zastupce vzniklych Zalobkyni nebo pravnimu zastupci
Zalobkyn€ v souvislosti se soudnim pifpadem a vyrovnanim soudniho p¥padu.

6. Daiiova odpovédnoest: Zalobce chape, Ze spole¢nost WAL-MART vyd4 formular IRS
1099 pro wely této platby uvedené v odstavei 3 této DOHODY, které nepodléhaji
daiiové srdZce. Pfi vypldceni &4stky uvedené v odstavci 3 spoletnost WAL-MART
nevznasi namitky v souvislosti s datiovymi dusledky nebo odpov&dnosti vzeslou z fetené
platby, v&etn& toho, zda spolefnost WAL-MART byla zaméstnavatelem Zalobkyné
behem pfislusné doby. Zalobce chape a souhlasi, Ze jakakoliv dafiova odpov&dnost, ktera
je povinnd nebo se povinnou stane kvilli platbé uvedené vyse, je jeji vyhradni
odpovédnosti a e zaplati jakékoliv dang, které mohou byt dluZné nebo se dluznymi
stanou. Spole¢nost WAL-MART nemé4 #4dnou finanéni odpovédnost nebo povinnost v
souvislosti s platbou (jinou nez dodani Zalobkyni plamého Seku na &4stku uvedenou v
odstavci 3 této DOHODY). Zalobkyn¥ souhlasi, e ponese vSechny daiové nisledky,
pokud se néjaké vyskytnou, doprovézejici platbu vy3e uvedenych &stek. Zalobkyng déle
souhlasi, Ze uchranf spoletnost WAL-MART od jakychkoliv stiZnosti souvisejicich s
danémi nebo naroky na daiiové sraZky ze mzdy, ¢astkami, uroky, pendlemi, pokutami
nebo poplatky vznesenymi nebo Zidanymi ze strany datového tfadu nebo vladni
agentury s ohledem na vySe uvedené &4stky. V ptipad®, Ze spoletnost WAL-MART
obdrZi pisemnou zpravu, Ze jakykoliv narok nebo vyméra dani, zavazky vi¢i sraZkdm
dani ze mzdy, pokuty a/nebo uroky vze3lé z tohoto vyrovnéni json nebo budou ucinény
proti spoletnosti WAL-MART, spolenost WAL-MART okamzité po piijeti takové
pisemné zprdvy ozndmi toto Zalobkyni prostfednictvim dopisu zaslaného prévnimu
zastupci Zalobkyng.

7. Soudni schvileni: Zalobkyng souhlasf a poveiuje svého pravniho zastupee, aby spoletné
postoupili jménem Zalobkyng staZeni viech narokd uinénych jménem Zalobkyné v ramci
soudniho ffzeni. Navrh ma byt u¢ingn v podstaté stejnou formou, jako je v Pfiloze A této

DOHODY.

8. Neprevoditelnost: Strany stvrzuji a zaruduji, Ye %4dn& osoba, jind, neZ strany, které
podepsaly tuto dohodu, nemg&ly nebo nemaji Zadny zéjem na zaleZitostech uvedenych v
této DOHODE, %e strany maji vyhradn{ privo a exkluzivni opravnéni uvést v platnost
tuto DOHODU a Ze strany neprodaly, nepostoupily, nepfevedly, nepfedaly nebo jinak
nenaloZily s nirokem, poZadavkem nebo zdkonnym pravem, které je pfedmétem této
DOHODY.

9. Rozhodné préve a jurisdikce: Tato DOHODA mé byt fizena a byt v souladu se zakony
stitu New Jersey bez ohledu na ustanoveni kolize préavnich norem. V pfipadé, Ze
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Zalobkyné nebo spoletnost WAL-MART porudi jakékoliv ustanoveni této DOHODY,
Zalobkyn¢ a spole€nost WAL-MART stvrzuji, Ze bud’ mohou podat Zalobu na zvlastni
vynuceni podminky nebo podminek této DOHODY.

10.  Neprijeti odpovédnosti: Strany souhlasi, Ze ani tato DOHODA, ani poskytnut{ zfetele na
tuto DOHODU nemé byt povaZovéno nebo vytvoieno kdykoliv pro jakykoliv del jako
pfijeti ze strany spoletnosti WAL-MART jakékoliv zaruky nebo nezakonného vedeni

jakéhokoliv druhu,

11.  Nizvy paragrafi: Nazvy paragrafi ustanoveni uvedenych v této dohodg jsou zamysleny
pouze jako vhodné odkazy a ty samé nemaji byt nebo nejsou urleny, aby byly
interpretatni v souvislosti s obsahem takového ustanoveni.

12, Zména dohody: Tato DOHODA nemé byt pozméfiovdna, odvolana, ménéna nebo
upravovana, a to jakymkoliv zplisobem, s vyjimkou pisemné zmény stvrzené vSemi
stranami. Zalobkyné souhlasi, e nevznese Zadnou stiZznost, a to kdykoliv nebo kdekoliv,
e tato DOHODA byla jakkoliv Ustn& upravena. Zadné zfeknutf se ustanoveni této
DOHODY nebude platné, pokud nebude v pisemné formé& a podepséno stranou, proti
které je takové zieknuti namifeno. Strany stvrzuji, Ze pouze hlavni prévni zastupce
spoletnosti WAL-MART m4& povéfeni pozménit tuto DOHODU jménem spole&nosti
WAL-MART.

13.  Vyklad: Jazyk viech &asti této DOHODY mé byt ve viech ptipadech vytvofen jako
celek, podle svého Eestného imyslu, a ne vyloZené pro nebo proti jakékoliv ze stran. Tato
DOHODA byla projednédna s a mezi pravnimi zastupci stran a nema byt vykladana proti
»stylizétorovi ndvrhu* této DOHODY.

14.  Oddélitelnost: Strany vyslovné stvrzujf a souhlasi, Ze ustanoveni této DOHODY jsou
pfiméfena a vymahatelna. Pfesto, pokud jakdkoliv &4st nebo ustanoveni této DOHODY
(veetng, bez souvislosti na omezeni, jakékoliv Zasti nebo ustanoven{ jakékoliv &asti této
DOHODY) je shledédno jako nezakonné, neplatné nebo nevymahatelné u soudu piisluiné
jurisdikce a nemiZe byt upraveno, aby bylo zékonné, platmé nebo vymahatelné, zbytek
t¢to DOHODY nema byt ovlivnén takovym uréenim a ma byt platny a vymahatelny v
piném rozsahu, ktery je povolen zékonem, a uvedena nezékonni nebo nevymahatelna
¢ast nebo ustanoveni nemé byt posuzovéna jako &ast této DOHODY. V rozsahu
ustanoveni uvedeného zde, které souvisi se skon&enim soudniho Fizeni ze strany Zalobce
nebo vieobecnym zieknutim se nérokd popsanych v odstavei 5 vyse, je povaZovano za
nezékonné, neplatné nebo nevymahatelné, spolednost WAL-MART neni povinné uznat
jakékoliv podminky uvedené v této dohod¥ a zalobce mé vratit dastku zaplacenou
spole¢nosti WAL-MART.

15.  Zavazna povaha dohody: Tato DOHODA je zévazné pro vSechny strany 2 pro jejich
pislusné dédice, spravce, zastupce, vykonavatele, nasledovniky a porugniky a mé nabyt
platnosti ve prospéch viech stran a jejich pfisludnych d&dich, spraved, zéstupci,
vykonavateld), nésledovniki a poruénik.
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16.  Celd dohoda: Tato DOHODA ustanovuje celou DOHODU mezi stranami této dohody a
piné nahrazuje jakykoliv predchazejici zavazek ze strany spole¢nosti WAL-MART viigi
Zalobkyni. CASTKA VYROVNANI popsans v odstavei 3 Zalobkyn¢ stvrzuje, %
nespoléhd na tvrzeni, sliby nebo dohody jakéhokoliv druhu Jf uingné v souvislosti s
Jejim rozhodnutim piijmout tuto DOHODU, kromé& t¥ch, které jsou uvedené v této
DOHODE,

ZALOBKYNE JE ZDE UDELENA RADA, ZE MA PRIMERENOU DOBU PRO
PREHODNOCENI A ZVAZENI TETO DOHODY.

ZALOBKYNE STVRZUJE, ZE JE POVERENA PODEPSAT TUTO DOHODU A
PROJEDNALA JI S PRAVNIM ZASTUPCEM PRED UVEDENIM TETO
DOHODY V PLATNOST.

POTE, CO_SE ROZHODNE UVEST TUTO DOHODU V PLATNOST, ABY
BYLO MOZNO SPLNIT SLIBY A ZISKAT CASTKY A VYHODY UVEDENE
VYSE V ODSTAVCI 3 ZALOBKYNE SVOBODNE A PRI ZNALOSTI A PO
NALEZITEM ZVAZENI UZAVIRA TUTO DOHODU SE ZAMEREM ZRICI SE,
UROVNAT A VZDAT SE VSECH NAROKVU, KTERE MA NEBO MUZE MIT
PROTI SPOLECNOSTI WAL-MART.

PRIJATO A SCHVALENO:
v
Podpis: %%/ ///%//%X//.?V% S oy
HANA PFAUSEROVA Datum
STAT )
SPRAVNI OBVOD )

PREDE MNOU, nize podepsand oprdvnéni osoba dne 201_, se osobng&
dostavila ,» m& znama jako osoba, jejiz jméno je uvedeno v pfedchozim
dokumentu a podepsano v mé pFitomnosti a odpfisahnuto, Ze tato DOHODA byla stvrzena pro
Utely a zvaZeni zde vyjadteném.

PODEPSANO A ODPRISAHNUTO PREDE MNOU dne 201___ stvrzeni je
ovéfeno mou rukou a razitkem kancelafe.,

VEREINY NOTAR — STAT

(Jméno notéfe v titéné podobe)
Mé povéfeni vyprsi:




' ID: 10099
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Be&Zné &islo ovéfovaci knihy OC/ — 7~ /2011
Ovéhuji, Ze pani
Hana Pfauserovd, nar. 29.11.1976, bytem Kamenny Ujezd, Délnicka 435, PSC 373 81, --eeeeee

jejiZ osobni totoZnost byla prokizéna platnym ob&anskym prikazem, uznala ptede mnou podpis

na této listing za viastni.

V Ceskych Budgjovicich 01.02.2011
Mgr. Robert Prochdzka

notav
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ON BEHALF OF WAL-MART:

il P M

Dav1d P. Murray
WILLKIE FARR & GALLAGHER LLP
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: CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Confidential Settlement Agreement and General Release (“AGREEMENT") is
entered into by and between Carlos Tello (“Plaintiff’) and WAL-MART STORES, INC.
(“WAL-MART™) (collectively “Parties™).

RECITALS
This AGREEMENT is made with reference to the following facts:

A. WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit™); and

B. WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

WHEREAS, all wages allegedly due to Plaintiff are disputed; and

D. WHEREAS, the Parties wish to resolve their differences without resort to further
‘ litigation; and ,

E. WHEREAS, WAL-MART is willing to provide Plaintiff with certain
consideraijons described below, which it is not ordinarily required to, provided
that Plaintiff release WAL-MART from any claims Plaintiff have made or might
make arising out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set
forth in this AGREEMENT; and

F. WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and is fair and
reasonable to Plaintiff, _

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settlement of any and all disputes between them:

1. Recitals: The Parties acknowledge that the “WHEREAS?” clauses preceding paragraph 1
are true and correct, and are incorporated herein as material parts to this AGREEMENT.

2. Definitions: Throughout this AGREEMENT, the term “WAL-MART” shall be defined
to include the following:
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(A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,
related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc.;
and

(B)  Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3. Settlement Sum: As consideration for signing this AGREEMENT and compliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law:

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorney’s fees and costs to Plaintiff's legal counsel: Garcia and
Kricko (22-3125716) (hereinafier “Plaintiff’s Counsel”). A 1099 shall be issued
to the extent appropriate; and

(B)  An aggregate amount of Six thousand eight hundred DOLLARS ($6,800.00),
shall be made payable as damages based on claims of overtime pay allegedly due
to Plaintiff and liquidated damages pursuant to the Fair Labor Standards Act.
This amount is subject to federal and state tax withholding requirements, which
will be deducted from this amount and paid to the government. A 1099 shall be
issued to the extent appropriate.

WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
both (1) an original of this AGREEMENT appropriately signed and dated by Plaintiff,
and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff’s Counsel.

This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has
received from Plaintiff all of the items described in this paragraph).

4. Consideration: Plaintiff understands and agrees that he would not receive the monies
and/or benefits specified in paragraph 3, above, but for his execution of this
AGREEMENT and the fulfillment of the promises contained herein,

5. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporaneously with this AGREEMENT, Plaintiff, for himself, and for each of his
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges, -
complaints, causes of action, obligations, or liability that were asserted in the Lawsnit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected with, arising out of, or related in whole or in part to
any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or ~quity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.
§ 1962(d) (RICO conspiracy); (3) false imprisonment; and 4) 29 US.C, §§206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit.

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding the tax consequences or liability arising from said
payment, including whether WAL-MART was Plaintiff’s employer during the relevant
time period. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is his sole responsibility, and
that he will pay any such taxes that may be due or become due. WAL-MART has no
monetary liability or obligation regarding payment whatsoever (other than delivering a
valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff).
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to him of
the above-recited sums. Plaintiff further agrees to-hold WAL-MART harmless from and
against any tax ‘or tax withholdings claims, amounts, interest, penalties, fines or
assessments brought or sought by any taxing authority or governmental agency with
regard to the above recited sums. In the event WAL-MART receives written notice that
any claim or assessments for taxes, withholding obligations, penalties and/or interest
arising out of this settlement are being or will be made against WAL-MART, WAL-
MART shall promptly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel.

7. Court Approval: Plaintiff agrees and authorizes Plaintiff’s Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit. The motion shall be made in substantially the same form as that in Exhibit
A of this AGREEMENT, :

8. No Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT.

9. Governing Law_and Jurisdiction: This AGREEMENT shall be governed and
conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT.
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10.  No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at
anytime for any purpose as an admission by WAL-MART of any liability or unlawful
conduct of any kind,

11.  Headings: The headings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of
such provision.

12. Modification of Agreement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties. Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever. No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom
such waiver is charged. The Parties acknowledge that only the General Counsel of
WAL-MART has the authority to modify this AGREEMENT on behalf of WAL-MART.

13.  Interpretation: The language of all parts of this AGREEMENT shall in all cases be
construed as a whole, according to its fair meaning, and not strictly for or against any of
the Parties. This AGREEMENT has been negotiated by and between attoreys for the
Parties and shall not be construed against the “drafter” of the AGREEMENT.

14.  Severability: The parties explicitly acknowledge and agree that the provisions of this
AGREEMENT are. both reasonable and enforceable. However, if any portion or
provision of this AGREEMENT (including, without implication of limitation, any portion
or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or
unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, 1avalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff's Lawsuit or the general release of claims described in paragraph $
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall return any amounts paid by
WAL-MART.

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of each party and to their respective
heirs, administrators, representatives, executors, successors, and assigns.

16.  Entire Agreement: This AGREEMENT sets forth the entire AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff,
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that he has
not relied on any representations, promises, or agreements of any kind made to him in
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connection with his decision to accept this AGREEMENT, except for those set forth in
this AGREEMENT.

PLAINTIFF IS HEREBY ADVISED THAT HE HAS A REASONABLE PERIOD
OF TIME TO REVIEW AND CONSIDER THIS AGREEMENT.

PLAINTIFF AFFIRMS THAT HE 1S AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO
EXECUTION OF THIS AGREEMENT.

HAVING ELECTED TO EXECUTE THIS AGREEMENT, TO FULFILL THE
PROMISES AND TO RECEIVE THE SUMS AND BENEFITS IN PARAGRAPH 3
ABOVE, - PLAINTIFF FREELY AND KNOWINGLY, AND AFTER DUE
CONSIDERATION, ENTERS INTO THIS AGREEMENT INTENDING TO
WAIVE, SETTLE, AND RELEASE ALL CLAIMS HE HAS OR MIGHT HAVE

AGAINST WAL-MART.
ACCEPTED AND AGREED:
T \
a8 By A | dan—12-201
dne,
LIGO e, » CARLOS TELLO ‘ Date
TIRRY:
VEEEA  STATEOF__ Woema )
COUNTY OF _pmexico ) '

BEFORE ME, the undersigned authority on this (2 day of Erees 201,
personally appeared Caflss Tweep , known to me to be the person whose name is
subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this 12 day of BwErs 201,
to certify which witness my hand and seal of office.

My Commission Expires:

< MOET VA

] Morales Sdncheg
YOr4RIO PUBLICO Ns; ¢
A'LIIUO. PUNBLA
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ON BEHALF OF WAL-MART:

T/)Am‘o‘( P- My —

David P. Murray
WILLKIE FARR & GALLAGHER LLP
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, EUNICE GOMEZ, CIVIL ACTION NO. 03-CIV-5309 (GEB)
ANTONIO FLORES, OCTAVIO DENISIO, _
HIPOLITO PALACIOS, CARLOS DOCUMENT ELECTRONICALLY FILED

ALBERTO TELLO, MAXIMILIANO
MENDEZ, ARTURO ZAVALA, FELIPE
CONDADO, LUIS GUTIERREZ, DANIEL

ANTONIO CRUZ, PETR ZEDNEK, MEMORANDUM IN SUPPORT OF JOINT
TERESA JAROS, JIRI PFAUSER, HANA MOTION TO APPROVE SETTLEMENT AND
PFAUSEROVA, PAVEL KUNC and DISMISS CLAIMS OF SETTLING
MARTIN MACAK, on behalf of themselves PLAINTIFFS

and all others similarly situated,

Plaintifts,
v.

WAL-MART STORES, INC,,

Defendant.

Plaintiffs Felipe Condado, Octavio Denisio, Eunice Gomez, Victor Zavala Torres, Jiri
Pfauser, and Hana Pfausérova (“Settling Plaintiffs”) and Defe:ndant Wal-Mart Stores, Inc.
(together, “the Parties™), through counsel of record, respectfully submit this Memorandum in
Support of Joint Motion to Approve Settlement and Dismiss Claims of Settling Plaintiffs.

The Parties hereby jointly move for the Court to approve the settlement of any and all
claims asserted by or on behalf of the Settling Plaintiffs at any time in this proceeding, as
embodied in the Settlement Agreements attached as Exhibit A hereto. The Settlement
Agreements were reached through several months of settlement discussions under the Court’s
supervision. Each of the Settlement Agreements is a fair, reasonable, and adequate resolution of
a bona fide dispute of claims arising from Plaintiffs’ alleged work on third-party floor
maintenance crews in Wal-Mart stores.

Plaintiffs initially filed this case in November 2003 as a putative class action alleging

Racketeer Influenced and Corrupt Organizations Act (“RICO™), RICO conspiracy, civil rights,
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Fair Labor Standards Act (“FLSA”) and false imprisonment counts.! At all times Wal-Mart has
denied that it has any liability as to any plaintiff or putative opt-in participant. The Court has
supervised settlement discussions between the Parties at various times since this case was filed,
including in settlement conferences on August 11, 2010 and October 1, 2010. Pursuant to the
Court’s instructions at the August 11, 2010 settlement conference, on August 27, 2010 Wal-Mart
provided to plaintiffs’ counsel settlement offer letters for each of the ten remaining plaintiffs,
See Exhibit B (August 27, 2010 letter from Murray to Hon. Madeline Cox Arleo attachin g
settlement correspondence). On September 27, 2010 plaintiffs’ counsel reported acceptances of
the settlement offers by Felipe Condado, Octavio Denisio, Eunice Gomez, Jiri Pfauser, Hana
Pfauserova, and Victor Zavala Torres. See Exhibit C (September 27, 2010 Letter from Linsey to
Hon. Madeline Cox Arleo).2 Plaintiffs’ counsel reported that named plaintiffs Petr Zednik and
Teresa Jaros rejected the respective settlement offers addressed to them. See id.

The Settlement Agreements embody the same payment amounts and other material terms
as the settlement offer letters accepted by the Settling Plaintiffs. Each Settlement Agreement
provides for payment of a one-time Settlement Sum that includes (1) a payment of $20,000 as
reasonable attorneys” fees and costs payable to plaintiffs’ legal counsel, Garcia and Kricko, and
(2) a payment to plaintiff in the amount of the respective plaintiff's alleged overtime damages,
see Exhibit B (documenting calculation of alleged damages for each Settling Plaintiff). (The
$20,000 payment to Garcia and Kricko provided in each Settlement Agreement is non-exclusive;
that is, a single payment of $20,000 is to be made to Garcia and Kricko for reasonable attorneys’
fees and costs.) Wal-Mart will withhold taxes as appropriate and will issue any paperwork to the

IRS as required under federal law.

I The civil rights count was dismissed with prejudice on October 7, 2005, and the RICO
and RICO conspiracy counts were dismissed with prejudice on August 28, 2006. On June 25,
2010, the Court decertified the conditional collective action.

2 Plaintiffs’ counsel reported that they were unable to reach or locate Carlos Tello or
Hipolito Palacios. See id
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The Settlement Agreements were reached under the Court’s supervision and represent a
fair and reasonable resolution of the Settling Plaintiffs’ respective claims in this proceeding. See
Lignore v. Hosp. of the Univ. of Pa., Civ. No. 04-5735, 2007 U.S. Dist. LEXIS 32169, at *13-
*14 (E.D. Pa. May 2, 2007) (citing Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350,
1354 (11" Cir. 1982)). With respect to the FLSA claims, there is a bona fide dispute as to the
amount compensation due to the Settling Plaintiffs and whether Wal-Mart was the Settling
Plaintiffs’ joint employer. See id. Accordingly, the release of the Settling Plaintiffs’ claims
under the FLSA is valid and enforceable.

For the reasons stated herein, the Parties respectfully request that the Court approve the

Settlement Agreements and dismiss the claims of the Settling Plaintiffs.
Respectfully submitted,

Attorneys for Plaintiffs

By:
James L. Linsey
Thomas N. Ciantra
COHEN, WEISS AND SIMON LLP
330 West 42nd Street
New York, New York 10036
By:

Gilberto Garcia, Esq.
GARCIA AND KRICKO

68 Summit Avenue
Hackensack, New Jersey 07601

WILLKIE FARR & GALLAGHER LLP
Attorneys for Defendant Wal-Mart Stores, Inc.

By:

Thomas H. Golden
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WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue
New York, NY 10019

Of Counsel:

David P. Murray, Esq. (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W,

Washington, D.C. 20006-1238

Dated: [MONTH/DAY], 2010

-4-



Case 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 64 of 74 PagelD: 10112



Case 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 65 of 74 PagelD: 10113

e CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Confidential Settlement Agreement and General Release (“AGREEMENT") is
entered into by and between Victor Zavala Torres (“Plaintiff”) and WAL-MART STORES, INC.
(“WAL-MART") (collectively “Parties™).

RECITALS
This AGREEMENT is made with reference to the following facts:

A, WHEREAS, Plaintiff brought a Lawsuit against WAL-MART in the United
States District Court for the District of New Jersey, that is designated as Zavala,
et al. v. Wal-Mart Stores, Inc., Case No. 03-5309 (the “Lawsuit™); and

B. WHEREAS, WAL-MART denies the validity of Plaintiff’s claims, denies that it
was Plaintiff’s employer, denies any obligation to pay Plaintiff wages or any other
compensation, and denies that it is subject to any liability; and

C.  WHEREAS, all wages allegedly due to Plaintiff are disputed; and

WHEREAS, the Partics wish to resolve their differences without resort to further
litigation; and .

- E. WHEREAS, WAL-MART is willing to provide Plaintiff with certain
; : considerations described below, which it is not ordinarily required to, provided
$ ' that Plaintiff release WAL-MART from any claims Plaintiff have made or might
S make ariving out of the Lawsuit in accordance with the Release set forth in
Paragraph 5, and agrees to comply with the other promises and conditions set

forth in this AGREEMENT; and

F. WHEREAS, the AGREEMENT resolves a bona fide dispute in furtherance of the
purpose of the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq., and is fair and
reasonable to Plaintiff,

NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged by the Parties, the Parties agree to be legally bound by the following terms
and conditions, which constitute full settiement of any and all disputes between them:

1. Recitals: The Parties acknowledge that the “WHEREAS"” clauses preceding paragraph 1
are true and correct, and are incorporated herein as material parts to this AGREEMENT.

2, Definitions: Throughout this AGREEMENT, the term “WAL-MART” shall be defined
to include the following:
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. ' (A)  Wal-Mart Stores, Inc., as well as any subsidiary, parent company, affiliated entity,
related entity, operating entity, franchise, or division of Wal-Mart Stores, Inc.;
and :

(B)  Any officer, director, trustee, agent, employee, or insurer of an entity
encompassed by subparagraph (a).

3. Settlement Sum: As consideration for signing this AGREEMENT and compliance with
the promises made herein, WAL-MART agrees to pay the following sums, less
deductions required by law:

(A) A single payment of twenty thousand dollars ($20,000.00) shall be made payable
as reasonable attorney’s fees and costs to Plaintiff’s legal counsel: Garcia and
Kricko (- 22+3/257/6 (tax ID #)) (hereinafter “Plaintiff's Counsel™). A
1099 shall be issued to the extent appropriate; and '

(B)  An aggregate amount of Twenty two thousand dollars ($22,000.00), shall be made
payable as damages based on claims of overtime pay allegedly due to Plaintiff
and liquidated damages pursuant to the Fair Labor Standards Act. This amount is

) subject to federal and state tax withholding requirements, which will be deducted
from this amount and paid to the government. A 1099 shall be issued to the
extent appropriate.

o WAL-MART shall provide the consideration identified in this paragraph 3 after receiving
Sdnoches both (1) an original of this AGREEMENT appropriately signed and dated by Plaintiff,
‘BLICO Ne. 9 and (2) a Stipulation of Dismissal With Prejudice executed by Plaintiff’s Counsel,

PUEBLA .

' : This AGREEMENT shall not become effective, therefore, and none of the benefits set
forth in this paragraph will become due or payable, until after the Effective Date of this
AGREEMENT (the “Effective Date” defined as the first day after WAL-MART has
received from Plaintiff all of the items described in this paragraph).

4, Consideration: Plaintiff understands and agrees that he would not receive the monies
and/or benefits specified in paragraph 3, above, but for his execution of this
AGREEMENT and the fulfiliment of the promises contained herein.

5. General Release of Claims: In exchange for, and in consideration of, the payments,
benefits, and other commitments described above, which is being executed
contemporancously with this AGREEMENT, Plaintiff, for himself, and for each of his
heirs, executors, administrators and assigns, hereby irrevocably releases, acquits, and
forever discharges WAL-MART of and from any and all claims, rights, penalties,
demands, damages, debts, accounts, duties, costs and expenses (other than those costs
and expenses required to be paid pursuant to this AGREEMENT), liens, charges,
complaints, causes of action, obligations, or liability that were asserted in the Lawsuit or
that could have been asserted but were not asserted in the Lawsuit, whether known or
unknown, on the basis of, connected with, arising out of, or related in whole or in part to
any or all of the alleged acts, omissions, facts, matters, transactions, circumstances, and
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occurrences that were directly or indirectly alleged, asserted, described, set forth or _
referred to in the Lawsuit, whether such allegations were or could have been based on
common law or equity, or on any statute, rule, regulation, order, or law, whether federal,
state, or local. The Released Claims include, but are not limited to, those arising under
42 U.S.C. § 1985(3) (civil rights); (2) 18 U.S.C. § 1962(c) (civil RICO), and 29 U.S.C.

§ 1962(d) (RICO conspiracy); (3) false imprisonment; and (4) 29 U.S.C. §§ 206-207
(Fair Labor Standards Act). This AGREEMENT also includes a release of all claims for
attorneys’ fees and costs incurred by Plaintiff or by Plaintiff’s Counsel in connection with
the Lawsuit and the Settlement of the Lawsuit.

6. Tax Liability: Plaintiff understands that WAL-MART shall issue an IRS Form 1099 for
those portions of the payment specified in paragraph 3 of this AGREEMENT that are not
subject to withholding. In paying the amount specified in paragraph 3, WAL-MART
makes no representation regarding the tax consequences or liability arising from said
payment, including whether WAL-MART was PlaintifP’s employer during the relevant
time period. Plaintiff understands and agrees that any and all tax liability that may be due
or become due because of the payment referenced above is his sole responsibility, and

_ that he will pay any such taxes that may be due or become due. WAL-MART has no

\ monetary liability or obligation regarding payment whatsoever (other than delivering a

: valid check in the sum referenced in paragraph 3 of this AGREEMENT to Plaintiff),
Plaintiff agrees to bear all tax consequences, if any, attendant upon the payment to him of

la Grasteld * the above-recited sums. Plaintiff further agrees to hold WAL-MART harmless from and
dnches against any tax or tax withholdings claims, amounts, interest, penalties, fines or
:’.71’03,3.. ’ assessments brought or sought by any taxing authority or governmental agency with
s regard to the above recited sums. In the event WAL-MART receives written notice that

.f" any claim or assessments- for taxes, withholding obligations, penalties and/or interest

arising out of this settlement are. being or will be made against WAL-MART, WAL-
MART shall promptly, after receipt of such written notice, notify Plaintiff by letter sent
to Plaintiff’s Counsel.

7. Court Approval: Plaintiff agrees and authorizes Plaintiff’s Counsel to move jointly on
Plaintiff’s behalf for dismissal of any and all claims made by or on behalf of Plaintiff in
the Lawsuit. The motion shall be made in substantially the same form as that in Exhibit
A of this AGREEMENT.

8. No_Assignment: The Parties represent and warrant that no person other than the
signatories hereto had or has any interest in the matters referred to in this AGREEMENT,
that the Parties have the sole right and exclusive authority to execute this AGREEMENT,
and that the Parties have not sold, assigned, transferred, conveyed, or otherwise disposed
of any claim, demand or legal right that is the subject of this AGREEMENT.

9. Governing Law and Jurisdiction: This AGREEMENT shall be govemed and

conformed in accordance with the laws of the state of New Jersey without regard to its
conflict of laws provision. In the event Plaintiff or WAL-MART breaches any provision
of this AGREEMENT, Plaintiff and WAL-MART affirm that either may institute an
action to specifically enforce any term or terms of this AGREEMENT.
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10.  No Admission of Liability: The Parties agree that neither this AGREEMENT nor the
furnishing of the consideration for this AGREEMENT shall be deemed or construed at
anytime for any purpose as an admission by WAL-MART of any liability or unlawful

conduct of any kind.

11.  Headings: The headings of the provisions herein are intended for convenient reference
only, and the same shall not be, nor be deemed to be, interpretative of the contents of

such provision,

12, Modification of Apreement: This AGREEMENT may not be amended, revoked,
changed, or modified in any way, except in writing executed by all Parties. Plaintiff
agrees not to make any claim at any time or place that this AGREEMENT has been
verbally modified in any respect whatsoever, No waiver of any provision of this
AGREEMENT will be valid unless it is in writing and signed by the party against whom

.y such waiver is charged. The Parties acknowledge that only the General Counsel of
‘ WAL-MART has the authority to modify this AGREEMENT on behalf of WAL-MART.

13.  Interpretation: The language of all parts of this AGREEMENT shall in all cases be

construed as a whole, according to its fair meaning, and not strictly for or against any of

’ the Parties. This AGREEMENT has been negotiated by and between attorneys for the
Parties and shall not be construed against the “drafter” of the AGREEMENT.

!lﬂg 14.  Severability: The parties explicitly acknowledge and agree that the provisions of th_is

Sdnches AGREEMENT are both reasonable and enforceable. However, if any portion or
TBLICO Ne. ¢ ~ provision of this AGREEMENT (including, without implication of limitation, any portion
- PURRYA or provision of any section of this AGREEMENT) is determined to be illegal, invalid, or

unenforceable by any court of competent jurisdiction and cannot be modified to be legal,
valid, or enforceable, the remainder of this AGREEMENT shall not be affected by such -
determination and shall be valid and enforceable to the fullest extent permitted by law,
and said illegal, invalid, or unenforceable portion or provision shall be deemed not to be a
part of this AGREEMENT. To the extent any provision herein that relates to the
dismissal of Plaintiff’s Lawsuit or the general release of claims described in paragraph 5
above is deemed to be illegal, invalid, or unenforceable, WAL-MART is not obligated to
honor any of the terms set forth herein and Plaintiff shall retum any amounts paid by
WAL-MART.

15.  Binding Nature of Agreement: This AGREEMENT shall be binding upon each of the
Parties and upon their respective heirs, administrators, representatives, executors,
successors, and assigns, and shall inure to the benefit of each party and to their respective
heirs, administrators, representatives, executors, successors, and assigns,

16.  Entire Agreement: This AGREEMENT sets forth the entire AGREEMENT between
the parties hereto, and fully supersedes any prior obligation of WAL-MART to Plaintiff.
The SETTLEMENT SUM described in paragraph 3 Plaintiff acknowledges that he has
not relied on any representations, promises, or agreements of any kind made to him in
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connection with his decision to accept this AGREEMENT, except for those set forth in
this AGREEMENT.

PLAINTIFF IS HEREBY ADVISED THAT HE HAS A REASONABLE PERIOD
OF TIME TO REVIEW AND CONSIDER THIS AGREEMENT.

PLAINTIFF AFFIRMS THAT HE IS AUTHORIZED TO SIGN THIS
AGREEMENT AND HAS CONSULTED WITH AN ATTORNEY PRIOR TO
EXECUTION OF THIS AGREEMENT.

HAVING ELECTED TO EXECUTE THIS AGREEMENT, TO FULFILL THE
PROMISES AND TO RECEIVE THE SUMS AND BENEFITS IN PARAGRAPH 3
ABOVE, PLAINTIFF FREELY AND KNOWINGLY, AND AFTER DUE
CONSIDERATION, ENTERS INTO THIS AGREEMENT INTENDING TO
WAIVE, SETTLE, AND RELEASE ALL CLAIMS HE HAS OR MIGHT HAVE

AGAINST WAL-MART.
ACCEPTED AND AGREED:
";0 ol By: , : ' AN R - &2~ 70
Sdnot VICTOR ZAVALA TORRES Date
oo i STATEOF _ Petwn )
_ COUNTY OF _M éxicp. )

BEFORE ME, $e undersigned authority on this {2  day of Evere 2014,
personally appeared \licpr 2 Torres , known to me to be the person whose name is
subscribed to the foregoing instrument and signed in my presence and swore upon oath this
AGREEMENT was executed for the purposes and consideration therein expressed.

SUBSCRIBED AND SWORN TO BEFORE ME on this _[2 _ day of Enero 201y,
to certify which witness my hand and seal of office.

NOTARX IC — STATE OF &é%&

(Printed Name of Notary)

My Commission Expires:

Tooeg 0 DA

+ Maria Bloia Greviel}
s Morales Sdnches

+¥ARIO PUBLICO Ne. ¢
ATIYVNO, PURRLA
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ON BEHALF OF WAL-MART:

DA /\,u‘fl /) - Mt —

David P. Murray
WILLKIE FARR & GALLAGHER LLP
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, EUNICE GOMEZ, CIVIL ACTION NO. 03-CIV-5309 (GEB)
ANTONIO FLORES, OCTAVIO DENISIO, _
HIPOLITO PALACIOS, CARLOS DOCUMENT ELECTRONICALLY FILED

ALBERTO TELLO, MAXIMILIANO
MENDEZ, ARTURO ZAVALA, FELIPE
CONDADO, LUIS GUTIERREZ, DANIEL

ANTONIO CRUZ, PETR ZEDNEK, MEMORANDUM IN SUPPORT OF JOINT
TERESA JAROS, JIRI PFAUSER, HANA MOTION TO APPROVE SETTLEMENT AND
PFAUSEROVA, PAVEL KUNC and DISMISS CLAIMS OF SETTLING
MARTIN MACAK, on behalf of themselves PLAINTIFFS

and all others similarly situated,

Plaintifts,
v.

WAL-MART STORES, INC,,

Defendant.

Plaintiffs Felipe Condado, Octavio Denisio, Eunice Gomez, Victor Zavala Torres, Jiri
Pfauser, and Hana Pfausérova (“Settling Plaintiffs”) and Defe:ndant Wal-Mart Stores, Inc.
(together, “the Parties™), through counsel of record, respectfully submit this Memorandum in
Support of Joint Motion to Approve Settlement and Dismiss Claims of Settling Plaintiffs.

The Parties hereby jointly move for the Court to approve the settlement of any and all
claims asserted by or on behalf of the Settling Plaintiffs at any time in this proceeding, as
embodied in the Settlement Agreements attached as Exhibit A hereto. The Settlement
Agreements were reached through several months of settlement discussions under the Court’s
supervision. Each of the Settlement Agreements is a fair, reasonable, and adequate resolution of
a bona fide dispute of claims arising from Plaintiffs’ alleged work on third-party floor
maintenance crews in Wal-Mart stores.

Plaintiffs initially filed this case in November 2003 as a putative class action alleging

Racketeer Influenced and Corrupt Organizations Act (“RICO™), RICO conspiracy, civil rights,
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Fair Labor Standards Act (“FLSA”) and false imprisonment counts.! At all times Wal-Mart has
denied that it has any liability as to any plaintiff or putative opt-in participant. The Court has
supervised settlement discussions between the Parties at various times since this case was filed,
including in settlement conferences on August 11, 2010 and October 1, 2010. Pursuant to the
Court’s instructions at the August 11, 2010 settlement conference, on August 27, 2010 Wal-Mart
provided to plaintiffs’ counsel settlement offer letters for each of the ten remaining plaintiffs,
See Exhibit B (August 27, 2010 letter from Murray to Hon. Madeline Cox Arleo attachin g
settlement correspondence). On September 27, 2010 plaintiffs’ counsel reported acceptances of
the settlement offers by Felipe Condado, Octavio Denisio, Eunice Gomez, Jiri Pfauser, Hana
Pfauserova, and Victor Zavala Torres. See Exhibit C (September 27, 2010 Letter from Linsey to
Hon. Madeline Cox Arleo).2 Plaintiffs’ counsel reported that named plaintiffs Petr Zednik and
Teresa Jaros rejected the respective settlement offers addressed to them. See id.

The Settlement Agreements embody the same payment amounts and other material terms
as the settlement offer letters accepted by the Settling Plaintiffs. Each Settlement Agreement
provides for payment of a one-time Settlement Sum that includes (1) a payment of $20,000 as
reasonable attorneys” fees and costs payable to plaintiffs’ legal counsel, Garcia and Kricko, and
(2) a payment to plaintiff in the amount of the respective plaintiff's alleged overtime damages,
see Exhibit B (documenting calculation of alleged damages for each Settling Plaintiff). (The
$20,000 payment to Garcia and Kricko provided in each Settlement Agreement is non-exclusive;
that is, a single payment of $20,000 is to be made to Garcia and Kricko for reasonable attorneys’
fees and costs.) Wal-Mart will withhold taxes as appropriate and will issue any paperwork to the

IRS as required under federal law.

I The civil rights count was dismissed with prejudice on October 7, 2005, and the RICO
and RICO conspiracy counts were dismissed with prejudice on August 28, 2006. On June 25,
2010, the Court decertified the conditional collective action.

2 Plaintiffs’ counsel reported that they were unable to reach or locate Carlos Tello or
Hipolito Palacios. See id



LCase 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 73 of 74 PagelD: 10121

The Settlement Agreements were reached under the Court’s supervision and represent a
fair and reasonable resolution of the Settling Plaintiffs’ respective claims in this proceeding. See
Lignore v. Hosp. of the Univ. of Pa., Civ. No. 04-5735, 2007 U.S. Dist. LEXIS 32169, at *13-
*14 (E.D. Pa. May 2, 2007) (citing Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350,
1354 (11" Cir. 1982)). With respect to the FLSA claims, there is a bona fide dispute as to the
amount compensation due to the Settling Plaintiffs and whether Wal-Mart was the Settling
Plaintiffs’ joint employer. See id. Accordingly, the release of the Settling Plaintiffs’ claims
under the FLSA is valid and enforceable.

For the reasons stated herein, the Parties respectfully request that the Court approve the

Settlement Agreements and dismiss the claims of the Settling Plaintiffs.
Respectfully submitted,

Attorneys for Plaintiffs

By:
James L. Linsey
Thomas N. Ciantra
COHEN, WEISS AND SIMON LLP
330 West 42nd Street
New York, New York 10036
By:

Gilberto Garcia, Esq.
GARCIA AND KRICKO

68 Summit Avenue
Hackensack, New Jersey 07601

WILLKIE FARR & GALLAGHER LLP
Attorneys for Defendant Wal-Mart Stores, Inc.

By:

Thomas H. Golden



Case 2:03-cv-05309-GEB-MCA Document 251-2 Filed 03/11/11 Page 74 of 74 PagelD: 10122

WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue
New York, NY 10019

Of Counsel:

David P. Murray, Esq. (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP
1875 K Street, N.W,

Washington, D.C. 20006-1238

Dated: [MONTH/DAY], 2010

-4-
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VICTOR ZAVALA, et al., CIVIL ACTION NO. 03-CIV-05309 (GEB)

Plaintiffs, DOCUMENT ELECTRONICALLY FILED
V.

‘'WAL-MART STORES, INC.,
CERTIFICATE OF SERVICE

Defendant.

I hereby certify that on March 11, 2011, I caused the foregoing Notice of Motion to
Approve Settlement and Dismiss Claims of Felipe Condado, Eunice Gomez, Jiri Pfauser, Hana
Pfauserova, Carlos Tello, and Victor Zavala Torres, accompanying memorandum, exhibit, and
proposed order to be served on plaintiffs via electronic filing to their counsel of record, as
follows:

James L. Linsey
COHEN, WEISS AND SIMON LLP
330 West 42nd Street
New York, NY 10036

Gilberto M. Garcia
GARCIA AND KRICKO
Court Plaza South, West Wing, Suite 350
21 Main Street
Hackensack, NJ 07601

WILLKIE FARR & GALLAGHER LLP
Attorneys for Defendant Wal-Mart Stores, Inc.

By: /s/ Thomas H. Golden
Thomas H. Golden

787 Seventh Avenue
New York, NY 10019
tgolden@willkie.com
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Of Counsel:

David P. Murray, Esq. (admitted pro hac vice)
WILLKIE FARR & GALLAGHER LLP

1875 K Street, N.W.

Washington, D.C. 20006-1238
dmurray@willkie.com

Dated: March 11, 2011





