IN THE UNITED STATES DISTRICT COURT
FOGR THE NORTHERN DISTRICT OF QGEHIO
EASTERN DIVISION

UNITED STATES OF AMERICA
by RAMSEY CLARK,
Attorney General,

Plaintiff,

CIVIL ACTION
Nae. € 6&7-575

Vo

INTERNATIONAL BROTHERHOOD OF
ERECTRICAL WORKERS, LOCAL NO, 38;
ELECTRICAL JOINT APPRENTICESHIP
AND TRAINING COMMITTEE,

Defendant.

N Nt et et Nt S M ot A et b et

MEMORANDUM OF THE UNITED STATES
IN OPPOSITION TO DEFENDANTS'
MOTION TO PROHIBIT INTERVIEWS

~ OF MEMBERS OF LOCAL 38

In a letter dated October 12, 1967, counsel for the defendants
requested that the Department of Justice not interview without his
consent and without his presence any of the following persons:

'"(1) Local 38 members or apprentces
"(2) Local 38's present or former employees
"(3) Present or former Apprenticeship Committee
members or ad hoc interviewers of appren-
ticeship applicants or present or former
employees
¢
'""(4) Contractors and gmembers of NECA, Cleveland
Chapter, who are under collective bargaining
ing agreements with defendgnt Local 38, "
)
The United States regsponded to that request by a letter
ol
dated October 17, 1967. In that leteter we agreed not to interview
the current officers or managing agents of Local 38 and the Joint
Apprenticeship Committee without first advising defense counsel,
But we did not accede to counsel's request that for purposes of
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interviewing the other persons listedﬁwe notify him and conduct Hhe



interview "in [his] poffice at times when |[he was] able to be
present. "' (Copies of beth the Octolier 12, 1967, and October 137,
1967, letters have been supplied to the Court.)

3
Defendants have now moved the Court to enter an order

wathord Austiet & D4ttt twmd cued voabboid Ky Uddivt, passtid
prohibiting the Department of Justice from interviewinglperson s
who are members of defendant Local 38 and % that, with
respect to such persons, our pre~trial preparation be confined
to taking their deposition. In their motion, defendants do not
contest our right to interview, without notice to defense counsel and
without his being presXent, apprentices of Local 38 who are not
yet members of the union, former or present employees of Local
38, contractors and members of NECA under collective bar-
gaining agreements with Local 38, ad hoc interviewers of apprentice-
ship applicants, or former or present employees of theAAppre‘ntice—
ship Committee -~ all in cluded in the original letter of October 12,
1967. Thus the only class of potential interviewees about which
the parties have not been able to agree is persons who are members
of Local 38, With respect to these persons defendants’ claim is
based on two grounds: first, that these persons are ''prospective
witnesses' of defendahts; and second, that these persons are
""possible agents' of defendant Local 38. Both grounds are wit hout

merit.

l. "Prospective witnessesl'" Defendants do not cite, nor

are we aware of, any authority or reason for a general prohibition
against confidential interviews by the plaintiff of prospective
witnesses for defendants. In fact, Canon 39 of the American Bar

Association Canons of Professional Ethics, dealing with such
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interviews by attorneys, specifically provides to the contrary:

A lawyer may properly interview any
witness or prospective witness for the
opposing side in any civil suit or e T R

criminal action without the consent of—""
opposing counsel or party.l (Emphasm added. )

Confidential interviews of witnesses are a traditional and essential
means of investigation, and no limitations should be placed on
such interviews simply becauws e the persons are ''prospective

witnesses, '

Such interviews frequently produce information and
evidence not possible in the context of a formal depesition, and m}/

minimize the need of expensive and time -consuming formal

depositions during pre-trial preparation.

2. '"Possible Agents.' The only exceptlon to the bj Bl %
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A lawyer should not in any way
communicate upon the subject of controversy
with a party represented by counsel;
" much less should he undertake to negotiate or
compromise the matter with him, but should deal
only with his counsel. , . .

In recognition of this principle, it is an established policy and
practice of the Department of Justice not to interview a party to a

litigation without first notifying counsel and giving him an opportunity

to be present, non is designed to insure the adversar

entation. The client

With respect to parties to a law su.lt that are corp rat ons . ¥ f(f
or aSSOClatmns, this pwxhwn.mwtﬁm
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because the persons are "prospective witnesses."
Such interviews frequently produce information and
avidamce not possible in the context of a formal
deposition, and they minimize the need of expensive
and time-consuming formal deposition during pre-~
trial preparation.

2. "Possible Agents" The enly cxception

to the general rule reflected in Canon 39, making
£ an LT,

all persons unavailable for cenft@entTal interview,

without regard to whether they are witnesses or

prospective witnesses, is the rule reflected in

Canon 9 of the Canons of Professional Ethics:

B lawyer should Bot in any GG
communicate upon the subject of
controversy with a party represented
by counsel; mach La&ss sheuld Jie
undertake to negotiate or compromise

the matter with him, but should deal
il wikElh ilisi cemmsellli T o

In recognition of this;;figZiple, it is an established
policy and practice of the Department of Justice not
to interview a party to a litigation without first
notifying counsel and giving him an opportunity

to be present. With respect to parties to a law

suit that are corporations or associations, this
policy has meant that the Department of Justice

yoawdd not interview the corporation's or the

assocliation's current officers or managing agents

without giving notice to defense counsel and giving



him an opportunity to be present at the interview.
Accordingly, in our letter of October 17, 1967,

we stated that we would not interview the current
officers or managing agents of Local 38 or the

Joint Apprenticeship Committee without first advising
defense counsel and giving him an opportunity to

be present at the interview. However, we believe
that this policy has no applicability to persons

who are only present members of Local 38 ~emepnih-

out—recrTeeea’ - 01 they haue heldesomc=effiae

insthew=union.in.the past.

Defendants do not claim that the members of
Local 38 are agents. Instead the limited claim
is that they are "possible agents" and for that
reason should, like the officers and managing agents
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of the union, be unavailable for conéiderbdal inter-
views by the Department of Justice. Under any
theory, the mere fact that a person is a "possible
agent" should not make him unavailable for inter-
views with representatives of the Department of
Justice without prior notification to defense counsel
and without defense counsel being present at the
interview. However, our position would be the same

even if defendants claimed, not that the members

of Lecal 38 were "pessible agemits"” of the Ui



but that they were ackbmally "agents" ef the e,

Not all agents of a corporation or association are

PRIV AR
ailable for coadadenise ] 1nterv1ews Instead éﬁw
ilquRNQ;#vvaMMMNMu*hvy T pariaddesss o o &dﬁhkibkﬂMTh#kbwﬂ&&lvj
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of the association or corporation. For example,
Pondare e 1% mn daspec b

in formal epiniem 117, the #FA CommiEtes on

Professional Ethics concluded that a plaintiff may

properly interview employees of a corporate defendant

who were witnesses to the incident upon which the

suit was based even though these employees are

"agents" for the corporation for some purposes.

ABA Opiniens on Preofessiepal Bthiss, page 371

(1967 Ed.) See also, Committee on Professional
Ethics of the Association of the Bar of the City
of New York, QOpiniems Ne. 331 (Pebuuans 28, 1Log&
and Neo. 613 (April 15, 15y, S Driﬁk('L_eg_a_l
Bithies (1953 Ed.)) Qp. 85.

The reason for distinguishing between
different types of "agents" of the corporation or

association deriyes from the uadesds®; rationale

wéﬁﬂ?wg@@fwwci and M b oA s 00 il AR G2

P to insure the party the full benefits

of professional representation, and to protect the
professional relationship betwecn oppesing 2ibeREHES
necessary to the orderly conduct of litigation.

Moham,

The party is protected from imwekiéng any statements -—-



to the orderly conduct of litigation. The party
is protected from making any statements -- however
voluntarily -- that would compromise the law suit.
With respect to corporations and associations, the
need s to idemtify the class of persans Theal wenle
generally have sufficient control over the legal
entity at the time of the law suit so as to speak
for it and bind it in the sense of controlling the
s
litigation. For #lre purpose, the focus should not
be on the potential of the individual to create
liakility for the emEity but rather on the alsidiits
to acknowledge liability for the entity or on the
control of the individual over the entity's
position in the litigation. That is why the
Department of Justice does not interview managing
agents and officers of a corpergticn @F
association which is a party in a law suit without
notice to counsel. Concededly in some instances
the power of particular officers to control the
litigatigm for the entity is extremely limited;
bt there is a need that the greup ef perschs &
be& unavailable for private interviews be identified
with sufficient generality as to avoid particularized
ingquiries in each law suit as to the individuals
officeég or managing agen§g®}éuthority over the law

SlEE .
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acts |which the entity Local 38 will be held legally
reséonsible. Accordingly, the cases relied upon

by the defendants, all involving situations where

a union is held responsible under the National Labor
Relatiens Aect for the acts and statcmehiEs @f 1ES
members, are i%:?pposite. None of these cases hold
that members, "agents" of the union for some purposes,
are vested with the type of control over the union
possessed by the officers or managing agents. The

| W cm O oo pr ot endont™ whowe

analogy should be eJemployees of a

[JVNH ‘ w Ed3
corporat ion adceainiam availabil!&y for c@néBQGHE§al
interviews.

It should also be recognized that =

CaASAL AGALNS el 005 ARG E et e T i |
Raghbtndab--0f~kood, some of the union memkers may
themselves have been subjects of the discriminatory
conduct alleged in the complaint. Fer cuample, ElBS
few Negro members of Local 38 may have experienced
difficulties in obtaining job referrals on the same
basis as white members and such discrimination by
a union against some of its members is specifically
probibited by the statute. 42 U.S.C. §2000s-2(c)(2).
In a suit under Title VII, therefore, the Attorney
Generall, representing the interest of the URiEcd
Statei)may seek to end racial disecrimingticn againse
some of the very persons defendants would treat,

for purpeses of interviewing, the sSame as partijs
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defendant{ Moreover, Title Vil of the Cigil Riclics

nd

Aot spacifically contemplatesAca.pcnleaanmby members

bl Lo ile.

OVE " &l union'in investigations against their unions.

Section 2000e-3(a) provides:

Indeed,

It shall be an unlawful employment
practilce . . . Eor & lalken crdgantitaaiction
to discriminate against any member
thereof or applicant for membership,
because he has opposed any practice
made an unalwful employment practice
by this subchapter, or because he has
made 8 charge, tastificed, dssigEcel b
participated in any manner in an in-
vestigation, proceeding, or hearing
under this subchapter (Emphasis added.)

effective enforcement of the Act may reguiEc

oA . ,PW Wi

the cooperation of some Lahkk.adedislc members

Finally, as we stated in our letter of

October 17, 1967, the position urged by the defendants

e Pt kL~ R alanodsy, Wrmm:;th ﬂ :

Gage—iResbi-ch. fhis..matisx.h

Qn ﬁﬂtvLer—Bhkﬁﬁgﬁn;In United States wv. Inkernatiocmal

Brotherhood of Electrical Workers,

(Cinecinaati) €. 4. Ne. 6478 (SD. @kikc)s case

J\r-

brought under Title VII of the Civil RigmEs Ak of

Bd

1964, the attorney for the defendant objected to the

thesRe

t t t
without first seeking hl'ndwﬂ4 g
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permission. xf%e Court stated that the GCescismmswis
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need only seek the permission ofﬁcounsel prior to

W

interviewing officers and managing agents of the

un lOl’l

bt Thed

anﬂ-ﬁet for interviews of B-nh.-.iuilie members~JL“
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interviewing officers and managing agents of the
union, but that for interviews of members no such
permission was necessary.

We therefore request the defendants' motion
be denied. The mere fact that some of the members
of Local 38 might be, as claimed by the defendants,
"prospective witnesses" or "possible agents" is no
basis for prohibiting the Department of Justice
frem privately interviewing them in order o (EEepane
fully fer trial. We cmphasize that, coREratyH e Ehe
suggestion of defendants, it is the policy of the
Department of Justice te fully explain te all JauEsk=

oo
viewees the nature and purpose of Ehrewe intervieng’

The purpose of the interviews in question -—sisiiih batrud d g

Lo, Yoy i}&‘v{.«{%%q b‘f,,m,, w%% 3 s ‘\’“"*’
to ascertain #ge procedures and practices have’been
2 T p&),"‘ M\&Lv&%
applicd te m and to determine who

o Hual
would be Beast able te testify}on these procedures

and practices so as to enable this Court to make

the judgmen%tf’fh light of all the evidence £ whether

the defendants have ecngacet—tm s—pobeki-eat-praotdce
II
E el Cdiscr iminatﬂ)ﬂ,ﬂwm Uty ::}'-MI

Respectfully submitted,

ROBERT J. ROTATORI OWEN M., FISS
Agssistant U, S, Attorney ARTHUR D, WOLF
Attorneys,

Department of Justice
Washington, D, C.
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