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SOUmHERRN - DISTRICT OF. OHIO
WESTERN DIVISION
DNITED SENEe OF AMERICA, by
RAMSEY "CIERK ,
AttorneyrEEeners ] ,
Plaimntiff,
(SRR /2 CIT O

NO., 6473

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL NO.
@il =1 AL,

Defendants.
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MEMORANDUM IN SUPPORT OF PLAINTIFEF
WINTIEE D) STRATES & AR PP IRO NSO
TEMPORARY RESTRAINING ORDER
A0 SIURINE MV O JPACKS
Since 1961, at least 18 Negroes have filed

applications for Jjourneyman membership in Local 212,

Of these 18, 9 have made awpl Teation since July 27
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Mo Ve vdaiic fof: e Civil Righte Nobt o

e ilialse a . neke Tias beon offered the opportunity
' *

te telka | obEacgnan exemination,

fiEiEilc s eleele ioe e rato synopsizes the dealings

e Mesel A E Wiae Ted with MNegro applicants for

el i L son,,  whio appliad in 1967, will
SoeeigantE Ly e "o ffered the opportunity to take the
SehcelnilledoBtgae 29, 1968 journeyman- exanination,
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journeyman membarship sincé LGHL - ¥ =leilys ek, with
icopect. e dlhese 18 porsons . flie lnion . has detcd on the
applica Meme  ©C gt most seven == Fwo Negro applicants
wen s el sy, rererred to e uEEC: two olbher Nogse
applicants were referred to the JATC some considerable
time after’application was made; and four of the six
Negroes whose applications were pending (including oge
already menticoned above) in July 1963, were invited to
telle the "spegisl lloeg Elonnns tion" given them. Eleven
Negro applicants whose Blopilegitlons were "'Toesived and
filed," some as early as 1963, have never been offered.
e Epor tunity for examination, or acted upon in any
way, since the applications were made.

e e lnclny 1, 1965, Loecal 212 has received 107
journeyman membership applications, 10 of these 107
applicants were Negro. Table II attached lists each of
e 107 =2pplicants 10 tha chromelegical order of their
application dates, together with the race of the appli-
cant, the examinatioh date, and the date of admission to
union membership where applicable. The names of the ten
Negro applicants are underlined. Journeyman examinations
e EEany offered to at least 45 whitie ‘perseis since
July, 1965; some of these persons have been admitted to
meiglersiiin. - At least three of tha appliieguis, 2ll white,
who have been admitted to membership since 1965 were

admitted without examination.



From late 1963, when the Union gave a spécial
Jeurneymanfsievamination fer Negroes, until Mexch 1965
the wnion virtually ceased giving journeyman examina-
Eiems "By March of 1966 employment epportunities: in the
electrical construction trade had improved substantially
Ve T the.preceding yeakee. AL that time & Jointk Comgeﬁéncy
Board.fof the Blectrigal TIndustry was establish&d by Local
212 and the conEFasktor’s assogiation fer the specific
purpose of administering a "competency examination." The
ohly function of this Speciéi Board was to administer an
examination whose stated purpose was to determine those
individuals qualified for referral by the union to elec-
Eeleal sontracters. (A copy of the letter ka fhis effect,
sent by the Board to examinees is attached along with the
applicwtion cptitiad YEiwing Ball Appliecation for
Referral.") No such Board had e&er existed Before, nor
has any existed since. No such examination had ever
been given Before, nor Was any bden given simge. * Both
before and after all applicants for employment were
referred without being required to take any examination
gk all. The examination givenh in March 1966 was not an
examination for journeyman membership and would not lead
to mewibexabip in Teeal 212, Nayor bofore had Loeal 212
or any jeodnt board or committee in which it participated
giigen an exanination whieh did not lead to membership,

The examination was scheduled at a time when there was
considerable public and private pressure on all the
construction trades which had never admitted Negroes to

menbarship.
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ey 1967 the Unien gdministerfed its First
guieral membership examination sipece 1963. No Negroes
Eere  Invited e Eake this emaminatien, It was eonfined
entirély_to ewsons who hgd applied for Jjeurvneymen menhars
ship and had also taken the above described competency

examination.
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@5 the morning of Januaey 15, 1968, the déposigion
of Herbert J. Weikel, President of Local Union 212, was
Eien on behalf of the plainkis®s im this scfien, In.the
geurse of that depesitien Myr. Waeiksl testified that the
Bocoutive Board &f Lecal 212 had concluded that the 1967
journeyman exam would be aduinistered only to those persons
who had applications for journeyman membership on file and
who élso e Ealgen. Che Mawech 1966 sompstency examination
(Deposition, p. 46). Mr, Weikel also testified that the
Bxecutive Board had not censluded that those who had not
taken the competency =xm now haa irblative applieations.
In. Fagt he eastilficas @ Tlliche apnlifedbiens are still oM
Radle " (Dopoeitiean, p. 47). He #8stilfllad funthiss: "1
BolNieve fhe peverdact thet their applicationm was kept on
File and net thfown out orx-destroyed was. showing some
diserinination to those parties, to keep them on file in’
the active file; and if the time ever comes where we
would need more IeuEReymewn 1h ‘the exgenigation gt the
nagt Hest ldeay Wil e iiven censidardtion. " (Ieposition,
pP. 48). He concluded his testimony on this éoint by
skteting that to the best of his knewledge the Unien had
igwer dilspesed of an application befere the applisant
wes, SeslEnd for L journeymen membership,. Re testified that

enly if “acieene took the examination and failed was he



Faaunirad e file another application befere being' tested
again (Deposition, p. 49). :
‘ Melrlilaiell - o BEceadent of Logal 212, also

serves s Chairman of its Executive Boeyied . {Deposition,
e I PSS the ofterncen @f that same day, Mr., Bernard
Jansen, Seécretary of the Executive Board testified thqg
the applications of all persons who had applied priC; to
eempetency examination an@ far whellcver reasen bad failed
to take that examination were inactive and would not be
offered the opportunity to take a journeyman examination
lidiciws they filed a xew application (Deposition, p. 65).
WEE = Futhicr testified that this was the decision of
R ahkiye: Board (Bepesition, p. 71). The minutes of
the EBRcents e Bailie for BMiavren &, 1967 reflect: that the
Bxecliive Boanpd bed degyded te test "gll men who took the
Cenpetency Exen, providrng thesy heve 25 application on
file and had never before belonged e the ITBEW."
(Executive Board Minutes, p. 73). . NHeither here or @t any
gkther ‘point do the minutes reflaet that the Executive
Board had. decided that men who applied for journeymen
mambership prior to the Competency Exam but who did not
apply eor take the cempe tenecy exambweldid nelt ' ha ofifianed the
opportunity to obtain membership. (The relevant excerpts
Of the depositions of Mr. Weikel and Mr. Jansen are
attached.)

T tigespma-—trial brief of Legal 217 cobinsel for
Ehe delfendainEsivahtse i

UBlauntif - Doboing was not offeredd ths 1967

journeyman membership exam because his appli~
cation filed September 14, 1965 was one of
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souaral which were ne lenger ecensidered
Botive after the appliecants fiailed to
appesiE e the MEizen 6, 1966 cempstency
exgit ssEncon ang fagiled to adwise Local
22 e tihelr yemsons - Fer not dppearing

e o

The next journeyman membership exami-

Residen will be given By Loegl 212 on

Siefathaclely’, Jume 290 SHligs8l | to all perEsems

who have current valid applications on : i<
file as of June 11, 1968. Local 212 has decidéd
‘that it cannot made a discriminatory exception in
“favor of plaintiff Dobbins to its decision
inactivating previous applications of those

whe f=aled e iefiused ke appear for the job
EEhnteeEell Exam Maceh 3050 11866 5t api= i he

wohllel e Bee Bt ¢ fenr Ham te file a new
appliceitde s dame 1%, 1988 in order for

him to take a journeyman membership exam

on June 29, 1%68."%

This action was taken despite the fact that the applica-
tion for the 1966 Competency Examination was headed
“Huwamg Bl Meeldeatien fon Refcvmal @nly," and each
applicant was required to sign a statement asserting
among other things that he agreed that the "aforesaid
application is no guarantee of employment but intended
ko referrigyg gualified applicants to employees when
mosdEd .’ In addition each applicant was adwvised by
letter under the letterhead Joint Industry Competency
Bemed Elastriea]l Construwctien Industiy: "The purpose
of this examination is to determine your qualification
to perscem el Sn EoBlieetvical Censtruction Industry.
It must ke mdskecGee that this Beoard has no authority

te adni it gobl to - the Neogal Umion but is intended to

asecnbEsnn BESERR eoi’ ba: placed on the Labor Board.”
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'SOmetime after the competency examination was
administered, defendant Local 212 decided to treat as
inactive all journeymen applican?s vho had for what-
ever reason decided not to take the competency exam.
e result of this deciision wee that all Negroes with

14
then pending applications for journeymen membership were

exeludecd from the @etive dpplicant file,
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TX . CiEgeRT - 212 SHOULD B PROHIBITED FROM

CONDUCTING A TEST FOR JOURNEYMEN
MEMBERSHIP WHICH DOES NOT MEET THE
RGNS BN IERIRS @RS IR, VAT

For the second time since 1963 Local Union 212
proposes to gEmEuct o genewal examination fer journey-
men mempbership. The date set for the examination is,
tem days prior to the day previowsly set down for trial
of this case. The class éf people to whom the Local
proposes to administer the examination is so defined as
e cenlinde all Negrees whe have filed applications for
i sa  prior to Maxeh 1966, 9 of whom were not at-
=B Ehiey @applicsd or at any time in the interim
affcrcel e s@eethsitly to conplete the steps necessary
teo secume JeErR=ielR hlemktersihiip in the Local. Morcover,
none of those Negroes has at any time been referred for
employment by Eoeal 217 te electyicel contraétors who
@ie party e the cplleciige bargaining agrechent.

Imy” EMe gl enary hefining om this case, »éme of the
et enitienl: dissues wild ke <~ 35 o loead-212 --
whether the failure to process the applications of
these Negroes for membership is a violation of Title VII
of the Clewil Riglts dal of BOEAL, If 3% is determined that
the described conduct was a violation, this court will

be. asked to ondexr tiat- tlhe ag@lications be processed

in such a manner as to insure that these Negroes who
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are gualified for membership be afforded e fair
oppor tunity to secure it. Many of these Negroes have
long fears of experience in the électrical teade. . In
determining whether such construction tradesmen are

giigEEEReEl Fow- union membership, the admipistration of

.
-

e tast defendant proposes to give may well be demon-
SEhead ot an-evidentiary hearing to be emntirely un-
suitable. Graphic demonstration of this can bg made
now.

When Local 212 was administering examinations
St meagallae dptervals in 1963 and previous years a laxge
mumber @f persons were admitbted directly to. joarmeymen
membership. However, at the last general examination -
a dhcoretical wribie cecminaien ==~ in July 1967 only
3 of 44 applicants tested were admitted. The group
tested was all white. 43 of the 44 tested h;d worked
for contractors party to the Union's collective bargain-
dinls) cigircemdnt, - At least 21 of tliem had werked feor sueh
@Emsuscheva . for 10 years or more, 41 mep . Eailed the
examination. Of these, 20 electricians who had been
working for union contractors continued to work despite
their failtsg.. Wbl seaves ©f these whe feiled ranged
from 598 ‘t& 880 wet ‘emicll vias apparently satisfactory
to electricil cembtwaetars whe are affiliated with
Lecal "212 @5 demensorated by their continged employ-
e, - (SEEr 2t it enes Bl Tolle L)

ihe - senandetrotion of such an exélusieonary test

te' Negross whe hawe bheen barred by 2 raeially diserimi-

natory pelxey frem e appienticesliip program: and -from
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work referta4 would on its face appear "to be an inade-

Gl T HiEans of testing their skills @s éleetricians,
Evem Sdniasiaiig s if ke Union ware te now offer

to test each of these Negroes and issue invitations to

gael of them 'to participate in the test, it would seem

elaae thit Ehe nature of the examimation to be adminig-

e wanld have to be carefully seFutinized. The ;
Ebigta i s should have ai eppertumnity to examine the
proposed means of examination and to present evidence
thexeon.

Ap adlidtional Sericlis objeetion to cffering
Elisse Negroes an opportunity to teke an examination
senetinme after June 10, 1968 is that imedeguate time
pleulie e gibven thet te prepigve fex sny test.

eRcmscne 200 Has eensdstently meinteined that
nemdershin has nothing to do with emplovment. Moreowver
legr dbe aeticue. dn Failing and refusing & précess
Jeurneymen -applicants in the yeaxs sinee 1963 with the
excepfion of a single general test in 1967 the defendant
has denagnstrafted fior whatever reason g Uk em suffer
no: Injury by the poskpopoment of this task.

Gn . the efher honel Ehe plaintiff United States
weuld suffcr LEreparallic dnEury by the administration .of
an unevaluated test to a grenp eE T pernseons selected by -a

racial ly discrimimatory poliey” without notice to the public

SiE Jiawee when Bhis case ls-om the vexge of trial.



| Dl e

-

ey dence . offorad at tyisl by the plaintiff

-

mald amelude a demonstratien that ene of the means of
resistance to agusl. ambloyment opportunities utilized by
defendant  EesehSisi g dnas oy  the full pullication of
membership did cEplowwenl epportunities to white persons
and the deliberate Rt eldrng of such ieformation from

.
Negroes together with the deliberate rejection of Negroes
T grommidsier Elhiedr race with the effeck of diseouraging
the ~application of Negroes.

The administratien of angther tesk to e greup of
persons pre-selected on the grounds of race and designed
to exclude persons from union menkership rather than to
telie h Ss membexs these persons working under union
auspices for union contractors would once again operate
to discourage Negro approaches to Local 212 for membar-
ship and employment no matter what the final -outcome of
e Titigation mighd lge,

CONCLUS ION

Plaintiff United States has no objsgtyen o the
admindstration of an eéxmamination at aby time to deter-
mine the gualifications of Negroes and white persons to
become journeymen members of Local 212. The plaintiff
United States does object to the administration of an
examination to @ group which excludes Negroes who have
Previously applied for membership; to an examination
which hae meot been publicly néticed 1h @ mammer . designed

e Eosiel el sEemonts . of the commuadty including NegEoes;
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P eaE laet ion. for which reasonable notice is -not

ct

Given . so  thall “aRarcstad persous ean apply fox the
examination and prepare themselves to take it; and to
the administia@ el ed an examination which is nob
¥easenably reilcfeed 80 the skills whieh journeymen

i >

elactriciang MESE possess in oxder o perform in 2 2
manner equivalent to those persons presently working as
elcotrical, joRtneymen members of Lagal 212,

The adninistration of am examination which dees
not meet these criferia iy d ‘wilekation of Title Vil .of
the Civil Rights Act of 1964 and its administration must
be prohibited. In the context of the present case where
the journcyman uERbershlis snagiam has mnot beenm open {o
Negroes at all and in meeswiE peans anly open to anyone
gt IrraguiEs, uwHaEaWed IWtarwells, this CGourt should order
the administration of a journeyman examination which meets

these criteria.

Respecifully suknsii=e,

JORN 7. KERBEN. - ik,
el Y
Bemmriment of Justice
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