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Possible Intervention in Sobol v. Perez,
Civil Action No. 67-243 (E. D, La.)

I. Background

This suit was filed on February 22, 1967, and
an amended complaint was filed en February 27, 1967.
It was assigned to Judge Cassibry. The plaintiffs
are Richard Sobol, who ig a white attorney and a
member of the Bar of the State of New York; Gary
Duncan and Isaac Reynolds. Duncan is a Negroc citi-
zen of Plaquemines Parieh who is allegedly repre-
sented by Sobol in a criminal proceeding against him
(Amended Complaint ¥7). _1/ Reynolds is allegedly
the Scuthern Regional Director of the Congress cof
Racial Equality and a Negro. Allegedly the Congress
of Racial Equality is often represented in civil
rights litigation by Scbol (A. C. 98). Duncan and
Reynclds sue on their own behalf and on behalf of’
?egrces agd civil rights workers represented by Sobol
A Os 99).

The defendants are Leander H. Perez, Sr.,
Chairman of the Plaquemines Parish Council; Leander H.
Perez, Jr., District Attorney for Plaguemines Parish;
and Honorable Eugene E. Leon, Judge cof the 25th
Judicial District of Louisiana. An injunction is
sought tc restrain the prosecution of Richard Sobol
an a charge cf unauthorized legal practice in the

By Hereinafter ecited as "A. C."
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State of Louisiana., Plaintiffs filed an application
for a temporary restraining order but the parties
informally agreed to take no further action in the
prosecution of Sobol pending further action in the
federal court. A check of the clerk's office on
March 28, 1967, disclosed that as ef that date no
respongive pleading had been filed by defendants
Perez, Jr. and Leon, but that a motion for summary
judgment has been filed on behalf of Perez, Sr.

The plaintiffs have filed a request for a three-judge
court, No hearings are presently scheduled. Judge
Cassabry advised an attorney of this Division that the
motion for summary judgment has been postponed
indefinitely and that the Judge hopes that further
proceedings will be avoided by reason of an agreement
which the Judge has proposed to the attorneys in the
case.

Richard Sobol is an associate of Arnold and
Porter in Washington, D, €. Under the auspices of
the Lawyers Constitutional Defense Committee (LCDC)
Sobol has since about July 1966 represented Negroes
and civil rights workers in matters arising out of
civil rights activities and involving federal and
constitutional rights (A, C, ¥6). 1t is alleged
that LCDC has been associated since 1964 with the
Law Office of Celline, Douglas & Elie in New Orleans,
Loulisiana; members of the firm are Negroes (Izid.).
It is alleged that Sobol, in association with the
law firm in Louisiana, and other LCDC staff members
in Alabema and Mississippi, represeut Negroes and civil
rights workers in thousands of cases arising out of
efforts to achieve equal rights for Negroes, and
that such representation is furnished without fee (Ibid.).

It is alleged that, after being arrested and
charged with cruelty to a juvenile while invelved in
an incident concerning the court ordered desegregation
of the Plaquemines Parish schools, the plaintiff Duncan
came to tiie office of Collins, Douglas & Elie and
Sobol and requasted representation "because he believed
that no lawyer in Plaquemines Parish would vigorously
assert all possible defenses and issues in this case,
particularly in light of its invelvement with court
ordered school desegregation (A, C. Y11)." 'This
representation was joiuntly undertaken by Collins,
Douglas and Sobol (Ibid.)."
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On November 21, 1966 Collins and Sobol appeared
before the Juvenile Division of the 25th Judicial
District Court in Pointe-a-la-Hache in connection with
the defense of Duncanm on the juvenile charge. The
complaint alleges '"Mr, Collins introduced Mr, Sobol to
the court and stated that he was associated with him
aud Mr. Douglas in the defense of the matter (Ibid.)."
The complaint dces not state whether Judge Leon was
sitting or whether the introduction to the court
included an explanation that Sobol was a member of
the bar of the State of New York; but on both counts
we have reason to believe from informal contacts with
Sobol and with his lawyer, Bronstein, that this was so.
At that time Collins filed a motion to quash the charges
?gainsg Duncan; other pleadings were signed by Collins

Ibid,).

On the next day, liovember 22, Duncan was arrested
and charged with sgimple battery arising out of the
same instant for which he had been charged with cruelty
on a juvenile. The state subsequently nolle prossed the
Juvenile charge (1bid.). '

January 25, 1967 was the date of the trial of
Duncan on the battery charge. 'Mr. Collins had another
commitment on that date that prevented his attending
the trial and the case was tried by plaintiff Sobol
without objection by the court or the district attorney
(Ibid.).'" Duncan was convicted and he was sentenced on
February 1, 1967 to a 60 day term and $1L50 fine. The
court granted bond pending a petition for review before
the Louisiana Supreme Court on the question of whether
Duncan should have had a jury trial under the Fourteenth
Amendnment (Ibid.). The complaint does not state which
lawyers appeared on February l. Collins, Douglas and
Sobol petitioned for certiorari. On receiving notice
that the petition was denied, Sobol telephoned Judge
Leon and requested an appeintment (A, C, ¥12), The
appointment was granted for the same day and Sobol
appeared before Leon shortly after noon on February 21,
2967 (Ibid.). Sobol presented Leon with a Motion for
Bond and a Notice of Intention to Petition the Suprenme
Court of the United States for a Writ of Certiorari
(Ibid.). The petition was based on the right to trial
by jury. Judge Leon granted hond pending disposition
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of the case in the Supreme Court of the United States.

The complaint alleges "as plaintiff Sobol was leaving

the courtheuse, he was placed under arrest. The

warrant specified that the charge was 'practicing law
without a license.' Upon information and belief, the
warrant was signed by defendant Leon and was actually

made out while plaintiff Sobol was in defendant Leon's
office pursuant to the aforementioned appointment (Ibid.).”
Sobol was placed in the Plaguemines Parish jail for

about three hours until he was able to post bond (Ibid.).
The complaint allegee that no information was filed against
Sohol at that time (Ibid.). lHowever, by informal

contacts we have Leen advised that the information was
filed on the date of the arrest. 2/ On the next day,
February 22, this asuit was filed in federal court.

2/ Sobol was apparently charged under sections 213 and
T4 of Title 37 of the Louisiana Revised Statutes. Those
sections provide:

$37:213:

No natural person, who has not first been daily and
regularly licensed and admitted to practice law by the
Supreme Court of this state . . . shall:

(L) Practice law;

(2) Furnish attorneys or counsel or an attorney
and counsel to render legal services;

(3) Hold himself . . . out to the public as being
entitled to practice law;

(k) Render or furnish legal services or advice;

(5) Assume to be an attorney at lawv or counselor
at law;

(6) Assume use or advertise the title of lawyer,
attorney, counselor, advocate or equivalent terms . . .

in such manner as ta convey the impression that he is a
practitiolier of law; or

(7) 1In any manuer advertise that he, either alone
or together with any other person, has, owns, conducts

(Footnote continued on following page.)
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The complaint, which was brought pursuant to
42 U.S.C. §1983, 3/ asserts seven causes of action.

_2/ (Footnote continued from preceding page.)

or maintains an office of any kind for the practice of
law,

* * *

This Section does not prevent any corporation or
voluntary association formed for benevolent or charitable
purposes and recognized by law, from furnishing an
atterney at law to give free assistance to persons without
Heans .

Any natural person who viclates any provision of
this Section shall be fined not more than one thousand
dollars or imprisoned fer net more than twoe years, or both,

* * *
§37:214:

Except as provided in this Section, no person
licensed or qualified to practice as an attorney at law
or as an attorney and counsellor at law in any other state
and temporarily present in this state shall practice law in
this state, unless he has been first duly licensed to
practice law by the Supreme Court of this state or unless
he acts in association with some attorney duly licensed to
practice law by the Supreme Court of this state.

Nothing in this Chapter prevents the practice of
law in this state by a visiting attorney from a state
which, either by statute or by some rule of practice
accorded specific recognition by the highest court of
that state, has adopted a rule of reciprocity that permits
an attorney duly licensed and qualified to practice law in
this state to appear alone as an attorney inh all courts of
record in the other state, without being required to be
admitted to practice in such other state, and without being
required to associate with himself some attorney admitted
to practice in the other state,

Vhoever violates any provision of this Section shall
be fined not more than one thousand dollars or imprisoned
for not more than two years, or both.

3/ 42 uU.5.C. $1983 provides:

(Footnote continued on following
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First it challenges the application of Louisiana Revised
Statutes Annotated §37:213 and 37:215 on the ground that
Louisiana cannot prohibit a wmember of the bar of the
Supreme Court of the United States from taking whatever
steps are necessary to the practice of law before that
court (A, C, Y14). The second cause of action alleges
that Sobol is an expert in federal questions and that he
acted in association with loecal counsel (A. C., 915).

It asserts that Louisiana cannot punish his cenduct,
because it was protected activity pursuant to federal
rights of Sobol and Negre plaintiffs. The rights asserted
in the complaint include the right to free speech and
expression; the privileges and immunities of Sobol to
practice law, and of Negro plaintiffs to secure adequate
representation; rights under the Supremacy Clause; and
other enumerated rights (A, C. 716-18). The third

cauge of action expressly challenges the two Louisiana
statutes as applied to Sobel (A, C, ¥19-20). The fourth
cause of action asgerts that unless Sobol's conduct was
permitted under the Louisiana statute providing for
out-of-state attorneys acting in association with local
counsel, the statute fails to give notice and is void
for vagueness (A. C, Y21-24), The fifth cause of action
asserts that Sobel's prosecution harrasses and
intimidates him and his cliente in the exercise of their
federal civil rights (A, C. ¥25-26). The sixth cause

of action asserts harassment with respect to Sobol,

as an attorney practicing in the federal courts in
Louisiana, and harassment of his clients with intent te
deny them their equal rights (A, C., ¥27-29). The
seventh cause of action asserts a custom and practice

in Placquemines Parish and in Louisiana to deny Negroes
and civil rights workers adequate representation (A. C,
730-31). The couwplaint further alleges that the

3/ (Footnote continued from preceding page.)

Every person who, under celor of any statute,
ordinance, regulation, custem, or usage, of any
State or Territory, subjects, or causes to be
subjected, any citizen of the United States or
other person within the jurisdiction therecf to
the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws,
shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding
for redress., {(R. S. $§1979,)




i P oo

defendants acted under color of law, and in furtherance
of a conapiracy designed to harass and intimidate
nlaintiffs and supress unpopular views on the suiject
of racial equality (A, C. %32-33).

The prayer for relief requests that a three judge
court be couvened (A, C, T4l). The memorandum subnitted ,
by the plaintiffs contends that the first three causes
of action attack the constitutionality of the statutes
and require a three judge court. The prayer also
requests a temporary restraining order against the
institution or continuation of proceedings against
Sobol, and restraining the harassment and intimidation
of Duncan (A. C. 941).

The prayer further requests a preliminary
injunction pending a plenary hearing, and it requests
the court to declare the Louisiana statutes
uncoastitutional on their face and as applied to Sobwl,
Finally it requests a permanent injunction against
defendants forbidding them from instituting proceedings
or prosecuting Sobol for practicing law without a
license (Ibid.).




Ii. Considerations regarding possible intervention
by the Attorney Gemeral under section 902 of the
Civil Rights Act of 1964%

A, The Requiresents of 3302

Section 902 of the Civil Rights Act of 1964
provides:

Wheaever an action has baen comsenced
in any court of the United States seeking
relief from the denial of equsl protection
of the laws under the fourteenth asendment
to thie Constitution oa account of race,
color, religlion, or naticnal erigin, the
Atteorney General for or in the name of the
United States may intervene in such action
upon timely application if the Attoraey
General certifies that the case is of gen-
eral public importance. In such action the
United States shall be entitled to the same
relief ag if it had iastituted the action.

The legislative history of {902 is sparse. The
section went through radical changes at first. It was
firgt part of the school desegregation title (Title III)
in the Adsinistration bill (House Doec. No. 1248, 83th
Cong., lat Sess., June 19, 1963, 3307(¢)), and provided
for intervention in achool desegregation suits (H.R.
7152). The House Judiciary subconmittee changed Title
III to a sweeping authorization for the Attorney Gen-
eral to iaitiate or intervene in suite under L2 U.5.C.
$1983 (1.R. 7152, Committee Print, October 2, 1963) --
the statute under which the 3obol sult is brought. The
Attorney General testified that Title I1I was toz broad
Glouse Judiciary Committee learings, 88th Cong., lat
Sess., October 15-16, 1963, Serial io. &4, Part IV, pp.
2656~2659), and the full committee changed §301 to an
authorization for the Attorney General to initiate cer-
tain suits regarding discrimination in public facilities
(Committee Print No. 2, Oct. 30, 1963; Union Calendar
Ro. 386). This new Title 1IXI econtained 3302, the first
recognizable precursor of §902. The Manafield-Dirizsen
substitute (Amendment No. 656) in the Senate moved 3302
to Title IX, making it 902, and added the requiremants
that the suit have been brought under the Pourteenth
Asendnent and that the Attorney General certify that it
is of general public importance. The Miller Anendment
(Amendnent No. 769), adopted Jume 12, 1964, added the
timeliness requirement.




The opponents of the Civil Rights Act argued
that 3902 h2s a virtually unlimited scope (see, e.g.,
louse Rules Committee Hearings on H.R. 7152, Part 1I,
January 21-29, 1964, pp. 353, 375, 390, 539). The
proponents stressed its reasonableness and limitations,
and the need for such a provision (see, ¢.g., remarks of §
Sen. dumphrey at 1l1l0 Cong. Rec. 65334; Congressman Lindsay
at 110 Cong. Rec. 2260). . From both the language and the
history of the statute it iz clear that the Attorney Gen-
eral may intervene under 8902 only when:

&) The action seceks relief from a deamial
of equal protection on acesunt of race, color,
raliglon, or mational origin;

b) The Attorney General feels able to cer-
tify that the casa is of general public impor-
tance;

¢) The intervention iz timely.

in the Sobol case there is no timeliness issue.
The question is whether the first twe requirements are
met -~ what kinds of suitsdid Congress intend the Attor-
ney General to intervene in, The subject matters which
Congressmen said might be covered by 3902 are numercus.
Significant far our purposes is the fact that suits
attacking racial discrimiaation in the administration
of justice were prominently mentioned as coming uader
1902 coverage. For example, Assistant Attorney General
Marghall, in a letter t¢ Senator Xuchel said that $902
“would perwmit intervention by the Department of Justice
where, in an action brought by a private party, it is
claimed that excessive bail was set and that this set-
ting of bail constituted & denlal of equal protection on
account of race, calor, religion, or national origin.”
110 Cong. Rec. €559, Congressman MeCulloch, ia his
separate views accompanying the report of tue llouse
Judiciary Comaittee, (Report No. 914, 88th Cong., lst
Sess., Nowv. 20, 1963), p. 156, zaid "attention must be
given to denials of equal protection of the law by local
officials who . . . , in the administration of justice,
treat individuals differently because of race . . . ." See
also 110 Cong. Rec. 2257 (Congressman Rogers of Colorado).

The Congress understood 31902 to grant extremely
broad discretion to the Attorney General. 1In one ex-
change Senators on both sides so atated. Senator Ervia
said that the section 'gives the Attorney General the
power, at his caprice or whim, to intervene in any action
brought in any court of the United States in which the
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plaintiff cladlns that he has been deprived of the equal
pretection of the laws on account of race or color or
naticmal eorigin or religion."™ 110 Cong. Rec, 1346A.
Senator Pagtore replied, on the saue page:

e « « » Third, he has discretion on how
to imtervene. But he amust make up his

mind that it iz in the public interest

te do so.

I do aot believe that the Attorney
Ceneral 1s going to be 2 monster . . . .
I believe that the Attorney General will
be guided by the purpose of the bill.
There nay be situations which are far
reaching, in effect, wien the Attorney
Generzl should intervene in order to
see that the citizen is protected.

Senator Javits, 20 the sane page, added:

s + o o Lts purpose is to give the Attor-
ney General some power to loak ints cases
wihich have caused the greatest difficulty
.+ o » If he thinks [the case] involves
unjust treatsent, he will pursue it. If
he does not think 1t involves {mjustice,
he will not pursue it.

Senator Holland concluded the argument by saying that
the section "would place the judgwment of the Attorney
General above that of the court which considers the
csse.” Ibid. See also the remarks of Congressman
Willis, 110 2ong. Rec. 2256-~57.

it could be argued, on the basis of twe isolated
remarks, that Congress did not intend the Attorney Gen-
eral to intervene in a case waich the plaintiffs are
ceapable of adequately prosecuting. Congressman Celler
asked: ‘'Way should not the Atterney General have the
power of intervening in case of s peor, lonely Negro wha
has been deprived of his constitutional rignts, on the
educational level, on the political level, oun the hous-
ing level, on any level?" 110 Cong., Rec. 2259, On the
same day Congressoan Rogers of Colorade said (110 <ong.
Ree. 2257):
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Where there is a widespresd dizregard for
and disrespect of the rights of citizens
in & comaubity, it is not farfetchad to
conclude that asxsistance will be needed
ta assure & cessation of the unlawful
activities. Section 302 will provide
that assistance, where needed, by giving
the Attorney Geaeral the right to inter.
vene in privately brought lawsuits."™

But if Congress had intended te place such a limitation
on intervention by the Attorney General, it would most
likely have writtea in a needs test similar to the sne
defined in 3301(L) and M07(L).

B. Does the complueint state a couse of action
in the deni of the equal protectlion of toe Lawe of
the Fourteenth Avendment on account Of Face Within th
meaning of section JU.

1. 4s to the Begro plaintiffs,

Taking the factual and conclusionary paragraphs of
the Complaint together (cfi United States v. Bruce, 353
F. 24 474 (5th Cir. 1963)) the Negro plaintiffs have
stated a cauze of action in the denlal of the equal protec-
ticon of the laws under the Murteenth Anenduent on account
of race.  The cause of action is that the defendants
arrested and will prosecute 3abol with the purpese and
effect of depriving the Negro plaintiffs of adequate legsi
representation, on aceouat of thelir race. (See paragraphs
4-9, 11-12, and 27-31 of the Ameaded Couplaint). The
right not to be deprived of adeguate legal representation
in state ecourts on account of race has not been directly
ruled on by the Courts, although it hae been infereatially
referced ts by the Courts. In N.AA.C.P. v. Batton, 371
U.5. 415 (1563) the Court lavalidated om First (through
l4gh) Amenduent grounds a Virginis restrictisn on law
practice by the NAACP, and specifically declined to decide
whether tie reatrictions constituted illegal ragial dis-
erimination. § / But in g0 doing, the Court noted at 4i3:

lawsults attackling racial digcriminatiosna,
at least in Virginia, are neither very
profitable nor very popular, Thay are
net an object of general competition

, / See also Brotherhood of Railroad Truinmen v. Virginia,

377 U.5. 1, 6 (I96EY " .. . In regulating the practice
of law & State canpot ignore the cvights of individuals
gecured by the Constitution.™)
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among Virginia lawyers; the problem is
rather one of an apparent dearth of law-

yers who are willing to undertake szuch
Litigation,

Thae statute in NAACP v. Button was imwalidated
without reference to the equal protection clause, but
the foregeing languaye way suggest that egual protection
amay forbid the applicetion of ostherwise valid Limitations
on the practice of law where the effect of their applica-
tion would be te deny Negroes a meaningful day in Court
because they cannot get adeguete representation from the
local bar. Two Fifth Circuit opiocne allude to the prob-
lem. In Lefton v. City of Hattliesburg, 333 F. 24 280,
283 (5¢h Cir. I96h) (udgdes Rives, Beil and Wright) the
Court statez that, in a federal di&trict eourt proceeding,
“if no loecal counsel are available, a court rule requiring
local counsel should be waived.” Judge J. Skelly Wright
added, for the Court (333 F. 2d at 283-86):

And wimre, as here, the bazic public interest
involved iz the prutection of fundamental cone
stitutional righte of the petitionmers, courts
mast give special heed to the teachings of the
Suprene Court fo permit neither indirect nor
direct “wmesns to ber them from resorting to the
courts to vindicate their legal rights. The
right to petition eourts cannot be so handi-
capped.” [Brotherhood of Railroad Tiainmen],

84 3. Ct, at p. 111/, And since this is a
eriminal case, the constitutional right of the
ageused to the asgistance of counsel of hils own
choice reinforees this principle.
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And Iin United Stotes v. Hood, 295 F., 24 772, 781, footnote
9, Judze Rives said:

The Coverument's brief sets oul at length
why these acts alone will cause such in-
jury as to warrant injunctive relief,

"o « « Such prosecutions, experience has
shown, not only are expensive, but it is
becomins inereasingly difficult for Neyross
accused of offenses in the civil rights
context even to secure coumpetent legal
aggistance, There are no NHegro attorneys
in Walthall County and gcarcely s half-
dozen Hegro attorneys in the entire State
of iissiseippli. Hlecause of the tremendous
political and econcmic pressures brought
to bhear by the State of Mississippi, it is
difficult, if not impossible, to secure
competent white counsel for Hegroes in
cagses such as this. Certainly this will
ve 8o 1f, upon success in this case,

some officials of the State of Missiasippl
will be further eaboldened to use harass-
ment by prosecution to an even greater
extent than heretofore.” 5/

We almo learn from Woed that haraasment by
prosecution ¢f a civil rights worker should be enjoined {f
it would intimidate Negrees on sccount of race, from
registering to vote, While there are important
differences hetween Souol and VWood, O/ Wood seeus to
support a caouse of acticn for the Negro plaintiffa in

3/ See alse, Marshall, Federclism and Civil Rizhta, 58:

""The apperent inability of the bar to bring

itself to provide counsel in cases invelving
racial implications ia alone one nroocf that

our basic assumptions about the workings of

Justice in state courts are wrong."

5/ VUood was brought under 42 U.S.C, $1971(H); Sobel is
brought under {1983: In dgod the Undted States was
plaintiff; ia Sobol there are private class plaintiffs,
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Sobol, wiw represent s class which is allegedly
intIm{dated, oh account ¢f race, by the prosecution of Sobol.

2. As to Sobol.

Sobol alleges that he has heen deprived of the
equal protection of the laws -~ but he does not allege
that it is oen account of his race, color, religion or
national erigin. He deces allege, however, that his prose-
cution has ths purpoze of intimidating and herassing hia
for protecting Hegro civil rishts. This may e a vioclation
of the First Amendment as subsumed in the Fourteenth
smendment, in which cage a court need not reach an equal
protection question as to him. But regardless of the
Firat Amendment question it is arguable that prosecution
of Solol on account of the race of his clients is an
invidious discrimination forbidden by the equal protection
clause, vyt that does not solve the intervention problewm,
because neither the statute nor the legislative history of
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$1902 is clear on the question of whether the "denial of
equal protection . . . on account of race . o " @ust be
on account of the plaintiff's race. It is doubtful that
the question would have geccurred to Congress. But the
argument can be made that Congresa, in enactiang $902, had
in mind the rights of white civil rights workers as well
as those of Negroes, and that Congress intended to allow
the Attorney General to intervene in racial egual protecw
tion cases regarvdless of the ruce of the plaiamtiff,

Intervention by virtue of the Sobol allegations
alone is thus supportable, but bareiy so. Ilwever, if we
intervene by virtue of the allegations of the Negro plain-
tiffs, we would not be barred from participating in other
aspects of the case. 3See, e.g., White v. uUrook, 2351 F.

supp. 401 (M.D. Ala. 1966), in which we argued the une
conatitutionality of excluding women from juries.
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C. Does the complaint state a cause of action
on due process prounds?

The compleint also asserts claims under the
Due Precess Clause of the Fourteenth Amendment. The
arzuments here may provide a basis for decision before
the equal protection issues could be reached., Therzafore,
the validity of the due process claims is relevant to
the question of whether the United States should intervene
under Title IX.

The due process argument rests most strongly
on the lack of notice to Sobol prior to the criminal
proceedinge azainst him., It aleo rests on Scbol's
rights to pursue his profession and Duncan's right
to counsel._ 7/

1. Louisians law and other principles of law

Souol's representation of Duncan, as well as his
other professional activities in louisiana were sanctioned
under most accepted interpretations of the laws providing
for practice by an out of state lawyer, The statute
therefore fails to give notice that the practice of law
as alleged is 1lliegal. The propriety of Sobel's law
practice in louisiana is recognized under La. Rev. Stat,
Ann, $37:214, which outlaws such practice by an out-of-
state lawyer '"temporarily present™ in Louisisana, "unless
he acts in association with" Louisiana attorneys._8/

This statute has rarely been cited, and there is no
reported case showing that anyoune has ever been prosecuted
under it., On the other hand, in State v. denry, 196 La.
217, 198 So. 910 (1940), the trial court allowed a

7/ Plaintiffs in Sobol v. Perez also allege a deprivation
of due process through avridguent of their First Amendunent
rights and specifically refer to freedom of expression on
the issue of racial eguality. It may be that the FPirst
Amendment zllegations are meritorious, ut we need more
specific information in this regard and thig memorandum deoes
not delve inte this pessibility.

8/ Perhaps appearing aleone is not an act in association
th" the louisiana attorneys. lowever, in lefton v. Cit;

the court would permit out-of-state counsel to ''take the
lead in the direction and argument of the case."
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reaident of Texas to assist & Louisisna district attorney
in the progecution of a criminal case over objections

of defendants. One of the reasons the Louisianz Supreme
Court reversed was the lack of proef that the Texan

was sctually licensed to practice law in either Louisiana
or Texes., Id, at 229, Apparently the court would have
accepted a Texas license._ 9/ The only other reported
cages arizing in Louisiana involved out-of-state lawyersn
desiring to appear alone and not in asscciation with
Loulsiana lawyers.l0/ In one such case an Illinois lawyer
had handled local matters for at least two ya«rs and in
the end appearsd in court for litigation. >inson v. jlunt,
211 La,. 1019, 31 So. 24 197 (19&7). The trial court
recoyznized his status over objections by oppesing counsel.
The Lonisiana Supreme Court affirmed on the grounds

that the Louisiana Supreme Court affirmed on the grounds
thet the Louisiana law would permit the lawyer to

practice if the Illinois law would do the same. Under
the Illinois Supreme Court Rule 58 (Vil), Smith iHumxd's
Il1l, Ann, Stat., §110-101L.58 (VII) Illinois courts had
discretion te admit out-of-state lawyers. The

Louisiana Supreme Court reasoned that the Louisiana

law (a predecessor to the present §37:214) gzave the
Louisiana Court the same discretionary powera.

3/ However, in this case there ware other limitations
to congider hecause the Texan hod entered a eriminal
-cage ou the side of the prosecution,

10/ aIn Ex Parte Perking, 224 La. 1034, 71 So. 24 558
5

), Perkins petitioned the court for a declaratory
judgment on his right to either practice aloung cr in
agsociation with & Louisiana lawyer. Perkins nad bLeen
licensed in Mississipni and hsd resided and veted in
Louisiana for 30 years. The court denied his petition
on the grounds that he was not a “vigiting attorney"
under $37-214,
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Robinsen v. Hunt, 211 La. st 1034,11/ Since thesze
are the ouly reported cases on the issue, it may Le
assumed that ncrmally cut-of-state lawyers are allowed
to practice law in louisiana without incident., Further-
more, it ie the customary practice in courts in this
country te grant admission pre hae vice to attorneys
from sister states as a matter of comity. See Mason v.
Pelkes, $7 Idaho, 10, 31-32, 59 P. 24 1087 (193¢);
Freelin: v. Tucker, 49 Idsho 475, 479 (1930); Mock v.
Tesins, 3 I1Ll. App. 2d 281, 292-293, 121 N.E. 24 865
ffgiﬁj; Rebrinson v. ilunt, supra; see also In re HMopsuess,
39 wis. 309 (1876) (recoznizing custom of tting
attorneys pre hac vice, but refusing admigeion to general
sractice on other grounds); In re Pierce, 189 Wis, hil,
50, 207 #.W. 966 (1926) (same). OSee also Atchison,
Topeka & Sante Fe Ry. Co. v. Jackson, 235 F, 2d 39 (10th
s nf!I?EIE—"Eﬁh trial court's admission of a
Minneapolis law firm); United States v. Jerzamo, 154 ¥, 2d
31 (3rd Cir., 1946); LeFton v, Cilty of liattiesoury, liss.,
333 P, 2d 280 (Sth Cir,, 1964); Coocper v. lutchinson, 105G
F. 24 119, 122 (3rd Cir. 1950).

Sobel would have resasovnably concluded that
Louisiana law permitted him to practice there. lie
received nc notice to the contrary from either §213 or
214 of the louisiana law, Normal custom and practice
would also permit him to appear. Moreover, Judge leon's
apparent endorsenment of Sobol's course of conduct would
reinforce Sobol's conclusion that he was properly Lefore
tha court,

2. voul
from later 1Lnveo.

Hot only did the law appear to allow Sovul to
practice, but the complaint and informal contacts suggest

11/ Had Sobol attempted to sppear alone, the rule in
Robinson v. g% would have been applicable. The New York
rule on admitting out-of-state attormeys is similar to

the Illinois rule cited above, and gives the New York
courts discretion., See Rules of the Court of Appeals

for the Admission of Attorneys, Rs VII-l, 29 McKinney's
Consol,. Lawse (Supp. 19664)
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that Leon sanctioned this conduct by allowing Soiol

to appesar alone at trial and possibly at other times

prior teo the day of the arrest. uUnder these circumstances,
subsequent criminal proceedings against Sobol would be
based on the kind of conduct by publie officials that

the Suprema Court has called "an indefensible sort

of entrapuent by the State,” Raley v. Chio, 350 U.S,

423, B26, 438 (19%9); Cex v. Louisiana, 379 U.8. 559, 571
(196%). In Ralgy v. Ohiec the Supreme Court held that
convictions for refusal to answer certain questions before
an Ohio investigatory committee violated the Due

Process Clause where the chairman of the commisaion
incorrectly told three of the appellants that they had

a privilege not to testify. The Court reversed because
(860 U,8. at 438):

"to sustain the judpment of the Chio Supreme
Court on such a basis after the Commission had
acted ag it did would he to sanction the most
indefensible sort of eutrapment by the State --
convicting a citizen for exercising a privilege
which the State cleerly had teld him was
svailable to him.™

In Cox v. Louigisna the Supreme Court reversed a
counviction for picketing too uear a Louisiana courthouse
secause "the officials present jave permission for the
demonstration to take place acress the street from the
courthouse,” 379 U.8. at 5639, The local Chief of Police
and other officiale teld the demonatrators, including

Cox, that they could demonstrate on the sidewalk across

the street, and they did not suzgest that they go elsevhere
or dieband. The Supreme Court held (Id. at 571?:

Thue, the hizheat police cfficials of the
city, in the presence of the Sheriff and Mayor,
in effect told the demonstrators that they could
meet where they did, 101 feet from the courthouse
gteps, but could not meet cloger te the courthouse.
In effect, appellant was advised that a demonstration
at the place it was held would not be gne “near”
the courthouse within the terms of the atatute.

The Ceurt concluded that ’'the Due Process Clause does
not permit convictions to e obtained under such
circunatances™ 1Ibid. Thereafter, the Sheriff ordered
the demonstrators to disperse, At this point the
Supreme Court ruled that Cox was justified in centinuing
to rely on the prior grant of permission and the prior
pfficial view of the law, In the Sobol situaticn, as

in both of these cases, the appropriate official zave




- 20 -

permisasion for the conduct. As in Cox, the permission
was actually an iuterpretation of law, and Sobol, like
Cox, would be entitled to rely on it for determining his
future conduct as well as conduct at the mecment the
permission was granted, and it could ncot be revoked with-
out warning and without valid reasons ta leave Sobol
vulnerable to criminal proceedings. EZven if the statute
were clear, the judse's express permission would protect
Sobeol as it protected the three appellants in Raley v.
Chio.l2/

3. Sobol's rights as an attoruney and Duncan's
richte as a defendant

The Third Circuit in Cosper v. liutchinsen held
that where a state court summar?%y reanoved & lswyer before
the end of the case, *'the lawyer's right in his
profesgional employwent is . . . invaded.” Id., at 123,

In addition, excluding Sobel would be s denial of Duncan's
right to counsel of his own choosing. The Second Circuit
found a right to bring out-of-state counsel inte the
federal courta, resting its decision on the privileges

and immunities of persons to secure counsel of their choice
in Spapncs v. Skouras Theatres Cornurstion, 364 F, 24 L&l
(2nd CIr., 1960) the Court scald (ﬁ. at 170):

Indeed, in instances vhere the federal claim
or defense is unpopular, advice and assistance
by an out-cf-state lawyer may be the only meaus
available for vindication.

The rule permitting the out-of-state counsel to
appear recognizes that in certain situations this may
» the only way to assure persons adequate representation.

See lefton v. City of Hattiesourg, ra. See also
United States v. sergamo, supra, where the Thirxd Circuit

2/ The couviction of a fourth appellant was affirmed

n & four to four decision. The four affirwing Justices
made a distinction between an express statement in the
three convictions which were reversed and the fourth,
where the defendant had been clearly instructed to
angwer questions which were put to him. iHowever, here,
Sobel received no clesr statement or any warning whatsoaver
that this prior interpretation of the law was to e alterxed.
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D. 1Is the private suit barred by the Anti-injunction
statute?

1. The federal anti-injunction statute and

comity.

Tue law provides as follows (28 U.S.C. 52283, 82
Stat. 268 (1948)):

A court of the United States may not grant
an injunction to stay proceedings in a State
court except as expressly authorized by Act of
Congress, or where necessary in aid of its
jurisdietion, or to protect or effectuate its
judgments.

in 1948 §2283 was revised to eliminate the narrow
exception which allowed tie federal courts to exercise
power over state proceedings only with respect to bank-
ruptey matters. The new language allows federal courts
to enjoin state proceedings wherever expressly authorized
by act of Congreas. Since 1948 thuere has been an open
diczpute in the courts over whether 42 U.S.C. §1983, under
whaich the Soboul case is brought, authorizes federal courts
to exercise equity powers over state court proceedings.

The Supreme Court has in dicta recognized the right
to an injunction in special cases i1n Greeanwond v. Peacock,
384 U.S. 808, (1965). The Supreme Court upheid the Dis-
trict Court's denial of reuwoval under the removal statute,
28 U.S.C. 51443, from the court in Mississippi which was
trying civil rignts demonstrators (eangaged ia a woters
registration dirve) for obstruction of public sidewalks,
One of the reasons for refusing removal was the availabil-
ity of injunctive relief. The court ssid, 384 U.3. at 829:;

But there are many other remedies available
in the federal courts to redress the wrongs
claimed by the individual petitioners in the
extraurdinary circumstances they allege in their
removal petitions. If the state prosecution or
trial on the charge of obstructing a pudblic street
or on mny other charge would itself clearly deny
their rights protected by the First Amendment,
they may under some circumstsnces obtain an injunc-
tion in the federal court. See Dombrowski v.
2fister, 380 U.8. 479,




The Court in Dombrowsiki had been able to grant
relief without determining whether 31983 was a statutory
exception to the anti~injunction statute, see 380 U.S. at
484, n, 2. The Court granted injunctive relief before
state court proceedings had commenced, and found 32283
inapplicable on this ground. Ibid. The Court ncnethelesas
gave due consideration to the rule of comity reflected in
32283 which requires federal courts te abstain from inter-
fering with state action unless there are apecial circun-
stances justifying the federal action. Such circumstances
were found in Dombrowski, where (380 U.3, at 485-487):

[Tlhe allegations in this complaint depict a
situation im which defense of the 3State's
griginal prosecution will not assure adequate
vindication of constitutionsl rights. They
suggest that a substantizl loss or impairment

of freedoms of expression will occur if appel-
lants must await the state court’s disposition
and ultimate review Iim this Court of any adverse
deteraination. These allegations, if true,
clearly suow irreparable Injury.

* * *®

e« + « Thne assumption that defense of a
eriminal prosecution will generally assure
ample vindication of constitutional rights
is unfounded in such cases.

Two of the judges of the Fifth Circuit have endorsed
opposite viewg on this issue., In Cameron v. .Johnson,
Mississippli officials were prosecuting civil rigints demon-
strators who had been peacefully picketing the courthouse
in Hattieaburg. The defendants brought a class sction seek-
ing a federal injunction, and a three-judgze district court
sumaarily denied relief. 1In a per curiam opinion, the
Supremne Court reversed and remanded with instructions to
the court to “"first consider whether 32283 bars a federal
injunction in this case," and if it does not, to "determine
whether relief iz proper in light of the criteria® of its
decision in Dombrowsiki v. Pfister, supra. On remand, Cir-
cuit Court Judge Coleman and District Court Judge Cox held
that 42 U.5.C. $1983 creates no exception to the anti-
injunction statute, Cameron v. Johnson, 262 ¥. Supp. 873,

878 (3.D. Misaz. 1966).
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However, in a leagthy and well-docunented opinion,
Circuit Judge Rives dissented on the grounds that {1983,
by authoriz%ng suits "“in equity,"™ suthorized injunctive
relief in & case such as the one before them, Judge Rives
also concluded that the arrests uander the statute were not
for the purpose of preventing obstruction to the flow of
traffic in and out of the eourthouse, but for the purpose
of inhdbiting the freedoa of expression of the plcketers.
Judge Rives said that "under the circumstances of this
case, if the allegations are proved, 31983 is an express
exception to $2283." Portions of Judge Rives opiuion are
set forth as followe (262 P. Supp. at 882-887):

The circuit court first to consider this
question at length was the Fourth Circuit, sit-
ting en banc, Bainesv. City of Danville, 337 F.
24 57% (b Cir. 1308). 1In determining that sec-
tion 1983 was not an express exception to sec-
tion 2283, the Fourtih Circuit reasoned that if
section 1983 was read as an exXpress exception to
section 2283 there would be little room left in
which section 2283 might have an effective {ield
of operation. The Pourth Circulit explained its
holding ag followa (337 F. 24 579 at 3589):

“Creation of a geneéral equity jurisdiction
is in no sense antipathetic to statutury or
judicially recognized limitatione upon its
exarcise. Effective removal of a causge of
action from a state court to a federal court
iz incompatible with further proceedings in
the state court, but there is no iacompati-
bility between a generally created equity
Jurisdiction and particularized limitations
which restrict & chancellor's power or define
the limits of his discretion,"

% * x*

Where a specifie, limited and clearly delineated
substantive right has been conferred by Congress
the courts have found an express exception to sec-
tion 2283, The express exception is the necessary
concomitant of the need to vindicate federally
created rights and is entirely consisteat with the
history of section 2283.

* * *
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Section 2283 is aimed primarily at allowing
gtate courts to proceed to the determimation of
issgues iavolving state law which unight be drawn
to the federal courts. 'fhe allegations in the
instant case ahow that this Court is asked to
vindicate primarily federal rights protected by
a2 specific federal statute. The charge is that
section 2318.5 as applied here iz a subterfuge
for denying plaintiffz their federally protected
rights as they relate to voting.

* * *

The allegation is that the purpose of section
2318.5 and these arrests and prosecutions under
that section is to harass and punish the plain-
tiffe for their participation in the civil rights
movement and to deter them, and others similarly
situated, from exercising rights e¢f free speech
and assembly guaranteed by the Federal Constitu-
tion and the right to urge or aid others to
attexpt to register and vote guaranteed by fedaral
statute. If this allegation is true, plaintiffs
are not asking the federal courts to enjoln the
proper application of state law in state courts,
but sare merely asking that federal rights be vin-
dicated in federal courts whicihh are primarly
responsible for protecting those rights. Under
these circumstances, =zection 1983 is and should
be an express exception to section 2383, Cox v.
Stat% of Louisiana (II), 348 F. 24 7% (5 Cir.
1963).

* * *

The great danger in federal intervention in
atate eriminal litigation {& that it will cause
that litigation to be conducted plecemeal. Thus,
federal courts have declined to intervene to
suppress alleged illegally selized evidence. The
defendant must await federal review through
certiorari or by habeas corpus. In the instant
cagse, if the plaintiffs succeed, then the litiga-
tion, present and future, will be brought to an
eand. As Judge Wisdom said in the Cox (I1) case,
348 F., 24 7530-755: "[Tlhere is no federal
invasion of states' rights. Instead, there is
rightful federal interposition under the Supremscy
(lausge of the Constitution te protect the iundividunal
citizen against state iavasion of federal rights."
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in ¢lty of Greenwood v. Peacock, 384 U,&. 808,
86 §.0r. L80u, 1o L. Bd. 2d 98% (1966), the
Supreme Court held that prosecutions such as
those here invoelved are not removable under 23
U.3.C,A, $1b43, In so helding, the Supreme
Court recognised that under '‘extraordinary cir-
cumstances, ™ where the state prosecutions arve
thenselves used to intimidate perscns in the
exercise of thelr constitutional snd federal
statutery righte, federal injunctionz are avail-
able to protect these precious rights. City of
Gresnwood v. Peacock, 384 U.8. 803, at B2Y, 86

3.0t. L300 (1%80).

“hile the Baines case way be correct as a
general priaciple, its reasoning casnot he
logically applied to cases involving specific
rights clearly and specifically protected under
a federal statute. If the allegations made here
are true, the officiale of the State of Misslesippl
by bringing or further contimulng the prosecutions
here involved have comaitted & federsl crime,
Would it not be absurd to zay that the public
officials here involved way be fined $5,000 and
luprisoned for 5 years by a federal caurt, yet
thaet same federal gourt may not enjoln their com-
wission of that crime and thus prevent their
effecting the very injury the statute is designed
to prevent?

Moreover, section 2283 4s uct g Jjurisdictional
statute, and in epite of its abaslute langusge
does not prevent a federal court from lssuing zn
injunction agsinst a state court proceeding where
conditions warrant such relief. Jection 2283 is
a statutory asdoption of the doctrime of comity.
Judge Wisdam, wrifing for the Fifta Clrcait in
ssuthera California Petroleum Corp. v. iarper,
273 ¥. 2d 715 (3 Cir. 19530) at"§§:71%, said:

“Section 2283 1is essentially 2 rule of
comlty, and the demnand here that a federal
court interfere with state court procsedings
is directed to the diseretion of the federal
court. Thals discretion should be exercised
in the light of the historiecal reluctsance of
fedaral courts to interfere with state judicial
proceedings. "
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Judge Rives then proceeded to analyze the feets in
detail, and he concluded that in fact the deasonstrators
had not obstructed the traffic in and out of the iatties-
burg courthouse, and the overly~bruad Miselssippi law had
been used to obstruct thelr constitutional rights.

As outlined by Judge Rives, the very fact of the
proceedings, the yestraiat on liberty, the cost of 1iti-
gation and the "presence of an uaresclved criminal charge"
.80 injured the exercise of the right to freedom of speech
and assembly that the Mississippl statute was uncoanstitis-
tional znd an injunction shiomld issue.

The Feurth Clreult in Baines v. Danville, discussed
above by Judge Rives, did grant s temporary reatralaning
order, 321 P. 24 543 (4th Cir. 19€3), pending the court's
decizion on the constitutionality of the anti-demonstration
statute under which plaintiffs and others were being prose-
cuted, The TRO was issued in order not only to protect the
Jurisdiction of the court but also bacause the exigencies
of the case presented an “extraordinary situaticn.”™ Id. at
394, However, after a full hearing the TRO was dissolved
337 7. 24 579, (4th Cir. 196L4), affirwed, 357 P, 24 756
cert. den., 381 U.8, 939, The court neld that circumstances
had changed and the TRO was no loager necessary. lowever, the
court nontheless conceded that the limitations inposzed by
$2283 may be disregarded in certain compelling cases. The
conrt disengsed 32283 as follows (337 F. 24 at 593):

it ies a limitation upon the exercise by s
Digtrict Court of its esquity jurisdiction.

It was born of the realizatisa of the prob-

lems which would arise if the courts of the
United States undertook te ilnterfere with
proceedings ln state courts. It wue fathered

by the same principles of conity exemplified

by Douglas v. City of Jeannette, 319 U.5. 157,
63 3. %t. 8§27, " " Z%, Since the
atatute was fathered by the principles of comity,
it has been held that the statute should be read
in the light of those principles and, though
absolute in its terms, is inapplicable in extra-
ordinary cases in which an injunction sgainst
state court proceedings s the oaly means of
aveiding grave and irreparsble injury. Ia our
view, the coagreesional command cught to be
ignered only in the face of the mwost compelling
ressons, but we have certainly been told by the
Suprene Court that in those circumatances it
may be disregarded, for its parentage discloses
that it was not intended to be as absolute as it
saunds,. ™
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See also Mayberry v. Welnrott, 255 F., Supp. 80
(E.D. Pa. 1966). Suit was brought under the Civil
Rights Act, 42 U.S.C. $1983, to enjoin a Philadelphis
judge and other officials from going forward with
eriminel proceedings before them, Without expressly
discussing $2283, the federal district court held that
there was jurisdiction under 42 U.S.0. §1983, but that
this power was to be exercised sparingly in unusuzl
cazes. The court saild (1d. at 81):

Intervention by injunction agalust state
criminal proceedings should be resorted
to "only te prevent manifest injustice
in extracrdinary cases involving the
viclation of fundameatal rights or the
denial of the basic requireanents of due
process of law."

In Cooper v. llutchinson, 184 F. 24 119 (3r4d cir.,
1950) the Third Circult held that the Civil Rights Act,
§1983, confers Jurisdiction notwithstanding §2283 of the
Judicial Code, but it denied relief becsmuze it fuvund a
lack of irrepasrable harm., The Circuit Court renanded the
case and instructed the Bistrict Court (which had dis-
wissed the complaint) to retain jurisdiction pending
detarminaticn on the issue in the New Jersey Courts.
See also Tribune Review Publishing Co. v. Thomas, 133 F.
Supp. 486, HS0-49L (W.D. Pa., 193/7). (Rellef denied on
the grounds that the facts did not establish a wviolation
of the laws.)

The language of the Supreme Court, of Judge Rives
in the Fifth Circuit, and of the Third and Fourth Circuits
seems to allow federal injunctions where necessary to
avold Irrepareble injury to the eonstitutionsl rights of
persons who are being subjected to prosecution. Surely
such irreparable harm £9llows where "the state prosecu-
tion . . . would itself clearly deny . . ." constituticnal
rights. Greenwcod v. Peacock, supra (dicta). 13/

13/ Most degisions which hold that 522383 bars suits under
71983 may be distinguished because the proceedings themselves
did not injure any right. In these cases the 1383 claim
arose during the course of litigation which had been ini-
tiated for valld reasons unrelated to any civil right

claim, For exauple, in Smith v. Village of Lansing, 241 F,

2d 856 (7th ¢ir., 1957) the main Issue Lavolved property
righta, and incidentally the plaiatiff zllaeged a conspiracy
to keep him from cbtaining repair permits for his property.
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Thus, no irreparable injury™ was found in Cooper
v. Hutehinson, where the court had curtailed the accused's
rights to vepresentation by counsel of his cholce, inter-
posing a procedursl due processclaim in the middle of
eriminal proceedings. Moresver, the attorney there was

not subject to prosecutien. In Baines the probable loss

of constitutional rights made injunctive relief appropriaste
where defendants were being subject te trials sometimes as
far as 200 miles from Danville, where some defendants were
already gerving their asentences, and were facing the possi-
bility of the expense of an appeal; all before the constitu-
tisnality of the statute could be determined. 321 P, 24 at
6Ll 337 F. 24 555-394. However, the court dissoelved this
order and deniad further relief when "things [had] einwered
down" and there was “no other basis £ur an aassumptiosn, or

a conclusion in advance, that a trial in the Corporation
Court of Banville of any af these defendants would be
unfair.™ 337 F. 2d at 394,

In Sobol v. Perez, plaintiffs are seeking to step
state action which in itzself is causiag irreparable harm
to plaintiffs' constitutional rights. This is not a mere
question of procedure whichhe arisen during the course of
valid litigation. Here the very reason for the litigation
itself is tainted by the denial of equal protection and
other constitutional righta.

13/ (Cont. frum preceding page)
In Gese wv. Illinois, 317 F. 2d 257, 239 (7th Cir., 1963)

accused was trying to avold stute criminal coanteapt pro-
ceedings arising out of diverce proceedings. In Sexton
v. Barpw, 233 F. 24 200, 226 (6th Cir., 19568) the case
involved only the probate of a will. But see Chaffee v.
Johnson, 229 P. Supp. 445 (8.D. HMiss., 1364), affirmed on
ather grounds, 252 ¥. 24 514 (5th Cir., 1965), cert. den.
384 U.5. 936.




The Second Circult in dicts has recoynized that
equitable relief in the faderal courts may e appropriate
where a state couwrt hag denied litigante their equsl
rizhta Ly exeluding thelr out-of-state lawyer. In
State of Hew York v. Epton 268 ¥.Supp. 27¢ (3.D. H.¥. 19cS5)
a eriminal defendant in Haw York petitiocned the federsl
court for removal under 28 U.8.C, 1843 on the zrounds
that the state bhad deprived him of hia right to couasel,
The Court denied remaval, but it recognized that racial
discrimination might have called for a different result,
Id. at 278. The arrest and proseeutioa aeuding in the
Tnatant case discourages Negrwes in pursuit of their
civil rightes claims in much the same way that the arrest
and pendxag triel of John Haxrdy, who instructed Negroes
in votinz procedures, discoursged Negroes from exercising
their rizht to vote. United States v. Wood, munra.

The Pifth Circuit in Weod avelded the anti-
injuncticn statute by holding ) that it did not apply
when the United States was a party; and (2) &2 U.3.C. #1571
was a mandatory jurisdictional statute. However, the
principles of the Jeod decision should apply to cases
brought by private persons under $1983, vhere the de-
privaetion of righte is effected by the very institution
of proceedings. Sobol's trial itself, like the trial of
Hardy, injures the rigzhts ef the ﬁegraes whom Hardy and
Sobol assisted, and they 'have no adequate relief,”
notwithstanding state procedural remedies available to
Hardy or Sobol., See 298 V. 28 at 78l-782, Civil rights
lavyers ziving assistauce to Negrves in purauit of their
federal rights should wot be arbitrarily su jected ts
prosecution for their activities. As the Court in
polated out, the class of Hegroes to 2e assisted wi %
intimidated whether or net, as in Woed, their inatructor
woh his case in the state court, or, as here, their
lawyer ultimately prewvails in the state court.

£2283 doeg not apply when the United States ig &
Party,

Even if the cowmrt did not have jurisdiction as
estadlished above, if the United States Iintervened $2283
may oot zpply. Generally §2283 os unot applicable here
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to suits brought by the United States. United States v.
Wood, supra; Leiter Mimerals, Inc. v. United States,
352 U.S. 220 957); see also Baines v. Danville,

337 F. 2d at 589, and 593 (dicta). It is not clear
whether this rule can be extended to allow the United
States, by intervening, to confer jurisdiction where

it would not otherwise exist. Section 902 of the

1964 Civil Rights Act dees provide that when the United
States intervenes in an actiom it '"shall be entitled to
the same relief as if it had instituted the action.™
This may mean that injunctive relief can be obtained by
the United States, even if the private party could not
do s0. The dicta in Baines might support this analysis.

If his point were pressed, intervention might improve the
1iklihood that the federal district court would assume
jurisdiction. However, as discussed below, there are
policy considerations against attempting to aid juris-
diction by intervening.
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IIi, RECMIERDATION

There are strong consideratiosng on both sides of
tiwe gueetion of vuether the United States sxould iantervene.
On bslance, I think we snould act. The conflictiag
considerations are dizcumsed below, but I firet should
paint out the resussn that seens wmoel cenclusively to
suggest that we 2ot intervene., aa March 28, 1967, wiile
chacking the file of this cuze in the Clerk's office,

a departosental atterney had a4 conversation with Judge
Cansibry, widch he reported as follows:

[Judge Ceassibry] told me that the

Hotion for Sussary Judguent was fu —

dafiaitely postponed aad Chat ne hoped

that Sarther proceedings by nis court ba

avoided by virtue of an sgreemgat which

ne had propozed to the attorness {n the

case. His propussl was that Flaguenines

authorities drop the charges asgainst Ssbol

and that Sobal be accospanied by local coun-

sel wihile teying ceses in Plaguexines Parish,
This pruoposed setilesent appears Lo be reasaaable.-”’j
interveatica by the United Itates would probabdbly make
xettlesent unlikely. It does not appear to be in tha 7
pablic iaterest to insist osn litigating the f{saues :
£0 this case Lf they can be zettled., In additioan, our
{aterventica in these circuwsstances would probably be
a most uafortunate beginning to our relatiomanip with
a2 new District Judge. 1&/

3n the iaformation we have and the pleadings sz
they stand there ave thwze further considerationsz for
2nd against ilntervention:

1. Liberally cotsirued the eomplaint can be
waid te allege the denial of the equal proteetion of
the laws of the Pourteenth Anendsent oht account of
race within the meaning of Section 90Z; that the case
is one of geseral public luportsnce; and that the postare

1/ Howewver, the Departrental asttoraey who taliced with
Jadge Csswibry farthey stated:

On the busis of Judge Cassibry's demeanor
during this soawversatiosn sad muy xaowledge of
him, I felt that his actisn in seekicg =e aug
Wwas an ianocceat sttespt to be helpfal to tae
Departaent of Justice rather than s asans of
suggesting that the Department was not needed
in this case.
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is such that intervention at this time would be

timely. 1It is fair to assume that among the white

members of the Loulsiana Bar cases involving eivil

rights questions by way of claim or defense by Negroes

or civil rights workers are unpopular, and that the

prosecution of Sobol would have the effect of per-

petuating a system under which Negroes have limited

access to adequate representation in such cases. 1t

could be said that the United States has a substantial

interest, and it is of great public importance, in seeing

that the avenues of adequate representation in state

courts are open to Negroes pressing civil rights claim--

the Nation will be benefited when litigants themselves

can effectively press their civil rights claims in

state courts rather than having those claims increasingly

pressed by the federal governmwent in federal courts.If/
5

On the other hand consideration should be given

to the possible future effects of adopting a very

broad construction of Section 902. There is no reason

to suppose that the interest of Negroes will not be

adequately represented in the Sobol injunction suit in

the federal court; and intervention therefore might

suggest that adequacy of representation is not a signi-

ficant criterion in the exercise of the discretion of the

Attorney General., And since the Sobol federal case

will not resolve questions affecting our law enforce- 7

ment responsibilities -- the statutes which we enforce --

intervention could suggest that this aspect is also

not a significaent criterion in the exercise of dis-

cretion by the Attorney General unless it is made clear

that these factors were considered in ths case but

were outweighed by other factors.

157 The Sobol problem is not @onfined to Louisiana.
A similar suit was filed in Alabama, but was settled
when the L.C.D.C. attorney left the State. Jelinek v.
Boggs, S.D. Ala., Civil Action No. 4338-67.  Berl
Bernhard of the Lawyer's Committee told us he expects
a case in Mississippi. See also the Reporter, Vol. 36,
No. &4, "a Civil-Rights Setback in Southern Courts.¥
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2. At the outside limits this case might
involve preasing for the proposition that in cases
involving civil rights claims by Negrces and civil
rights workers, at least in states where the caste
system has prevailed, states may not exclude practice
in its courts by lawyers from ocut of state. The case
could conceivably be disposed of on narrower, non-
equal protection grounds; but since our authority under
Section 902 is tied to equal protection claims inter-
vention by us may mean a commitment by the United States
to the broad principle. Since there is some risk of
losing this broad principle, it might be asked whether
Negro representation would be better served in the long
run by a decision on narrower grounds based upon specific
facts of the case. On the other hand, we could assert
the equal protection claim more narrowly. For example,
without claiming that Negroes have an absolute right to
out-of-state comnsel, we could argue that in the
circumstances of this case, whereSobol was in fact
agsociated with a Louisiana firm, it was an unreascnable
burden on Plagiemines Parish Negroes to exclude him frmm
practice. There is additionally the intimidation peint
which, 1if proved, would bring the Sobol case intc the
same company as Wood and would therefore not necessitate
reliance on the broeaden grounds

3. There is gome doubt as to whether Sobol's
federal case may be barred by the anti-injunction pro-
visiong of 28 U.S.C. 2283. However, there is some
authority for the proposition that suits by the
United States to enjoin state proceedings are not
similarly barred. 1t could thus be argued on the one
hand that this being a case of general public importance
the Attorney General might possibly intervene in order
to save it from a dismissal. On tbe other hand it
could be argued that it is unreasonable and improper
for the United States to put its weight intc a case
solely to provide the court with a jurisdictionmal basis
basis for proceeding.
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4., 1f we decide that this appears to be the sort
of case in which we should intervene, we should not do so
without establishing independently some of the critical
factse. 3Some of the factual holes that occur to wme are
as follows.

Has an information or indictment actually been
filed or returned against Sobol? If so, what specific
acts form the basis of the charges? Does the charge
go to his defense of Duncan, or to his efforts to secure
the setting of bond pending petition for certorari, or
both? What proof is there, if any, that the defendants
(especially Judge Leon and Leander Perez, Jr.) knew
that Sobol was a member of the Bar of New York but not
Louisiana, that his business in Louisiana is solely
that of representing Negroes in civil rights cases with-
out compensation from them, that he was actually
asgociated with a licensed local law firm? What exact
conversation occurred when and in whose presence
between Sobol and the defendants (especially Judge Leon)?
To what extent are HNegroes in the greater New Orleans
area (and Plaquemines Parish) unable to obtain adequate
legal representation in cases involving civil rights
questions? ihat is the mormal or general practice in
the courts of Louisiana respecting representation by
out-of-state lawyers apart from the letter of the law?
What are the details of Duncan's retention of Sobeol
as counsel? How many lawsuits has CORE been involved
in in Louisiana? What have been the issues? In how
many such suits has CORE been represented by LCDC?
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Although Section 902 of the Civil Rights Act of
1964 does not expressly require the Attorney General to
be satisfied that the private suit is meritoriocus (as
is true with cowmplaints under Title III, for example),
some of the legislative history set out, supra, implies
that the case should be weritorious., 1In a tion the
Attorney General does have to certify that the case
is one of general public importance; and in the past this
determination has been based at least in part on a
close exawination of the underlying facts. It is there-
fore recommended that if, on the Wwasis of legal and
other considerations explored herein, it iz decided that
intervention might be warranted some investigation
to resolve these questions of fact should be under=-
taken.

5. On balance, in the absence of our own
formal and independent investigation of the facts, 1
am inclined to recommend against intervention because
(a) there is reason to believe that the legal repre-
gsentation in this case will be good (perhaps excellent);
(b) there is a possibility that without ocur inter=-
vention the case will be settled and the charges dropped;
(c) our intervention may have the appearance of a pur-
pose to keep the case alive; and (d) there is a fair
risk of losing the bread principle and in so doing _:g
Negro representation could suffer a setback.
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