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the panels in these cases cousisted of Judges Rives,
Johnson, and Pittmen in NAACP v, allace and Judges Rives,
Johnson, and Groows in Lee v, Macon Covnty Jloard of
Edugation. Preliminary to the argusent Judge Rives, who
nresided, zald that the Court had denied the amctions of
state superintendent of education Stone to disniszes in
each caze as to hia, Mr, Satterfield, representing
Dr. Stone, then requested that the Court first consider
a brief which the defendants had prepared on that point,
and Judge Rives said that if the Lrief convinced then
that the order should be changed the Court would do so, .

The Court then considered the Governnent's metion
to supplement the recerd by introducing in evidence an
affidavitc giving mcre nearly correct desegregation
statistics. Mr. Satterfield objected te the introduction
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of the affidavit on the grounds that the zources for
the affidavit were hearsay. The Court granted the
motion with the understanding that the defendants
can look at the sovurce documents for the affidavit
and way covrect the affidavit by affidavit within a
reasonable ctiae,

Judze Rives then stated that the Court cannot
dacide these cazes for a cengiderable while, but that
the cases will be declded in time to be effective for
the Septeabar 1957 school opening. Judge Rives sald
that it would be the disnosziticn of the Court to hold
the case ssmiting the cotcome of any en hanc hearing
that aight be held ir the Jefferson County case, He
sald that Counsel may file supplementary briefs in
these cases within 15 days of the argusent; on request
of Mr. Satterfield the time was extended to 20 daye.

Judge Rives said that although the leg case was
the older of the two the L{ssues were clear in the HAAC?
case and that argusents in that case aight help clarify
the issues in the leg cace. The Court therefore held
arguvent in RAAC® v. Yallace first.




Joan Pranklin argued for the HAACP. She begzan
by saying that the Plaintiffs preaise the unconstie
tutionality of the anti-Guidelines Act on specific
provisions in that Act. Section I eslls the Guidelines
unconstitutional.,

Judge Rives:

There {s also the issue of whether the Guidelines
have to be signed by the President. 1 have donhe some
research on this aid have found that under sose types
of statute the Prezident needn't personally approve
erery rezulation but that {n other statutes swhich vest
discretion in the head of the denartment, the President
must sign the regulations. Counsel should brief thie
soint as well as the legislative history of tha provisions
requiring presidential approval. Can the President
subdelegate authority to pass rules and regulationa? I
will srovide Counsel with copies of ny law clerk's
zencrandim on this point,
¥Mlss Frankiini

The »resmdle to the Anti-Guideline Act shows the
Alabama Legislature says that it {3z concerned with
racial {abalance and with emplopsent. But we aren't
daealing with these concepts but inatead with an attack




on the desegregaiion process itself. The Jefferson
Sounty cate points out that in southern states “racial
imbalance” hag no meaning.

Judge Rivea:

In your briefs develon whether the distinction
between dg facte and de jure desegregation is sourd or
whether this {sn't really making one law for the North
and another law for the Scuth. I've locked at the
Blecker case froa the eastern district of Kew Yorh in
226 #, Supp. which Judge Wisdon relies on in the
Jatferson Coupty case and I wonder vhether it is
really authority fer the distinetion.

Hisa Franm:lin:

1 argued the Zarkedale case and contended there
that State action was involved,
Judge Pives:

I1'm referring to the Slogker case not to the
Barksdale cose. You should shephardize the Blocuer case.
Mizs Prauklin:

State action is involved where racial lines are
pruncsely draen., This is aslsdlar te, but still different
from, lines that heve racial effect but were not racially
dram. The techniques in the Guidelines are designed
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for the South and are aporopriszte for the situation
there, HS7 ic entitled to treat the different situations
in the di{fferent narts of the country in differsnt
manners. There {8 a contractual relationship between
HEY and the local boards and no one has the right wo
avidtrarily interfere with that relatiomshis. lemzon

: iz an asthority for that propesition.

Orlesns, which holds that once a local autherity bas
made a contract it sust have the pover to continue
perforsing it.

The Alabama low strikes dirvectly at the Hegern
sunils, who are third narty beneficisries of this
contract. They therefoprs have starding., The Haace

alse has atauding. w3s a sult te

vipdicate the righte of the members of the RAANP and so
is this. The justin cese in 112 F.2ud also supports
cur standing. So does Saith v, Herrilton, 356 P. Ind
770 in whigh the Court uwpheld the astanding of a teachers
association to sue to desegregate not anly the facolty
but alse the schouls theaselves. The Court held that

the sssogiation could acseert the vights of pupils.




Carter v, Johnston at 256 P, 2nd 962 iz a suit in
which the Sourt upheld the right of the Mizsissippi
Preedon Deaceratie Party to challenge the anportionzent
of the Mississippl legislature., Miss Franklin concluded
her argusent by saying that the provisions in H-4k4&
referring to racial imbalance and esployuent had a
clear awaning in Ught of the lack of desegregation
in Alabama,

Hr, Barrett then arzued on behalf of the United
States,
Mr. Barvettt

The United States seaks a declaration that Alabama
Act 252 (Hei46) ie unconstituticnal. The defendante’
crosse clain asserts the validity of the Guidelines.
The Governaent agrees that leacn v, Boscier Parish
supports the slaintiffs® standing., In additicn, there
con be ne question of the interest of the United States
in this case. The United States s a contraeting sarty
te the &41l%; it {s alsc the enforcer of Title VI,

Act 252 must fall., It i3 more than an expression
of legal opinion or a nullification resclution., It is
instead, a statute, passed by both houses of the
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lagislature and signed by the governor of the state,
declaring contract relationshipns under Title VI
inveliid. It directs citizens of Alabama to ignore
obligations under Title VI and to ignore asaurancez
executed porsuvant thereto. Act 232 must fall under
the suprenacy clauce as cohtrary to fmul‘ laer and
policy. We know of no other case exactly like thias.
The State is powerless to act in this fashion., The
State cannot arrogate from the courts the right to
rule on the validity of federal laws. The State
having attempted to do so, there is a case or
controversy.

The Guidelines ara valid., Section 601 declares
& naticnal policy and Section 602 requires the adainise
trators of the hundreds of federal prograas to effectuate
the purposes of Sectiom 601 by adopting regulations of
gereral anplicability to be approved by the President.
HE? adopted such regulations and the Preaiden® anproved
them, These regulations apply to some $5 programs
adzinistered by the various parts of UB?,
Judge Rives:

Do you claim the Comnissioner can adopt rules
of gemersl application without Presidential asvroval?




Hr. Barratit:

Yes., The Cozmissioner can adopt rules of general
application for running his shon, Such rules do not
twave the force of las, The “resident, after signing
the regulations, needn't deal with each specific school
aysten or each specific problea.

Judge Rives:

The Commissioner has no greater pomer than the
Secretary of H@DY,

#r, Barrett:

The regelations laid dutles on the Commaissioner.
He must detercine whether wvoluntary deseZregatioen plans
are adeguate. The regulaticns cannot deal with the
specifies of the mechanics of desegregatiocn from vear
to year. Cobgress could net have intended the regulation
te deal with every single detail of every single program
and to have precluded the President from delegating this
job,

Judge Rives:

“hat iz the lsgislative history?
Mr. Barrett:

1'm not aare of any. %e will check this, 1
believe there iz nothing that nrecludes the Commissiener

from having a statement of his pnolicies,




Judge Rives:

The Comsissioner can have rules for particular
cases, not of general applicabiliry, but 1'm not se
sure about whether he can have such general rules
without Presidential aporoval.

Mr. Barrett:

1t is imnocrtant to lsoh at the manner in which
tha Guidelinez develeped. Title VI was passad in
July, 1964, In Decenber, 1964, the regulations were
adopted and apnroved by the ®resident. The Suidelines
came in April of 1963, Comaissioner Howe testified
on deposition that vhen HEW first sdvised schocl boards
of the las and of the regulations a cotmon ressonse
a5 the question by the school boarde; “that do we
have to 407" In order to mest these dewnands, the
Commisgioner lssued the Guidelines. The Comaissioner
wag dealing with some 6,000 sciwel systems.

Judze Rives:

The statute dees not refer to one rule, regulation,
ete, but to rules, stc. At this point Judze Rives
asked for copies of the regulations to give to the
members of the Court to lock at during the sarpment.
Mr, Darrett:

The language of Section 602 deoes not zay that
an edainistrator shall net adopt rules unless signed
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by tike President. It is not phased in negative language.
Instead, it requires that the adainistrator adept rules
of general appliecadllity, tc be sporoved Liy the
Precident. This does not forbid adeption of further
rules without Presidential approval. These rules would
not be regulations with the force of law ut werely
statenents of intention.

Judge Rivesn:

There muy be some validity te the distinetion,
but I'ns not convinced ye:i.
HMr. Barrett:

Just as the courts, under stave decisis, folle-
past decisions, the aduinfistrater may feel a need to
intreduce scme consletency into his overaticn,

Judge Rivea:

But deesn't that then become the law?
HMr. Darretct:

It i3 essential for the Comaissioner and the
schivcl syetens to have a guide to what the Cownissiower
will do,

Judge Rivess

The purpose of the regulations is to let the

people know what the law s that goverus them,
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Mr. Sarrett:

But aduivistrative articulation of what the
Comissicner iz going to do iz not fingl law, Such
articulations leave open anothey leval of questions
of even more detall, What the Comminsioper does is
open to guestion in the adaindstrative hearinga. The
fact that he puts down on paper what his practice ia
does ot make it a regulation with the force of law.
Judge Rives:

The basic guestion in this case is how far
Hr., barratt:

The questior has been raised as to whether the
cootent of the Guidelines conforus with federal lavr,
As to faculty, Section 604 does not insulate boards
from dealing with raclal discrimination and the elimina-
tion of the dual system.

One problem with this case i{a defining our temrms.
2rom does not use the words "dual systen,” Dual
systes can wmean two sets of schools intenticnally
designed for each race, or two asts of schocls that
acclidently end up with diffarent races in attendance.
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Does Brown say that peonle of either race may be
forced to atterd a schosl they don't want to attend?
Mr, Barrett:

I don't use "dual system”™ in tha sense of a
syste:a in which childrem of different races, for
fortulitous circumstances, are in different schools.
But 1 mean more than a lack of a cholee of where to go
to scheol., The cases that talk about freedew to
choose or the riht to stand equal before the law
masn oore than the right to choose betwean two
schools, one of which the State has designed for
Negroes and one of wvhich it has designed fer white
students,

Judge Rives:

That's not true freedea of choice. Hut neither
is it free choice to say you must chocse to attend
an integrated school, There is a conziderable amount
of integration required by free choice. Dut does
free cholce take a buck seat to integration?

Mr, Barrett:

The Constitution and Brows do not require
free cholice.
Judize Rives:

The Suprese Court has ruled that faculty de-
segregation is a matter for a hearing. The
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question in each case i{s whether the circunstances
are such that faculty desegregatican is required.
Mr. Barrett:

You don't eliminate discriminstion by saying
that yvou could go to either part of this racially
oriented systen. 1 will discuss this further inm tha
leg case with illustrarive examnles. The defendants
argue that the Guldelines require racial balance and
that racial balance i{s forbhidden by the statute.
Judge Rives:

It sdght zlso be unconstituticnal to require
recial balance. Boll

aroe says that racial
conaiderations viclate due process unless there iz a
valid governmental purpase. Perhans voluntary segre-
gation may at times violate equal protection - this
may be the meaming of the Supreme Court citation of
the Kansas case.[Apparently referring to Brawm clte
in Bellingl. But it may mean that only enforced
segregation is bad, It might be better tc integrate,
but the question is what the Comstitution requires.
Some Negre and vhite children say/refer to go to mn—
mixed asechools. The Court must look to the interests
of all classea. My opinion has Leen in line with
the Brigus dectrine.
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Mr. Barrett:

% have been dealing with three concests. One
ie what obligation dees the Constitution place on
the State in the operation of ite schoola., The State
cantot comel segregation. The second is where,
wnder no compulsion from federal authewrity, a state
elects to provide for the achievement of racial
balancs. The weight of authority of the Federal Courts
is that the states may do that L€ they clwose to.
Consistent with the Constitution, the states may
consider race. This is probably the sort of thing
Congress had in aiod in the racial balance limitations
in the Civil Rights Act. The third concept is vhere
thare has been enforced segregation and a conconmitant
dual system, what should the courts do to correct the
situation. The Court, {m granting relief, may take
race into account. The voter diecrimination casces
i{llustrate this fact.
Judge Rives:

There is no gueation that you cab heep statistice
by race. But if you use the goverasmental process to
require integration, aren't yeu encreaching on Srown?
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¥r. harrett:

The Court can order the scheel board te undo
what it has done. This can be called "integrating.”
Judge Rives:

Therve is a considerable amcunt of Integration
required to remsove discrimination, tmt if you o
further you deprive children of Loth races of their
rights,

Hr. Larrett:

You den't have to go beyond that noint. e

nropose relief within that doctrine.
RECESS

Hr. Satterfield argued on behslf of the defendant
state officials.
Mr. Satterfield:

The questions posed by the Court this merning
go to the vitals of these cases. The cardinal issue
iz one of individual freedom from restrictive federal
action or state sction pursuant to federal rules. The
desggrezation cases in the Supreme Court were concerned
with the removal of governsental restrictions opn the

freedom of children and their parents. ko case above
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the distriet court level except the

case, holds that the Government can destroy the
freedoun of children and parents in their choice of
schools. The #th Circuit decision of December 15,
1967 explains fully the Xeam cose. 1t holds that even
if the students of one race choose to attend one set
of schools and studentas of the uther race chooese to
attend the other set, that is permaitted under the
Conatitution.

Judgze Johusoni

De you agree with Judge Rives®’ statement that
the Constitution regquires Iintegration to the extent
necesgary to desegregate?

Mr. Satterfield:

1 agree, to the extent that that means that
desegregation may entall some “inter-mixing.”
Judges Johnson and Rives:

Is some faculty decegregation required?

My, Satverfield;

In the jradley case the question wis remanded
for a full evidentiary heering.
Judge Rivest

In some fnstances faculty desegregation is
required and ia others it iz not.




Mr. Satterfield:

1f the hearing discloses that free cholce
cannot be carried out without faculty desegregation,
Bradley requires faculty desegregation. If faculty
desegregation 1s not necessary, Eradley does not
require it, The Guidelines go a thousand times
farther than Sradley. Heither the Coustituiion nor
the Bradley cese require a trapefer of teachers to
remove the identifiability of the school.
Judie Jelmsont

Is there a duty to remove the affects of past
digeriaination?
Hr. Satterfield:

tot in the samse used by the Commiseioner. There
is a duty to establish a true freue choice.
Judge Johnson:

1s there a duty to rescve the identifiability of
the schools by race?
MNr. Satterfield:

Neot 1f that identifiability results froa the choice

of the students,
Judge Johnson:

let ne give you a specific examsle, Take George
“ashington Carver achool in Montgowery where there

are all Negro teachers and sll Regre students?
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Mr. Satterfield:

George Yashington Carver is not identified as
a Negro school. It is permissible to have achool A
preferred by white children, school B preferred dy
white and Negro children, and school C preferred by
Negroes.

Judge Rives:

How far back must we go to undo cur sins? Must
we %o back to Africa? Huset we undo what was done
before Brown? The principle of equality and of
freedon conflict here. "“hite children are entitled to
the due process of the law. Should the sins of their
parents be visited on them?

Mr, Satterfield:

The Court has put its finger on the problenm
that the Guidelines seek to hide. The Guidelines are
based on the premise that two wrongs wmake a right.
Judge Johnson:

That begs the question of whether Section 404
forbids faculty desegregation and the question of
wvhether the Guidelines require racial balance.

Mr. Satterfield:

As to the Guidelines they provide that the

systems that want federal aid "must" do certain things.
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Senator Pastore said that all procedures must follow
the regulations; the President muat approve them.
Exhibit 1 to the Howe deposition and page 29 of the
Howe deposition are statements by Secretary Gardner
and Commissioner iHowe that the Guidelines are of
general applicability., See nage 33 of the defendants®
brief.

Jfudge Johnsons

Section 80.4(c)(2) of the regulations requires
the school systems to subasit plans for desegregation
wiiich the Comaissioner determines are adequate to meet
the purposes of the Act., Doesn't this authorize the
Commissioner to have standards to decide whether the
plan is adequate?

Mr. Satterfield:

The Commissioner cannot do this vhere Congress
asrovides that rules must be approved by the President.
The regulation is contrary te law {n that respect. The
President cannot redelegate his authority.

Judge Johnsons

Was {t {1legal to authorize the Comnisaioner to
decide whether a school system met the purposes of the
Act?
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Mr. Satterfield: &

The regulation is not as full az Congress
intendmd it to be. Congress did not {atend the
Commissioner teo have so nuch discretien.

Judge Jehnson:

I understand your positien now.
Judge Rives:

Is {t true that the 1966 Guidelines were not
before the district courts in the Jeffersou County
case?

Mr. Sstterfield:

That {s correct. The Guideliaes desatroy the
limitation in the Civil Righte Act of L964. [At this
point Mr. Satterfield read parts of his brief]
Commaissioner liowe's deposition, the letter about
Walker County, and MEW practice shows that the
Comuissioner requires integration to whatever extent
he, in his discretion wanta. This is forbidden not
only by the Civil Rights Act but also by thae Elementary
and Secondary Educationr Aect, which forbids the
Comissioner to control the assigament of studeuts.
Judge Rives:

What {s the connection of the Elementary and
Secondary Education Act with tha Civil Rights Act?
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Mr. Satterfield:

Commisesioner Howe testified that he applies
the GCuidelines to programms under the ESEA. The ESEA
is the latest congressional expreassion of intent
respecting schools and therefore helps us iu inter-
preting the Civil Righta Act.

Judge Rives:

Does the Comissioner cut off funds uuder the
ESEA?

Mr, Satterfield:

Yes.
Judge Johusons

Does the Constitution permit Congress to
prohibit the Commissioner from holding up funds for
failure to comply with the Constitution?

Hr, Satterfield:

Yes. Comalssioner Howe is an administrator
with all of the vices of administrators, as pointed out
by Judge Wisdow in the Jeffergon County opinion. On
Hovember 3, 1966 Congress added to the Llementary and
Secondary Education Act limitation, "or to require
the assignmmnt or transportation of students or
teachera in order to achieve racial balance.”

Judge Rivea?

Congresge bay asswee that state officers will

follow the Constitution.
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Judge Johnsenst

Do you attach signifiecance to "{n order to
achieve racisl balance.” Uould the Commissicner have
the right to require racial balance in order to eliminate
diserimination?
Hr. Satterfield:

Note the definition of desegregation in the
Civil Rights Act - it does not mean overcoming racial
imbalance.
Judge Johneons

We all agree that Congress did not and could not
grant the Comsissioner power to order the assigimsent
againat their will of children in order to achieve
racial balance. But that does not answer my question.
Could the Coumissioner order the zeaessigument of
teachers where he finda they have been assigned in
order to discriminate? True freedom of choice
conveys to me A school where there {s a mixed school.
Mr. Satterfield:

0.
Judge Johnson:

What ezn the Commissloaner do te reqguire

desegregation?
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Mr. Satterfield:

ila can require true free choice.
Judge Pittmant

Don't the courts have an affirmative obliga-
tion to disestablish segregation of pupils and faculty?
Shoulda't they disestablish schools the continuation
of which makes free cholce impossible?
Mr. Satterfield:

The courts could not do se. This would deprive
students and teachers of free choice.
Judge Pittmans

Can you conceive of any situation calling for
the digsestablishment of a segregated school in a free
choice system?
Mr. Satterfield: .

I cannot think of ons. |
Judge Pittman: .

Isn't 1t nandatory action against the white
sechool children to transfer one Hegro child to the
white school?
¥Mr. Satterfield:

Ho.



Judge Rives:

Isn't there a similarity between the jobz of
the Commissioner and of the courts? Can't the
Comnissioner require what the courts can require?

NOOH RECESS

Mr. Satterfield:

At 110 Congressiomal Record, page 21246
Congressaan Lindgey waas discussing the Lindgey
Anendment requiring Presidential approval of regulations.
¥r., Lindsey said the Section was designed to require
that all regulations under Sectlion 602 be approved by
the President., As to what eteps are required to
alleviate past diseriamination, before Browm segregation
was legal. A 1957 decision by Judge Rives saya that
the Constitution does not forbid voluntary segregation.
In 195& Cohen v. Publi ing
voluntary segregation. Also see Evers I and the
Brpfley case in the Pourth Circuit. But the Guidelines
reservesd te the Commissioner the discretion to de

hority also supperts

whatever he wants, fo twelve different sections. The
Cuidelines are designed to destroy fresdom of eholce
plang. Section 181l.1 of the Guldelineq allowing the
Commsinsioner to require another type plan is the wost
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significant provision deaigned to destroy free choice.
The 3th Cireuit saild that yearly mandatory choice is
not required by the Constitution.

State officials sthould be allowed to express
thelr opinion. A Suprewe Court decision of January 23,
1967 resaffirms the free apeech of state officials
[referring to Hew York loyalty cathogise]., H-4&6 is
very carefully drawnm. It applies solely to the 1966
Guidelines and to assurances thereunder.

Judge Rives:

Do you agree with the Government that the first
question iz the validity of the GCuidelines? If wvalid,
the question {s whether the supremacy clause ifuvalidates
H-44H67
Hr. St;ttm‘fieldé

Yes.

Judge Johuson:

What purpese did the anti-Guidelines bill have?
Mr. Satterfield:

To wmalke up funds lost under the Guidelines.
Judge Johnson:

Then why declare the Guidelines invalid?




Mr, Satterfield:

Becvause that ie the basis for making up funds.
Judge Rives:

Didn't the Aet serve the political purpese of
declaring the opinion of the Legislature?

Mr. Satterfield:

No.
Judge Johnson:

Wasn't the purnose of the Act to place the
Legislature between the school beard and the Guidelines?
Mr. Satterfield:

Tes, to the extent that the boards lose funds.
The first act of the State of Alabama against the
Guidelines was to file the Besgemer suit attempting to
obtain an adjudlication.

Judge Rivea:

If we were to assume that the real purpose was
to put the Legislature and the Governor on recerd against
the Guidelines would an injunction be justified?

Mr. Satterfleld:

f#o. That would violate their right of free
apeech.

Isn't pressure brought pursuant to H-446 a
different matter?

]

e et e




¥r. Satterfields

ies.

The Jefferson Ceunty case is not binding for
the reasons eited in the brief.

Judge Grooms:

Was there no evidence at all in the Jefferson
County case respecting the 1966 Guidelives?

Mr. Satterfields

Houe at all.

Judge Rivess

Under Rule 25-A of the Rules of Practice of the
5th Circuit an en bane court iz necessary to overrule a
5th cireuit decision.

Next Martin Ray argued on behself of the Tuscaloosa
City and Gounty Boards of Education.

Mr, Ray:

There ig no evidence at all in the record
againast the Tuscaleosa County or City Boards. Both
ayatens receive federal funds. Heither aystem followed
the GQuidelines precisely. The boards followed their
constitutional duty. The boards cannot operate
without state funda. They are helped by federal funds.
Mr. Ray c¢ited the desegregation figures in the affidavit.
Y-b46 had no effect on the school boards.
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¥ies Franklin:

The record shows humerous contacts by state
officials with the Tuscaloosa boards.

The crucisl problem in this case is the attempt
to use freedon of eholce to defeat constitutional rights.
No court hug said free cholce wos & coanstitutional right.
The compulsory education law {tsalf {nfringes on free
choice.

Judge Pittmem:

Do you say that schools have to be mived?
Miss Frankling

No. Brown posita the right to equal education
and then says segregation violates it. We ahouldn't
loock at the Guidelines and ask whethar they violate
free choice. Instead we should ask whether the Guidelines
promote equal oppertunity.

Mr. Barrett:

Free speech is not involved here. The pressure
in the record gives the Act its meaning. A year bafore
the Aot the defendants attempted to discourage l2-grade
depegregation. This makes clear that what is asought
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by H-446 is to prevent the carrying out of kul-B
agrecmants that had already been eligned.
Judge Hives:

If the Guidelines were invalid eouldn't the
Legislature have enacted H-4467
Hr. Barrett:

Yo. It is for the courts to decide whether
the H-446 is inwvalid.

Contrary to the impreasion Mr. Satterfield may
have given, the Commissioner does not review court
orders to see that they meet the requirements of the
Guidelines. iie revicws them to see whether they are
final orders for the desegregation of the school system.

With respect to the Walker County example, the
Commissioner could conclude that the maintenance of
the aschools vhich he recammeaded to be discontinued
was diseriminatory. This shows that the real thrust
of the defendant's argusent is that the Commissioner is
not free to eliminate dlecrimination wiere it will csuse

integraction. The Guidalines are desigacd to make tiwe
choice freae.




tienry Arouson argued on behalf of the plaintiffs.
Hr. Aronson:

In its July 1964 Ordex, thiz Uourt made three
findings of fact that are relevant today. One, {t
found the State Doard of Fducation controls education
in the State. Second, {t found that the 3tate Board
of Edmeation had an official pelicy of gegregatioi.
Third, the Court fouwnd that the State Board had
{splemented itz policy of sepregation through its
powers of control. The record in this case shows the
continuation of that policy to the present time. The
legal conclusziong thie Court drew in 1964 were that the
distrihution of public funds to support sagregation
iz {llegal and that the defendants had the duty to
uge thelr power to disestablish the dual systgen.
Judge Rivess

Did we say "dusl systen™?

Mr. Aroason:

Ho. ‘“Digerimination™ ig the word. With respect
to free cholce, in general there was no free choice
in schoels in the United States before 1958 with the
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possible exceptions of Baltimore and Philadelphisa.
Ye were sll asgigned to the school nearest us.
Judge Rivess

1 went to the school wearest me 60 years ago.
Mr., Aronsont

Pvery school in Alabama hias been built under
racial considerations.

Judge Rives:

There could be some legro schools that were
previously white achoola {n Alabaaa.
Hr. Aronson:

Even today every school iz built for whites or
for Gegroes in Alabama. Free choice is not a censti-
tutional right. Taere {s no right to associate with
students only of your owm race.

Judge Rives:

The fresdow of mesocf{ation peint has bothered
we coasiderably. (Judge Rives cited the Browder case
in the Middle District of Alabama 142 F. Supp. 707,715
{the Hontzwmery bus decisfon). Judge Johnson said w
may have been guilty of dictum i{n that case. Judge
Rives also eited another Montgomery case at 277
P, 2nd 364,359, ]




Hr. Aroagons

1 disagrea. Let me glve you a hypethetical. .
All Begro children ehoose legro schools and all the
teschers at those gchools are Hegroes. All the vhite
childran choose white sehools aud all the teachers
there are wiiite. The schocl board followed all the
procedures in the cholce plan, We think this is
neverthelezs not & degegregated systea, It iz nor
free of diserimination. The free choice did not work.
The Alabama Legislature expresasd its opiaion of
frae choice in 6L of Title S2 of the Alabams Gode,
The second Sinzleton opinion also shows that free
choice {# not an ultinate goal.
Judge Rives:

Was that dictuwn?
Mr. Aroasca:

#s. Free choice deoos not work.
Judge tivess

What does “work" mean? Its wmeaning depends on
what your geal is. If your goal is to mix, it doesn't
work. 3ut {f the goal ia te remove discriminatien
and to treat everyone alike the question {s different.




Hr. Aronsous

When is discrimination removed? The schools
in Alabama sre unequal, they are racially located,
they are subminimal, they offer unequal course offerings,
they are lecated in poor facilities.

I agree. These are unconstitutienal.

Judge Johnason:

You think there camnot be free choice without
removal of past discriminatien?
Hr. Aronson:

Yes. White children do not choose formerly Negre
schools. Free cholce will not destroy what the State
has already done. It will net destroy the dual
structure.

Judge Grooms:

You want racial balance? What is your plan?
Mr. Aronsent

Our proposed decree would order that the State
could no longer further segregation. It would provide
for the school systems to adopt the Jefferson Coumty




Judge Johnson:

Didn't we basically eater the same sort of
decree in Macon County in 19647
Mr. Aroason:

Teg. In addition our decree would require the
State to resurvey the schools, to abandon forthwith

all those schools that are designated "to be abandoned,”

to aseign the ehildren to the resmining schools where
such schools are available. No new building could be
built without first having a non-racisl survey. This
would be done by the State and not by the court. There
could be no State approval without deciding that the
milding would be non-racial, but that dees not neces-
aarily =ean that the school would be integrated. The
State should unde the past effects of raclal decisions.
Judge Grooms:

You want forced integration?
Mr. Aronsoni

Yes. That is the ouly way to end years of
segregation; there is no middle ground,
Judge Rives:

Iu coustructing schools, should you put them
o the boundary lines betwsen the racial grouvs?
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My. Aromsont

If there are alternatives, that alternative
should be chosen. But if 1t is not educationally
feagible then it should aot be done.

Jodge fives:

Do you agree with the repudiation in the Clark
cage of the "dejure-defacto” distinetion?
My, Aronsual

There is & legitimate constitutional distinction
but we need not reach it in thie case.
Judye Rivee:

Do you think race should be & factor whisre it
causes more mixing but not & factor where it ceunses
less mixing?

Hr, Aronsont

Race need alwvays be considered in eituatione
having repercussions in placing chdldren in sehoole.
Judge Grooma:

Yon't there be segregation if you uss only
gecgraphy?

Hr. Arconson:

Ve should talke a second look st what we consider
the neignborhood to be. A aschool located in the middle
of & Hegre area iz not necessarily located in the middle
of the nefghborhood.
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Judge Groome:

Yo stident should be deprived of attendance
at a particular school because of his race.
ire Arongont

In rural sreas geography would result in misxed
schools. Pew urban areag are {nvolved {n this case.
The location of a school influences the choice.
Judge Rives:

The use of racial dot maps in the school surveys
was as wrong as it could be.
¥r. Aronsoni

The remedy nust reach that unconstitutional
wrong. State action made a school Hegro and {t would
take state action to undo 1t.

Judee Rives:

What do you propose that we do with George
Washington Carver school?

Mr. Aronsoa:

Start with faculty desegregation. The Dowell
cage shows one way of doiang that., You needn't follow
the Guidelines, they are only tangentially connected
with the Lee case.

Judge Rivest
Wasn't their connection just as tangential in

the Jjefferson Gounty case?
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HMr, Aroasont

In addition to faculty desegregation the State
can equalise the facilities, desegregate athletics
and other functions, and, if George Washington Carver
is "to be abandonad"” and there is capacity for the
students in other schools it should be abandoned.

If there are fewer than 525 XNegro students in the
s7sten no expansion of the achool shonld be allowed.
Judge Rivess:

Could the state smuperiatendent close the school?
Judge Groomas

The Alabana Supreme Court has held teo the
contrary,., Aren't we bound by the Alabama Supreme
Court?

Mr. Aronson:

In the wvoting cases the court has often ordered
that state law not be followed. 3ut that need not
necessarily be done here. The state superintendent
could tell the court when local systems refuses to
follow his recoomendation. The court eould bring the
recaleitrant school systems before it. Or the
superintendent could refuse to dispense funds.




Judge “ives?

our prior decree was general. We can get
more specifie. But it is hard to see Wat wore we
can do than gtop the State from bxcoming a party
to diserinination., Perhaps we could go sc far as to
cut off fuds. But I am not sure we should do that
without having local boarde before us. Shouldn't e
glve the local boards their day in court. Maybe we
could make them parties.

Mr. Aronson:

Hp onm has taken any desegregation stens in
Alabzma that they didn't have te take. Something gt
be done to force desegregation., Our decree attempts
to set out with particularity what the state board
siould do. Other problems that our propoged decrze
deals with are Inequality and trsnsfers into snd out
of systems.

My. Barrett argued on behalf of the United States.
Mr. Figs took unotes on this portion of the argoment
and is having them transcribed separately. After
sy, Barrett, Maury Salth argued on behalf of the
defendants=.




Mr. Smith:

The interference alleged to have been cemmitted
by the defendants since 1964 differs greatly from the
{nterference which this Court found they had engaged
in before 1964, Their past actisnz included cloaing
schools, the use of state troopers, transferring
teachers, and ordering students tranaferred. 2ut
every incldent of alleged interference before the Court
today {s directly and solely related to the implementation
of the Guidelines in Alabama. There has been no
interference with any court order.

Judge Johnmsons

How about Interference with faculty desegregation?
Hr., Smith:

The Court deferred faculty desegregation for a
year. The Guidelines required more than the Court did.
Judge Rivoa:

How do you explain the state survey proposale?
HMr. Smithi

The state superintendent cannot require the
local system te locate a school in any particular
place. Taculty desegregation 1ls not necessarily
required. TYou have to see whether it influences the
children! ¢ choice.




Jodge Johnson:

How would you prove whether it iafluences
the children's choice or not.
Mr. Smiths

Through testimony by the children.
Judge Rivess

We shouldn't need that. The Court is entitled
to use its common sense. Free eboice is not the only
nethod to eliminate digcrinmination. You can use the
Princaton Plan for example.
Judge Johnasons

The burdea 1ls on the school bocard to show that
free choice will work., Neighhorhood schools are the
ideal situation. Tha courts have gotten {uto trouble
trying to live with free choice plans. Mayhe that is
whare Judge Wisdom got into trouble.
Judgie Rivess

Judge Wisdon may have meant that {f the free
ehoige plan dues not work another plan must be adopted.
Julige Johnaoni

In Montgouery, for exaaple, you could send grades
1-7 to Booker 7. Washington and grades 3-12 to Lauler.
The alternative {s to male the free choice plan work,

a8

B



Judge Grooms:

1 was reverged in the Fagirfield case on an
issue I didn't try - the Guidelines.
Mr. Smith:

The defendants had a right to éiesent and to
disagree with the Guidelines. 7The pressure that the
state applied to local systems was required to balance
the more extensive pressure ewerted by the Offiee of
Education. The United States' proposed deeree adds
nothing to the 1964 decree.

Mr, Maddox then argued on behalf of the defendants.

iHis argument teuched on the {nvalidity of the ratiff-.
cation of tha l4éth Amendment, the validity or invalidity
of the Browy decision, and the fact that there is no
evidence in this case of any individual ciaiming that
he is Deing discriminated against. Mr. Maddox algo
nentioned the requirements for a written complaint.
Mr. Gray gave a rebuttal arpement on behalf of the
plaintiffs. He pointed ocut that on page 10 of the
mimeographed eopy of this Gourt's opinfon in July 1964
the Court uses the term dual system. He urged that
this case be promptly decided without waiting for the

Jefferson Gounty opinien.
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