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HOMAS G YNCH' ( STATE OF CALIFORNIA

ATTORNEY GENERAL
v

(¥

OFFICE OF THE ATTORNEY GENERAL

Aepartment of Justice

STATE BUILDING. SAN FRANCISCO 24102

December 14, 1966

Chgsles . P, SEslle = Es.
Attorney at Law

995 Market Street

San Francisco, California

T

Dear Mr. Scully:

e, et al. vs, IndugErial Welfare
SEmuERRIOn,. et al.” - United"3tates Dist. Ct. v
Central Dist. of California - Civ. No. 66-1618-8

Enclosed please find copies of the pleadings in this
matter. As indicated in our telephone conversation, I willl
welcome the participation of the California Federation of Labor
as amicus curiae on behalf of defendants Divislion of Industrial
Welfare and the Industrial Welfare Commission,

VATV HES) Ayiehey masli by

THOMAS C., LYNCH
At€drney General

By 4 S Y b
r/.Q- Pociilay (< S A
B. Franklin Walker
Deputy Attorney General
BFW:va
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THOMAS €. LYNCH, Attorney General
B. FRANKLIN WALKER, Jr.

| WILLIAM L. ZEGSAR,

Deputy Attorneys General
600 State Bullding
Los Angeles, Californla 90012

Telephone: 620-3239 ,‘Q§>/
Attorneys for Defendants

Industrial Welfare Commission and
Division of Industrial Welfare

UN ITED STATES ST SRR T

CENTRAL DISTRICT OF CALIFCRNIA

VELMA Lo MENGELKCCH, et al., CIVIL NO. 66-1618-3

Eaiabn Grli s

A NOTICE OF MOTION

INDUSTRIAL WELFARE COMMISSICN,
et alits,

Defendants.

TO: VELMA L, MENGELKOCH, et al.. and theilr attorneys
L SO TLVER: and’ PHILIP POFPLER;

TO: NORTH AMERICAN AVIATIOM, INC,, and its attornesys
BRSO, DUNN " & ORUTGHER

MO ARPSEACH «OF ¢ QU 0 TLL sBLEASERT AKE - NOT ICE ‘thatsen
January: 9, 1960 at S0 LM S ac scenttherealter as the matter

8l belea g TlERES eSS om Lo, GoolMtie above entitled court,

| defendants Division of Industrial Welfare and Industrial Welfare

Commiszion of the State of California will move the court to

disml=ac S CEREseNla int upon the grounds set forth in the @viached

motion.

RN Lo wlill he based upon ithEEERET O He
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1L attached motion to dismiss and memcrandum of points and authori-

2 EEENe C Cached Bhgmeien - and. € court's file in this proceading.

3 DATED: December 12, 19566
4 RS o, LV NCH, Attorney General
B. FRANKLIN WALKER, JR.
& WILLIAM I.. ZESSAR,
Deputy Attorrneys General
6

RN |, 7F0SAR

7 by (ool T

WrcarnemeEe for Defendants
) Industrial Welfare Commission and
Division of Industrial Welfare
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THCMAS C, LYNCH, Attorney General
B. FRANKLIN WALKER, Jr.;
WILLTIAM L, ZESSAR,

Deputy Attorneys General
600 State Building
Los Angeles, California 90012
Telephone: 620-3239

Attorneys for Defendants

Industrial Welfare Commiscsion and
Division of Industrial Welfare

UNITED STATESSRENERLCTS COURT

CENTRAL DISTRICT OF CALIFCRNIA

VELMA I, MENGELKOCH, et al., CIVIL' NO! 66-16-18-8

Plaintifrs, MOTION TO DISMISS
Wi AND
INDUSTRIAL WELFARE COMMISSION, MEMORANDUM OF POINTS AND
et g e i AUTHCRITIES IN SUPPORT
THERECK

Defendants.,

[y —L_ re——e

Defendants Division of Industrial Welfare and Indus-
trial Welfare Commission appearing specially for the purpose of
ghiallenging thelduriatiction of the threg judge court and fhe
federal court and in lileu of answering the conplaint present
this moticieEed@ismiss on the following greuands:

ik
A three Jjudge court does not have jurisdiction over

the stubjecl matter of thig il SR8 U,S5,C. § 2281 in

| chat the glaim that secciol MO T the California Lator Code

is unGonstitutional under the equal protection provision of the

Fourteenth Amendment to the Unlted States Constitution is

has been neld eonstituticnal by the United States Supreme Court,

el

7

A three judge court does not have jurisdicticn over

F

| frivolous and unsubstantial for the reason that said code secticn| -

£
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Ee et iect i matter of \this lawstit under 28 'U.5.C. section 2281

because the question of the application of the

(€]

upremacy clause,
United States Constitution, article VI, clauss 2, is not a
sufEl & antiilgee gl g for davolitag - theg i sdiction 'of such a
goures
LTT
A threz judge court does not have Jurisdiction over
the subject matter of this lawsuit under 42 U,S.C. 2000c-6(b)
BE G R e el ER fo s padlie s © slich a court is wlthin the
exclusive power of the Attorney General of the Uaited States who
has made no’ suChTRaeiiest 1N this case.
v
The federal court does not have jurisdiction over these
defendants in that the suit is one against the State of Califor-
niaclinstithtedduitiionicdts consent.
v
The federal court should abstain from hearing this
cése cnFeagui table groundstuntilTaudhttime -agl the courtsyof. the
SEaUERENNRl e I o rnias have had ag oppartanity. to rale,
' DATED: December 12, 1966,
THOMAS €., LYNCH, Attorney General
B, FRANKLIN WATXER, Jr,.

W IL I R S 5 S AR
Deputy Attorneys General

’ ot Vs

s 4

/ . 4 T ’ ey
By L/_//'« i S R P

WILLTAM 1., ZESSAR

Attorneys for D=fendants
Industrial Welfare Commission and
Division of Industrial Welfare
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MEMORANDUM OF POINTS AND AUTHORITIES
INEEUPFORT OF MOBION TO:DISMISS
18
A THREE JUDGE CCOURT MAY NOT BE CONVENED
FOR A FRIVOLOUS AND UNSUBSTANTIAL GROUND
Plaintiffs have attempted to invoke the Jjurisdiction

of.the three judge court under 28 U,3,C, section 2281, Clearly
that section does not come into operation when the claim of
unconstitutioﬁality is nonexistent. Bailey v. Patterson, 369 |
e e O 15 & threz judge court required to
convene when prior declsions make frivolous any claim that a

state statute on its face 1s unconstitutional., Where there is

riowdisplitetas “tos the recongwitutionalityoftithalaoatie ,"a thres

Judge compaiigl EENEE R o venie s Board off Superyisors of Da. State

Hazai s e iR B0 B 0d 370, 376, ¢ (5th Cir,
1958).

Tarehea s Gant "compraine, plaintiffs! claim that
section 1350 of the California Labor Code is unconstitutional

under the equal protection provision of the Fourteenth Amendment

to theMiRlited States Conatitution. - (Complaint, para. XXIV,)

Fhagethigsclaim is folearlys frivoloys aadeaMaibs tantial Jds made

Llgm dant, the fact that both the Supreme Courts of the United

States and California have held that section constitutional.
Hiddert v "Willson P oaefi s e s s SN g s mSra-lillcr, 162 Cal,
BB, 1adt Paa il IO o

T4
A THREE JUDGE COURT MAY HOT BE CONVENED WHEN
THE ALLEGED UNCONSTITUTIONALITY OF A STATE L
SN TS SGROUNDED UPON THE SUPREMSCESCIREL *
ORSTIRECUNTTED . STATES - COMNST IMHUAETCE
Plaintifis have also sought to Invoke the Jjurisdiction

cfsaStilfees i deercountionTthalibaris stha tiigemilorn . 1350 of . the
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California ILabor Code conflicts with the provisions of the Civil
Rights Act of 1964, 42 U.S5.C. section 2000e, et seq. (Complaint
e OUIV-and XOv, )

However cases grounded upon the Supremacy clause of
thefnited Sidies: Constigyuigmelarticle VI, clause 2 gre-not
within the purview of 28 U.S8.C. section 2281. Clearly the three
Judge court will not conerEEEuREEERENEallegced claim Involves

federal-state statutory conflicts. Swift & Co. v. Wickham, 382

ISR (1065 ) -
il
PLAINTIFFS DO NOT HAVE THE POWER TO INVOKE

THE JURISDICTION OF THE THREE JUDGE COURT
UNDER'42'U.8,C. SECTICN 2000e-6(%)

Blanbd fiet havelattanpiad sioaitvakgs e furisdiction

of the three judge court under the authority of 42 U,S,C. secticn
2oibf=at il et il ot des L inanart

B e Pl Drocaeding the Attorney General may
rilesmriisaaseibeE oy Catich . cOtel 'a requesﬁ chat: 2
court of three judges be convened to hear apd deter-
miaEsChesoagal s SuchERealcst bysthe Attorney General
shall be accompanied by a certificate that, 1n his

oplnion, the case isS@Sesrcral public importante.”

This sectionidocSaEsEtiradvide for any other mathod of

28 |
29
30

Sk

convening a thrze Judge court, nor does any other section in
Subchapter VI, the subch i e CIY 1" Rizhts Act of 1964
that teais e ik Fqual Employment Opportunities. The complaint
lasChe st &N iet e beenn- filed by the Attorney General
(see U2 U.s.C. § 2000e-6(a)), there has been no request by the
Attorney General that a three judge court convene, nor has thére
been certification that tﬁe casesdatalsoeneral publietspportance,
Themetis e e S S e e Ty deel courtTdaest ol have juriséiciion

under 42 U,5.C. section 2000e-£(b).

I,
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SN OURE S = N O HAYE JURISDICTION TO HEAR
CIES TSRS TR a8 i 15 A SUIT AGADIST
TREASEATE " W ITHOUT I'TS :CONSENT :

PlainCl@ e -noamed twe governmental entities of
the State of California namely the Industrial Welfare Commission
and the Division ofEEERECE a2l Welfare as defendants. ' We. con-
tend that fhe snilfSESEEEEentially one against the State  of

California and therefore barred because this State has not

gongented. Hans woil@isiana, 134 U.S.1 (1890). A state is

EEEERCiesTod of BRSNS EEr a0 1a 1y beddllse the case 1s one
& e Under thel CORERSRESOE o laws of tlhie United States.

Bard . Terninal R e e el s, 18050186 (1964 ,

Where a commission is merely a channel through which
the “sGarte ipeptorns 1ts Necessary governmental’ Tunctions, Tthe

state is the real party in interest. OCklahoma Real Estate

Comm RS wisiiay i s  nRiewasE el g o, 229 F, 24 205,

207 L0 DIy e e N S e he case hera, » The *Division of
Industric SN B0 ve o s ean - authorized Ty " tha Callifornia Tegisla-
ture to enforce the provisions of section 1350 of the California
Labor Code by section 1956 ofi thai i Code s The Industrial Welfareé
Commission has been authorized by the California Legislature to
promulgate orders by which the maximum hours of work for women
are .fixed (but not greater than the maximum hours established

e e S e e e eSS 71, 71.1 and 1182(b).:R

Ity isd regd Ty anEsESmeethat the State defendants act
ghshena TRES i aeesEate o ICH T oriia anhd lasithe State i The
rasy LtanGeafferel ol granting arl. injuneceion in fhe atseant matter.
not onltyeweald forohibit  the 'DESIsion T Ep el ciol il ahe Fobidle
provigions, but would also compzl the State to invalidate 1ts
regulatory scheme in reference to hours of work for women. . Such

compulsion operates directly against the State. Chicago R.I. &

9.
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BARSSE a0 e eos (8 Cir.- 1950) . L any

. .

gsuit, whether in law or equity, which has the purpocse and effect,
directly and indirectly, of coercing the state 1s one agalnst

Ba state. ot BEEEEEE N City So. R. Cos v.: Morley, 88 F..8upp |

300,% 305 (W. DI SAme S IGn0 )

It is subEEEaE e by the insfant action plaintiffs
séek to coerce the State of California and therefore that this
is a sult against the State which cannct be maintained in this

court because the State has not consented.

v

THESEBOHET SHOULD: EXERCISE ‘- TESSEO TTABTE

DISCRETION AND ABSTAIN FRCHM HEARING THIS

CASE ENSTEOMIS S TNG " THE ~ACTICME S0 THAT THE

STEMRFCOURTS: HAVE S AN OPPORTUNETY "TO RULE

It is apparent that the only 1ssue of any substance
I tEi e et e secblon 1350 of .the California Labvor
Code 1s now invalid due to Congressional pre-emption via the
Civi LV R S NEE e T S I GO T Eelaanee o court of the State of
California has ruled upon that issue, we believe that this court
should exercise iteregquitable discrefion, and abstain f'rom
heéring the wease by dismissing the action so that the State
golntENEE SRS aERcrtunlty to rule,

s oot ze that the doetepipe OfEaB=tEoncion 1s
usually applied to permit a state to interpret its own statutes
and to determine if those statutes are constitutional under the -
state constitution. Through the doctrine of abstention, the
fedewal éourts refrainiEE e et ding  federal constitutional
issues prematurely for e tate courts may by their decisieon
make it unnecessary for a federal court to decide the federal
COfNSEICH SRS EE e  Tnec doctrine al=o aweclds conflict De-
tween THONSORMEEERAE 12 a0 C Unnecessapy Iscairment of state func-

tiony: ! Mam AR g e sy, 360U, 5. 219, "ael (1959).

5%
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Obviously abstention in the instant matter will avoid
conflict between two sovereignties and the unnecessary impairment
BEEEsEa e tuniccion bigta federalicourt, iThe application of the
Supremacy clause does not invelve an issus of a basic constitu-~
tional right such as equal protection or due process. Rather
what is involved is merely the construction of two statutes, one

federal and the other state. Swift and Co. v. Wickham, 382 U,S.

111 (1965). There is no valld reason why plaintiffs cannot
DS E TS P e e e " State coupls before forcing a

FederalfcOourtiigoTrile
California has been carrying out its policies in

referencoy ol e obiEins. 1 aws for wone@@ehicouph section 1350:9f

the California ILabor Code and the orderg of the Industrial

Welfare Commission for some fifty years. A federal court may

exenci selldlis g i it ansaneas i nve lyine avstate when it is
CA TR ST S e MR F et e Ol Co ., 319 U.S., 315,
318 (1943).

In summary:

f. . Edquitable reliefimay be granted only when the

DiEeiet Coure, In 1€s sound digcéretion exercissd
mieeethe Wl serupulous iregard fonSEERRIigE U T0]  Independ-
ence of state governments which should at all times
aeomate The lederal) conet s . . is convinced that the
asserted federal right cannot be preserved except by
granting the 'extraordinary relief of an inJunction in
thesiladesal " courtg MBI |  Considering that '[flew
public inferests have a higher claim upon the discre-
tion of a federal chancellor than the avoilidance of
needimas S el ction- with state pagmesdEail == 5, "the usual
rule of comity must gpvern the exercise of equitable

gintecioCion by the Digtriet®C0enrt 1nhithls case,

7. N
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Whatever rights appellee may have are to be pursued

through the state courts. . . ." Alabama Comm'n. v.

So. Ry. Co b lEa S e i i310.-50: ((1951) .

CONCLUS ION

For the foregoing reagons, we respectfully request

thag thedcourt reranteour notion“to dlcuSRSRENE1 | Tospects,

DATED: «Decemieniie 108

THOMAS C. LYNCH, Attorney General
B, FRANKLIN WALKER, Jr.
WILLTAM L., ZESSAR,

Deputy Attoraeyo General

Y iyd
By //// a /; ZlLete-

WILLTAM L., ZESSAR

Attorneys for Defendants
Industrial Welfare Commission and
Division of Industrial Welfare
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