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Api.DellDnt s Jo::n	 Cz!r..a:r, L-ccrety of :.11e

Uni.t e, 0	 .:-.73Drt=tof 

movcs this Cur t for cc1itiz conr .7.tf.o .o. cl hif;

froT1 an or of to Unite  Ststf7s Dietdct Co1.11:t.

for tho 173rt1::arn L-; stict of .Me-a.7,.a cr:cle"	 on

FP1-vizrey 3, 1167.	 This .Tot i.o .i.1 is Lased 1.717.>cal

fol1owincc.=.7tdons:

The 	 shi tIt alr,tost t.A7o

officials of t	 r 1-Drtrt of Fea1t11, Eclucation

We1f77.re	 w7th	 Ala7-Elm4.

arnt of 	 J f:zc..2rity (ri:;:,inzr.fer

the :V101...7:	 to	 01 tt ancv

thc 2,-se-,•4 Lziticn 	-sn

to f36)2 o 47 T'tla 'VI	 Richt:=	 t of



That 	 ncrc:47uires theLte cc_cacv

the arez5where there is nence:aliz,nce. with tho anti-

recuirey:.cnts of the Roulticn, to

the r13t.s Lor cli!Anatinu that tliccri.11ination,

and to cc;,:zit itccif to iolcntingzilch L;cal:3uec.

TLece nf_cletiaticaz contir.u.c0 t.roh the 5rinc.;

aria when it wae detzrininc.-d that voluuty

pith this Resulation cc.)1.110 net he ata i n, ac2m ; ni.tra-

tive proceeclins w2re coi=cnced ztain.:.=,:t the 11;z1:aa

Lcrtnr.t cn. August 17, 11)05.

A Lull he7.rring	 helO'on Cctc.:1-er 21, 1.(5,

before a lica-2:inc; 	 n:::1 in Zri1 1G the

his 3cecInd 	 Cecilen finfaing

the= StDtr, agmcv in nne,:::211.7,11e7.; an(a

ternnation of	 -Zinancial ai-2.:iintanc ,-- to the

cc,ien r..7 urZor	 tl-,c Civil ":	 'of_

oro -1t7c,,.-a to th.At	 c.11

c.hn- 1G 1 6 the o r' tl-r,Jv •

4_t.et of 11-2,.1thL cticn an4

The Sz.cetory revic=:: that orcr enJ en, J,:rtuary 12,

10:37, he i -, su r, :fi a c'inal orCer	 feJeralfinon-

clielosire„� to the	 20-;artn-nt, which oxilcr

w Fas 1.101; to haco a effective unZ--il riniht 	 e-rury 23,

1967 9 7i.--urzt to the	 of secticn 602 of

Title VT, th-,fs?c-r_t:!r-r 	 con-,

of 115o acticn o January 1



and onJanuary 24, he refused the recucst of the

Alahama Dei;artrilent to postpone the effectiveness of

the date of his order any further.
A

On January 13; one day after the Secretary issued

his order, the State, of Alabaa colmenced this suit in

the Northern District of Alabama, seeking judicial

review of the Secretary's order. On January 26, the

Secretary filed a motion to dismiss for lack of juris-

diction and, in the alternative a motion to transfer

the case to another judicial district because of

imclropPr venur-. The State moved for a preliminary

injunction on the same day. Recognizing the urgency

of the case, these motions were set down for a hearing

on February 1, and on that day a full hearing was had

before_ the District Judge. At the conc l usion of all the

argunents, the District Judge granted, fro:::, the Lunch

the State's motion for preliminary injunction. He

stated (Transcri:-Dt Qp. 31-33):

As all of you know, I have Leon
scheduled for over two months to hear a
docket in Tampa beginning ionday morning,
it is a criminal docket and could not he
out of. It w i ll take me from two to
two and a half weeks . to try that docket.
Therefore, at this time I am going to try
to C.2cide this 1,:atter as hest I can.
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THE COURT: And it is my hoe and
would like for the record to show that

this 1-:z)tter will resolve -itself without
the Courts having to consider it further;
and if not, if t goes to the Court of
Ap peals I will Lc hopeful that they could
consider the entire matter at that time
and I feel like they would.

A

•
Thank you, gentlemen.

We filed a notice of appeal on February 10, 1967, on

behalf of the Secretary and are now moving for

expedited consideration of tills appeal.

At the heart of this controversy is the validity

of the 11:]W regulation: ran EEW lawfull y require, as a

condition of continued financial assistance, the

Alabaa teparta,ent to submit an assurance - identifying

tile areas of racial discrimination in its erogrpos

and in the institutions and facilities it uses in these

programs, and describing the methods of administration

it will use to eliminate that discrimination?

than two years have elapsed since the proulgatjon

of that Regulation, and the Alabama Department stands

alone among all the States in refusing to com p ly with

it. The public importance in proziDtly resolving that

question is clear, both fro the viewpoint of providing

security to the welfare recipients in Alslaa and of

taking the first stet-) toward effectuating the national

policies embodied in Title V: of the C17--.1. Rights Act

of 1964. This has been recognized from the outset

by the Distrl ict Court and thearties. Attorney for



C

the State /13 st :Ited in o2::1• Court that  tie Alalbama

Depa-t17 ,,  will sumit the reuired assurance if it

is judicial2y deter:Ane ,_1 that the Reuulation is valid.

The need for givin,j this appeal e:>2editious con-

sideration is com2ounded by the fact that there is

sole doubt as to whethzr this substantive question has

been put before the courts in a w ay susce-otible	 a

propnr judicial determination. This doubt stes fro7c.

the fact that juicial review o the Socr ,2tary's order

of January 12 B aas sou it in a district cou ,-t rather

than the Court	 .7\poaal'r4. W2 contend that the nz-lu-

sive .L . 1	 for	 wr c.nlie of the 5,LM	 r,r---vis
is the	 - •

	 ar-

ana the District Court is without jurin:liction, this

Court mi-;ht ba unwillig to reach the re- ,-its cp-7' th

substantiv,.2 question until the Alabal-a Deoartment

fo l-1-17,1 1y instituted another rcIvie7.r proceedina this

tLie in this Court of'Ap?eals. This could c:.tail

furtherdelay. 1::::Atever dont there nay e%ist as to

the ::urisdiction of the District Court shou l d be

resolved a-A quic:dy as po,:5sible, if for no other reason,

thz-n to elillinate all further barriers for a pro:-.pt

juelioial dater_ ination of the substantive ruestien.

The jurin,f. 4 o1:10 .-,::.1 cuestion 51 be :ore the Court on this

3 , a1	 the District Coo ,..art asserted ju]:i:7,jiatio

and thl:„.1	 dz2nicd	 motion to dis:-ass,



issuing  a nroliminary injunction that is not lirited

to the ecternin?Ition of ti-.2 jurisdictional russtion.

It was the clear intention o = the District Judge to

have the Court of il•pals to docife "the entire

and to e0 so on an "ezergancv"basis, "as quic7;ly as

possible." Vie also Le l ieve that this aea1 Should

be heard on an eziyeditecl	 an0 urge this Court

to grant our motion.

1:e are attaching to this liotion a coy of the

pertinent portions of th r, t rEnscri-)t of the Fcl:ruary- 1,

1967 hearing; a copy f the District Judges order oz

February 3, l e)67; and solely for the pur7:oss of assis-

ting the Court in ruling on this*..7:n, a r_37,-clillinary

Eitz!te:Gnt of the lega l isoues involved in tl:Ls- appeal.

Ue are alzo concurrently filing a motion for leave

to Tr)roceca on the originl record.

Res1Dootftlilv suLnitted,

C771
istnt 2%-ttornsy Cen.2.ra1

1,1CON L T-:AVi..:111
United Stator; Attorney

D. 1,;LL-__;:t?
• CTIN M. VIS

2A-torn.z.,ya,
/7).aartnt of Jezticc

f •
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