Octcber 4, 1967

Tos Nx, Noxrman

Prom: Mr, Fiss

.awnnﬂin you will find the papers in Jones v.
Ry case involving the 8th Cireuit's
ﬁs»nlm gﬁnﬁ? of Section 1982, This memo-
randum is to merely summarize my reackion to this
problem, which I gave %0 you sarlier this morning.

1. ¥hilosophically, X have great difficulty
with the resurrection of antiquated recomstruction
statutes for the purpose of dealing with the problems
for which Congreas today refuses Lo ensct necessary
legislation., The courts are too faramy in time from
the enactnent of the statute to begin a useful con~
struction of the statuts afresh, which would become
necessary if the limitations previously inposed on
the statute are now removed, I think this is part
of the explanation of the majoxity opinions of the
Suprene Court in the removal cases, and U 8. v.

Suest -~ a difficulty that Iouis Claidborne does mot
seem %o shaze. I do recognize khat in certaim situ-
ations social neads are 30 great and the congress-
ional impass s0 inexcusable that thers is no reccurse
other than to resurrect one of these statutes, Thias
is perhaps the meaning of R B, v. Price., Richard
Posner, in his memorandum, quite elogquently argues
that we are faced with the same need with regard ¢o
a fair housing law, and that Seckiom 1932 should De
dusted off and made to serve this purpose, at least
with regard to reaidential sub-division (which we
should realize is at the heart and substance of the
fair housing contzoversy.) I hiave no basis for dis-
agreeing with his judgment as o the need for a law

ccs Mr. Landsberg




of this type and of the unlikelihood of Congress
enacting such & law in the near futuxe; however, IX
have some reservations with his belief that this
new construction of 19352 will make that statute

an effective legal instrument for dealing with the
problem,

2., The entry in this case Of the United
States will e so important -- from the viewpoint
of Congress, the public and the Supreme Court -
that we nust be absolutely sure we are right im the
position that we tske, and although X believe strong
arguments ¢an be muskered in support of petitiomer's
position I have not convinced myself -~ with the
certainty I delieve is necessary -- that petitioner
is right, Maybe 1982 is nothing more than 2 law
invalidating all the statutes preventing Negroes
from holding property and that Buxd v. fiodge is at
the very periphery of this statute. Of course,
March v. Alabams is a powexful precedent for relying
on a state action theory based on the equal protection
clause of the l4th Amenduwent,

3, It is conceivable to me that the Solicitor
Genexal-slect mnight want to be consulted about this,
although this is a decision for Ralph Spritzex to make,
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