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MICHAEL POTTINGER, PETER 

CARTER AND BERRY YOUNG 

Plaintiffs, 

vs. 

CITY OF MIAMI, 

Defendant. __________________________ ; 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 88-2406-CIV-ATKINS 

r cu ~-- JCC,q ~ 

SETTLEMENT AGREEMENT 

The Plaintiffs, MICHAEL POTTINGER, et al., and the class of Plaintiffs they represent 

(hereinafter collectively referred to as "Plaintiffs"), and the Defendant, THE CITY OF MIAMI 

(hereinafter "CITY"), by and through their respective undersigned counsel, agree to the complete 

settlement of this litigation, subject to the approval of this Court, on the following terms and 

conditions: 

I. Introduction 

1. This is a lawsuit by Plaintiffs against the CITY for violation of various civil liberties 

and constitutional rights pursuant to Title 42, U.S. C. section 1983 et seq. The lawsuit was filed in 

December, 1988. The district court certified this case as a class action lawsuit. Pottinger v. City 

of Miami, 720 F.Supp. 955 (S.D. Fla. 1989). On November 16, 1992, the district court entered 

its Findings of Fact and Conclusions and Order on Plaintiffs' Request for Declaratory and 

Injunctive Relief. Pottinger v. City of Miami, 810 F.Supp. 1551 (S.D. Fla. 1992). The district 
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court ruled that the CITY, through a municipal policy, violated various constitutional rights of the 

Plaintiffs, involuntarily homeless residents of Miami. Accordingly, this court enjoined the CITY 

from arresting Plaintiffs for the involuntary, harmless acts they were forced to perform in public 

and seizing and destroying the Plaintiffs' property without following its owns procedures for 

handling found or seized property. /d. at 1584. The district court also directed the establishment 

of two or more arrest-free zones where the CITY would be enjoined from arresting homeless 

individuals for engaging in such harmless, involuntary conduct. 

2. The City appealed the district court's judgment. Following briefing and oral 

argument, the Eleventh Circuit Court of Appeals remanded the case to the district court to make 

further findings of fact and to clarify its judgment. Pottinger v. City of Miami, 40 F.3d 1155 

(11th Cir. 1994). On April 7, 1995, following an evidentiary hearing, the district court entered its 

Findings and Order on Limited Remand from the Eleventh Circuit Court of Appeals. The district 

court ultimately concluded that "[t]hough improvement in the overall situation is occurring via the 

[Dade County Homeless Assistance] Trust," "the salient facts of this case have not changed 

substantially .... " Thus, the district court determined that its original injunction should remain in 

effect with few modifications. 

3. On February 7, 1996, following further briefing and oral argument, the Eleventh 

Circuit Court of Appeals entered its Interim Order referring this matter to its Chief Circuit 

Mediator for settlement discussions. Pottinger v. City of Miami, 76 F.3d 1154 (11th Cir. 1996). 

Accordingly, the parties have engaged in extensive settlement negotiations and have agreed to 

resolve each and every remaining issue in this case as set forth herein. 
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4. As a result of this lawsuit, the CITY has participated in a countywide effort to 

provide services and assistance to homeless people. In keeping with these past and ongoing 

efforts, the CITY is committed to ensuring that the legal and constitutional rights of all homeless 

persons be fully respected by all city policies, rules, regulations, practices, officials and personnel. 

II. Dismissal/Release 

5. The parties agree that this lawsuit, including the three pending appeals, Case Nos. 

91-5316, 92-5145, and 95-4555, will be dismissed with prejudice and without costs or attorneys 

fees (except such attorneys fees as are specifically provided for herein), subject to the terms of 

this Settlement Agreement and the District Court retaining jurisdiction to enforce this Settlement 

Agreement. Upon the District Court's approval of this Settlement Agreement, this Settlement 

Agreement shall operate as a general release of the CITY (including its agents, officers, and 

employees) for all claims of all class members between December 23, 1984, and the effective date 

of this Settlement Agreement for the types or kinds of injuries alleged in the Plaintiffs' Second 

Amended Complaint (docketed September 8, 1989) in this action. This release does not cover 

injuries suffered by class members which were outside the scope of the Plaintiffs' Second 

Amended Complaint (docketed September 8, 1989). 

III. No Admission of Liability 

6. The CITY does not admit liability by virtue of entering into this Settlement 

Agreement. 

IV. Law Enforcement Training 

7. The City agrees to implement, various forms of training (as specified herein) for its 
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law enforcement officers for the purpose of sensitizing them to the umque struggle and 

circumstances of homeless persons and to ensure that their legal rights shall be fully respected. 

This training shall include, either (A & C) or (B & C) below, but not both A & B: 

A Training and education provided at the School of Justice and Safety 

Administration at Miami Dade Community College - North Campus (hereinafter 

ACADEMY). The CITY shall attempt to secure approval by the governing Board of the 

ACADEMY for training that includes instruction by academics, service providers, or homeless 

persons and shall focus on the causes of homelessness and the circumstances, needs, and rights of 

homeless persons. 

B. Post-Academy Training. If the CITY is unsuccessful in secunng 

approval by the governing Board of the ACADEMY for training that includes instruction by 

academics, service providers, or homeless persons focusing on the causes of homelessness, 

circumstances, needs, and rights of homeless persons, said training shall be taught in Post-

Academy Training. This three week post-Academy course presently taught by the Miami Police 

Department, and any modification or change in the course to be incorporated in the future, shall 

include education and training similar to that specified above with an emphasis on local issues 

concerning homelessness in Miami and the City of Miami Police Department's law enforcement 

protocol (as set forth below). 

C. In-Service Training. This training, including the Survival Training 

Course, roll calls, NOBLE training, and other formal/informal training, shall contain segments that 

focus on local homeless issues, the City of Miami Police Department's law enforcement protocol, 
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and current issues involving law enforcement, provision of services, and patterns of contact with 

homeless persons. 

V. Adoption of Departmental Order 

7. The City of Miami Police Department shall adopt a Departmental Order (D. 0.) 

regarding the treatment of the homeless within the CITY which reflects the CITY's commitment 

to respect the rights of homeless people and implements the protocol which law enforcement 

officers must follow when they encounter homeless persons. This departmental order is attached 

as Exhibit A, and it may be revised from time to time to reflect future technical (non-substantive) 

changes in police procedures. This departmental order shall be circulated to, and read by, all City 

of Miami police officers within 30 days after this Settlement Agreement is approved by the district 

court. It shall also be read by all future City of Miami police officers in the course of their normal 

training. 

VI. Compliance/Enforcement 

9. The CITY hereby expressly adopts a policy as provided for herein to protect the 

constitutional rights of homeless persons, to prevent arrests and harassment of these persons, and 

the destruction of their property, inconsistent with the provisions of this Settlement Agreement. 

Any activities by a CITY police officer or other employee that are contrary to this policy shall 

cease immediately. Any CITY police officer or other employee of the CITY who is determined to 

be acting contrary to this policy or the protocol set forth in this Settlement Agreement shall be 

disciplined in accordance with CITY and/or CITY Police Department procedures. This policy 

statement and the law enforcement protocol set forth below shall be made a part of the 
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Departmental Order referenced above. Additionally, it shall be read by all other CITY employees 

with responsibilities regarding homeless people within 30 days of its issuance. 

VII. Law Enforcement Protocol 

10. Definition of"Homeless Person". An individual is considered a "homeless 

person" if he or she "lacks a fixed, regular, and adequate night-time residence and has a primary 

night-time residency that is: (a) a supervised publicly or privately operated shelter designed to 

provide temporary living accommodations; (b) an institution that provides a temporary residence 

for individuals intended to be institutionalized; or (c) a public or private place not designed for, or 

ordinarily used as, a regular sleeping accommodation for human beings. The term 'homeless 

person' does not include any person imprisoned or otherwise detained pursuant to an Act of 

Congress or a state law." 42 U.S.C. §11301, et seq. (1994). An officer is allowed to make 

reasonable inquiry to make this determination. 

11. Definition of" Available Shelter". An "available shelter" means a shelter, with a 

bed at no cost to the homeless person, within the territorial boundaries of the CITY or within one 

mile thereof, that treats homeless persons with dignity and respect, imposes no religious 

requirements, and does not impose involuntary substance abuse or mental health treatment. 

12. Definition of "Public Property". "Public Property" includes all property 

owned by any governmental entity (federal, state or local). "Public Property" shall not include 

property which has become subject to a leasehold interest, management agreement or other 

possessory interest of a nongovernmental lessee, licensee or manager, which is operated as a 

private business. A public park shall always be considered public property within the meaning of 
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12a. Definition of "Exempt Public Property. The following are "exempt public 

properties": (1) City ofMiami, City Hall, 3200 Pan American Drive; (2) Miami Riverside Center, 

444 S.W. 2nd Avenue; (3) City ofMiami Fire Stations; (4) City of Miami Police Stations; and (5) 

City ofMiami NET (Neighborhood Enhancement Team) Offices. 

13. Purpose. It is agreed that a specified protocol is necessary to guide Miami police 

officers in their interactions and contacts with homeless persons. The protocol is a prescribed 

response when the police observe specified conduct or activity. 

14. Law Enforcement Protocol: The City hereby adopts a protocol to further 

protect the rights of homeless persons, by limiting the circumstances under which arrests can be 

made, including the handling of their personal property: 

A. Homeless Person Observed Not Engaging in Any Criminal Conduct: 

There can be no arrest or detention. A law enforcement officer, social 

worker, or CITY outreach worker may approach the homeless person and advise him or her of 

shelter, services, or assistance which are then currently available. When the contact with the 

homeless person has been initiated by a "citizen's complaint," the law enforcement officer may, 

whenever appropriate, call for the assistance of an outreach worker, who, if available, may begin 

the process of engaging the homeless person in a dialogue which is intended to advise the 

homeless person of shelter, services or assistance that is/are available. Required Records: ( 1) If 

such an approach and advice concerning shelter, services, or assistance occurs by a law 

enforcement officer, the law enforcement officer shall complete a Field Information Card. 
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Records Filing: A copy of all required records shall be filed with the appropriate unit within the 

Miami Police Department. 

B. Homeless Person Reasonably Believed to be Mentally Ill: 

Where a homeless person meets the criteria for involuntary examination 

under Florida Law (currently section 394.463, F.S.), "Baker Act," a law enforcement officer may, 

in his or her discretion, take the homeless person to a receiving facility for involuntary 

examination. Required Records: If the homeless person is taken to a receiving facility for 

involuntary examination, a copy ofthe forms required by section 394.463 (hereinafter "Baker Act 

Forms"), shall be filed with the Mental Health Crisis Center at Jackson Memorial Hospital and an 

Incident Report shall be completed. Records Filing: A copy of all required records shall be filed 

with the appropriate unit within the Miami Police Department. 

C. Homeless Person Observed Violating a "Life Sustaining Conduct" 

Misdemeanor: 

I. "Life sustaining conduct" misdemeanors are those which a 

homeless individual commits by the mere fact that he or she is without shelter, and must conduct 

life sustaining activities, such as eating, sleeping, sitting, congregating, or walking in public. 

2. If the homeless person described above is observed committing one 

of the below listed "life sustaining conduct" misdemeanors, the law enforcement officer may warn 

the homeless person to stop the unlawful conduct. If there is no "available shelter," no warning 

shall be given. If there is an "available shelter," the law enforcement officer may advise the 

homeless person of its availability. If there is an "available shelter," and the shelter has been 
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offered to the homeless person, and that person accepts this assistance, no arrest shall take place 

and arrangements shall be made to transport the homeless person to the shelter. Only if there is 

an "available shelter" and the homeless person refuses to accept the shelter, may the law 

enforcement officer arrest the homeless person for a "life sustaining conduct" misdemeanor. 

Required Records: ( 1) If a homeless person is transported to an "available shelter," the law 

enforcement officer shall complete a Field Information Card; (2) If an arrest is made, an Arrest 

Affidavit shall be completed. Records Filing: A copy of all required records shall be filed with 

the appropriate unit within the Miami Police Department. 

3. The "life sustaining conduct" misdemeanors referenced above are 

as follows: 

a. Being in park after hours. Current Provisions:, §§38-3 & 1-

13, City ofMiami Code ("CMC"); §162.22, F.S. (1994); 

b. Public nudity where necessary to carry on the daily 

necessities of life, such as bathing or responding to a call of nature. Current 

Provisions: §800.03. F.S. (1994), §37-1, 38-62, CMC. 

c. Fires in parks. Current Provisions: §38-53 & 1-13, CMC; 

§162.22, F.S. (1994); 

d. Obstructing passage on sidewalks. Obstructing a street, 

road, or highway shall not be construed to be a "life sustaining conduct" 

misdemeanor within the meaning of this protocoL Current Provisions: §§54-1 to 

54-3, 37-3, CMC; §316.2045, F.S. (1994). 
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e. Vehicles, living or sleeping in. Current Provision: §37-4, 

f Loitering in Restrooms. Current Provision: §38-68, CMC; 

g. Littering. Current Provisions: §403.314, Fla. Stat.; §22-6, 

38-17, 38-63 CMC; and 

h. Camping in parks. Current Provision: §38-71, CMC; 

1. Use of facilities for other than intended purpose (e.g., 

sleeping on park bench). Current Provisions: §38-54, CMC; 

J. Temporary structures in park. Current Provisions: §38-52, 

CMC; 

k. Trespass on "public property" other than structure or 

conveyance. Current Provision:, §810.09(1 ), Fla. Stat. Trespass on private 

property or an "exempt public property" is not a "life sustaining conduct" 

misdemeanor within the meaning of this protocol, and such violation should always 

be treated either as specified under paragraph D orE below. A homeless persons' 

presence in the interior of an "exempt public property" is not a trespass within the 

meaning of this paragraph where the homeless person's activities are reasonably 

related to the governmental business activities normally performed within these 

physical structures. 

4. Nothing m this paragraph discussing "life sustaining conduct" 

misdemeanors shall prevent an immediate arrest under §800. 04, F. S., entitled, "Lewd, lascivious, 
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or indecent assault or act upon or in presence of child," if a law enforcement officer has probable 

cause to make such an arrest. 

D. Homeless Person Observed Violating a Misdemeanor (which is not 

classified above as ~'Life Sustaining Conduct"): 

1. The "non-life sustaining conduct" misdemeanors are those which a 

homeless individual commits, but are not associated with "life sustaining activities," such as 

eating, sleeping, sitting, congregating, or walking in public. 

2. If the homeless person described above is observed violating a 

misdemeanor (which is not classified in this Protocol as "life sustaining conduct"), the law 

enforcement officer may warn the homeless person to stop the unlawful conduct, or, if the officer 

deems it appropriate, the officer may detain or arrest the homeless person. A law enforcement 

officer may, in his or her discretion, approach the homeless person and advise him or her of 

shelter, services or assistance which is then currently available. If the law enforcement officer 

deems it appropriate, he or she may also offer to call an outreach worker to the scene so that the 

homeless person can be transported to an "available shelter" that is appropriate for the homeless 

person's needs at that time. Records required: ( 1) If a homeless person is transported to an 

available shelter, the law enforcement officer shall complete a Field Information Card; (2) If an 

arrest is made, an Arrest Affidavit shall be completed; (3) If the law enforcement officer warns the 

homeless person to stop the unlawful conduct, but no arrest is made, then the law enforcement 

officer shall complete a Field Information Card; (4) If an approach and advice concerning shelter, 

services or assistance occurs by a law enforcement officer, or if an outreach worker is called, the 
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law enforcement officer shall complete a Field Information Card. Records Filing: A copy of all 

required records shall be filed with the appropriate unit within the Miami Police Department. 

E. Homeless Person Committing Felony Offense: 

If a law enforcement officer has probable cause to believe that a homeless 

person is committing, or has committed, a felony, the law enforcement officer may detain or arrest 

the homeless person. Required Records: If an arrest is made, an Arrest Affidavit shall be 

completed. Records Filing: A copy of all required records shall be filed with the appropriate unit 

within the Miami Police Department. 

F. Disposition of Personal Property Belonging to a Homeless Person who 

is Arrested. 

1. The CITY shall respect the personal property of all homeless 

people. The Miami Police Department (and all other Departments including but not 

limited to Parks and Recreation and Solid Waste) shall follow their own internal 

procedures for taking custody of personal property. In no event shall any city official or 

worker destroy any personal property known to belong to a homeless person, or readily 

recognizable as property of a homeless person (i.e., bedding or clothing and other 

belongings organized or packaged together in a way indicating it has not been abandoned), 

except as permissible by law and in accordance with the department's operating 

procedure, or if the property is contaminated or otherwise poses a health hazard to CITY 

workers or to members of the public. Notwithstanding any language in this Settlement 

Agreement to the contrary, the CITY is not responsible for taking custody of mattresses. 
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2. The disposition of personal property shall never prevent a law 

enforcement officer from effectuating an arrest authorized under the previous sections of 

this protocol. However, the following safeguards shall be undertaken by the arresting 

officer or any other CITY agent or official to preserve the property of a homeless person, 

to the extent feasible: 

a. The arresting officer shall always attempt to secure personal 

items such as identification, medicines and eyeglasses and other small items of importance 

identified by the arrestee, which are not large or bulky, in accordance with the police 

department's existing procedures; 

b. The arresting officer shall ensure that large or bulky items 

(which are not contaminated or otherwise pose a health hazard to CITY officers or 

workers or to members of the public) are not abandoned at the point of arrest, but rather 

secured by an outreach worker and maintained in accordance with existing outreach 

procedures, or, if an outreach worker is unavailable, secured by the arresting officer until 

an outreach worker becomes available to assume its maintenance in accordance with 

existing outreach procedures. 

VIII. Record Generation/Maintenance/ Access 

15. The CITY shall, within 30 days of the execution of this Settlement Agreement, 

adopt a procedure for monitoring and accounting for its police officers' encounters with the 

homeless persons. This procedure shall include the following.;. 

(a). generating form records of all City of Miami police arrests and detentions 

(2M /(t: -13-
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of homeless persons, and either entering them into a computer database or creating a paper data 

base; 

(b). generating similar form records of all City of Miami police encounters with 

homeless persons as described in the above protocol and either entering them into a computer 

database or creating a paper data base. This Settlement Agreement shall not create any obligation 

on the part of a homeless person to produce any information to a law enforcement officer that 

would not otherwise be required of any other person. 

(c). The records and statistics such as the number of arrests, detentions, and 

encounters which result in a warning or a referral; the nature of the underlying conduct; the 

ordinance or statute which formed the basis of the arrest, detention, or warning; and the number 

of actual referrals to homeless programs, if generated by the CITY, shall be provided to the 

members of the "Advisory Committee" (set forth below) as requested to monitor and ensure 

compliance with this Settlement Agreement." 

(d). Within the limitations ofthe Florida Public Records Act, Chapter 119, Fla. 

Stat., access to other records, documents, and information relevant to this Settlement Agreement 

shall be readily available. 

(e). The CITY shall preserve all existing arrest records relevant to class 

members making claims under the Compensatory Damages provisions of this Settlement 

Agreement for such period of time as is necessary to accomplish that goal. 

IX. Advisory Committee 

16. To ensure the CITY's compliance with this Settlement Agreement, there shall be 
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an Advisory Committee (hereinafter the "Committee"). The Committee shall consist of one 

person selected by the CITY, one person selected by the American Civil Liberties Union 

(hereinafter the "ACLU''), and a third person selected by the other two. The third person shall be 

someone with experience or expertise concerning homelessness in South Florida, but that 

individual shall not have been aligned with, or have testified on behalf of either party at any time 

during the pendency of this litigation. If any person selected refuses to serve, the selecting party 

or Advisory Committee members (whoever originally selected the member) shall have thirty (30) 

days to select another individual. If any member of the Committee resigns, the entity responsible 

for selecting the resigning member shall have ninety (90) days to select a replacement. 

17. The members of the Committee shall serve as volunteers, without compensation, 

and strictly as a public service. They shall make every good faith effort to meet at the designated 

times and to carry out all responsibilities under this Settlement Agreement. The CITY shall 

provide reasonable copying and secretarial services (consistent with the functions of the advisory 

committee as set forth in this Settlement Agreement) and a meeting room. 

18. The Committee shall remain in existence for a period of three (3) years following 

the date of the Court's approval of this Settlement Agreement, renewable for one three year 

period upon a majority vote of the Committee. 

19. The responsibility of the Committee will be to monitor all police contacts with 

homeless persons, and other matters contemplated by this Settlement Agreement. These 

responsibilities shall be accomplished by interviewing homeless persons on the streets and in 

shelters, patrolling with police officers, accompanying CITY outreach workers in areas with high 
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concentrations of homeless persons, observing the police training, reviewing the training 

curriculum, and reviewing information on file with the appropriate unit within the Miami Police 

Department, the City ofMiami, regarding matters set forth in this Settlement Agreement. 

20. The Advisory Committee shall also receive and investigate complaints by homeless 

persons who claim to have been aggrieved by the CITY's non-compliance with this Settlement 

Agreement and shall take appropriate responsive action, which may include, advising the 

aggrieved person and appropriate City officials of the validity of the claim, and making 

recommendations to the parties to prevent additional, similar grievances, 

21. The Advisory Committee shall meet quarterly or more frequently as necessary to 

conduct its business, at a mutually acceptable date and time to the members. Three members of 

the Committee shall constitute a quorum. All decisions or other action of the Committee shall 

require a majority vote of the members. The meetings of the Committee shall be open only to the 

CITY and the ACLU. The Committee's business shall be kept confidential by the Committee 

members, who shall not discuss the Committee's business with anyone (including any members of 

the Press) but themselves or with the CITY and the ACLU, or other persons providing assistance 

to the Committee. 

Additionally, the Committee shall issue a report every six months setting forth its activities 

for that reporting period. Every third year the Committee shall issue a summary report on its 

activities for that period and the CITY's compliance with this Settlement Agreement, and report 

to the parties on the need for its continuing existence. 

22. If the Committee deems it appropriate, the Committee may advise the CITY Police 
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Department regarding the law enforcement protocol and police training set forth in this 

Settlement Agreement and may recommend to the parties any proposed changes. 

22a. The Committee shall not have the authority to seek Court intervention into any 

matter concerned with this Settlement Agreement, and its recommendations shall not be binding 

upon the parties. 

X. Compensatory Damages 

23. As compensatory damages the CITY agrees to: 

a. Create a Compensation Fund, which will be used to compensate members 

of the class (as amended, altered and modified in this Settlement Agreement) who between 

December 23, 1984, and the effective date of this Settlement Agreement, suffered the types or 

kinds of injuries alleged in the Plaintiffs' Complaint (as amended) in this action. Irrespective of 

the number of arrests or the number of times personal property may have been destroyed, a single 

individual member of the class may only participate in the compensation fund once, e.g., only one 

claim shall be allowed per person. The Compensation Fund shall be administered as follows: 

(1). Appointment o.f Magistrate. A U.S. Magistrate shall be appointed 

by the Court to rule upon and determine objections to claims made pursuant to the procedure set 

forth herein. 

(2). Distribution of "Proof of Claim Forms." Proof of Claim Forms 

may be obtained in person at the front reception desk of the CITY OF MIAMI Police 

Department, Central Station, 400 N.W. 2"d Avenue, Miami., Florida, and from all CITY NET 

(Neighborhood Enhancement Team) Offices, the City of Miami Office of Homeless Programs, 
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and the ACLU' s Miami Office. Proof of Claim Farms shall be available by mail or telephone, or 

in person. They shall be made available in English, Spanish, and Creole. The Proof of Claim 

Forms shall be available as soon as practicable after the Settlement Agreement is approved, and 

shall be available during the entire 90 day period established by the Magistrate for the filing of 

claims. 

(3). Contents of Proof of Claim form. Class members who wish to file 

a claim ("claimants") shall be required to file Proof of Claim Forms (attached) providing details 

about their claim. The Proof of Claim Form (with Instructions) is attached as Exhibit "B" 

(English version). It may be revised if necessary to reflect the payment form and mechanism [See 

paragraphs 23(a)(4) and 23(a)(6)]. 

(4). Filing C?f Proof C?fC/aim Forms. 

(i). After selection of the Magistrate, the Magistrate will enter 

an order establishing the 90 day period during which claims may be filed with the Clerk of the 

Court for the Southern District of Florida, or in some other manner designated by the U.S. 

District Court. The 90 day period shall not be set to begin running until Proof of Claims Forms 

are available for distribution as specified in paragraph 23(a)(2) above. To be considered, all 

claims must be filed on a Proof of Claim Form. Both parties shall have access to the Proof of 

Claim Forms on file and shall have the right to make copies at their own expense. At the close of 

the 90 day period, the Magistrate shall notify the parties of the number of claims filed during the 

90 day period and make them available for photocopying at their own expense. The Court or the 

Clerk shall release the claims forms (and all supporting documentation) to a third party 
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photocopying service, e.g., Black's Photocopy Service, for reproduction on behalf of either the 

ACLU or the CITY. 

(ii). Prior to filing, upon presentation of a Proof of Claim Form 

to the public window of the Records Unit of the City of Miami Police Department, Central 

Station, including the name and date of birth of the claimant, the Records Unit shall provide 

certified copies of all arrests records (from December 23, 1984 through the effective date of this 

Settlement Agreement) on file with the City of Miami Police Department concerning the claimant 

to the claimant at no charge. These records shall also be made available at no charge through 

request by mail with an accompanying copy of the Proof of Claim Form. In addition, at the same 

time and place, and under the same conditions, the CITY shall make available to homeless persons 

for free the services of a notary public for the purpose of notarizing the signature of the claimant. 

(iii). All claims against the Compensation Fund must be filed 

within the 90 day period established by the Magistrate, or be forever barred. 

(iv). Each Proof of Claim Form filed shall be verified under 

penalty of perjury by the claimant (or, where applicable, the claimant's representative). 

(5). Determination of Claims 

(i). Objections: 

(a) The CITY may file an objection to any claim only as 

follows: 

[ 1]. The claimant or the injured person ts not 

who he or she claims to be. 
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[2]. The claim was not timely filed; 

[3]. The claim was not signed, or verified; 

[4]. The claim was withdrawn by the claimant; 

[5]. The claimant has filed more than one (1) 

[6]. The claimant's proof of membership in the 

[7]. The claimant's proof of injury at the hands of 

a CITY official or employee is insufficient; and 

[8]. The claimant's proof that he suffered an 

injury of the type and kind alleged in Plaintiffs' Second Amended Complaint (docketed September 

8, 1989) in this action is insufficient. 

(ii). The CITY shall have 20 days (as computed by the Federal 

Rules of Civil Procedure) from the date the parties are notified by the Magistrate at the end of the 

90 day period established for the filing of Proof of Claim Form, to present objections to any claim 

filed with the Magistrate. The CITY shall mail a copy of the objection to the ACLU and to the 

claimant at the mailing address given on the Proof of Claim Form. At the close of the 20 day 

period, the Magistrate and shall make the objections available for inspection and/or photocopying 

at the ACLU's own expense. The Court or the Clerk shall release the objections (and all 

supporting documentation) to a third party photocopying service, e.g., Black's Photocopy 

Service, for reproduction on behalf of the ACLU. 
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(iii). The Magistrate shall determine the validity of all claims 

upon the written record upon such terms and under such conditions as the Magistrate deems just. 

(iv). The Magistrate shall accept the validity of any claim as to 

which no timely objection has been filed by the CITY. Upon the Magistrate's acceptance of a 

claim as to which no objection has been filed, the Magistrate shall so notify the parties and the 

claimant (or his representative, if any). The notice shall contain the following information: 

(a). The Magistrate's acceptance ofthe claim because of 

a lack of objection; 

(b). the entitlement of the claimant to an award (as set 

out below); and 

(c). Where and how the award can be collected. 

(v). In the case of a timely objection to a claim, the 

determination of the validity of the claim shall be made by the Magistrate. 

(a). The Magistrate shall do so on the basis of the 

written record unless he or she determines that an interview or discussion with the claimant (and 

the claimant's representative, if any) is necessary. If the Magistrate determines that such an 

interview of discussion is necessary, the Magistrate shall set it at a time, date, and place that is 

feasible for the claimant, and, if at all possible, confirm its feasibility with the claimant. For 

claimants who reside outside Dade or who are otherwise unable to be personally present, the 

Magistrate shall have the discretion to conduct an interview by telephone. The Magistrate shall 

notify the parties to this Consent Decree of the date, time, and place of the meeting or interview, 
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and the parties shall have the right to be present and informally present arguments and evidence. 

(b). In determining whether to accept a claim to which a 

timely objection has been filed, the Magistrate should seek to ensure that compensation is 

reserved for claimants rightfully entitled to receive it, taking into account that documentation of 

claims should be no more burdensome than necessary to implement the settlement and that the 

amount and specificity of evidence that might be needed to establish injury at trial is not required. 

(vi). If the Magistrate accepts a claim as valid, notwithstanding 

the CITY's objection, then the Magistrate shall so notify the parties and the claimant (or his 

representative, if any). The CITY may move for reconsideration within 15 days. The notice shall 

contain the following information: 

(a). The Magistrate's acceptance of the claim, and the 

reason for overruling the objection; 

(b). the entitlement of the claimant to an award (as set 

out below); and 

(c). Where and how the award can be collected. 

(vii). If the Magistrate rejects a claim, then the Magistrate shall so 

notify the parties and the claimant (or his or her representative, if any). The claimant may move 

for reconsideration within 15 days. The notice shall contain the following information: 

(a). The Magistrate's rejection of the claim and the 

reasons for rejecting it; and 

(b). The right of the claimant to move for 
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reconsideration within 15 days. This notice shall be displayed prominently in bold typeface, and 

shall also include a notice that the claimant may contact the ACLU immediately for assistance. 

The notice shall have the telephone number for the ACLU. 

(viii). The decisions of the Magistrate shall be final, with no right 

of appeal or reconsideration other than provided for hereinabove. 

(6) Awards: 

(i). If the CITY is able to devise and implement a "debit card" 

program by the date this Settlement Agreement is approved, then each successful claimant, shall 

be awarded a debit card in the amount of $1,500.00. Such debit cards shall be accessible by a 

nationally recognized card such as Visa or Mastercard, widely accepted by merchants, and will be 

set up to be used for purchases but not cash withdrawals or advances. Administrative costs of 

setting up and administering the accounts shall be born by the CITY. 

(ii). If the CITY is not able to devise and implement a "debit 

card" program by the date of this Settlement Agreement is approved, then each successful 

claimant, shall be awarded damages in the form of $1,250.00 in cash or $1,500.00 in non-cash 

awards, as provided herein. 

(iii). Cash Payments. Successful claimants who are no longer 

homeless shall qualify for a lump-sum cash payment of $1 ,250. 00. Whether a claimant is no 

longer homeless shall be determined by the Magistrate pursuant to the same procedures for the 

determination of claims. A successful claimant who was homeless at the time the Proof of Claim 

Form was filed, but is no longer homeless by the time awards are distributed, may execute a Form 
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(Exhibit "C") so indicating. The CITY shall have 15 days to object to the truthfulness of the 

information in that Form, in which case the Magistrate shall make the final determination whether 

the successful claimant is no longer homeless. Cash payments shall be made by check payable to 

the claimant. Claimants who qualify for a lump-sum cash payment of $1,250.00 may choose 

instead to participate in the non-cash program described below. 

(iv). Non-cash Program. Successful claimants who do not 

qualify for cash payments (or who so qualify but choose instead to participate in the non-cash 

program) shall participate in a non-cash program as described herein. Such claimants shall be 

given vouchers for food, clothing, housing, or travel, or may have third party payments made on 

their behalf, in the amount of $1,500.00 per participating claimant. Administrative costs of setting 

up and administering the voucher and third party payments shall be born by the CITY. However, 

if a non-cash program complying with all the requirements set out in paragraph 23(a)(6)(iv)(a-e) 

below cannot be devised by the date the Proof of Claims Forms are made available to claimants, 

then all successful claimants shall receive cash payments of $1,500.00 each. If a non-cash 

program complying with all such requirements except for that set out in paragraph 23(a)(6)(iv)(d) 

below is devised by the date the Proof of Claims Forms are made available to claimants, then 

successful claimants who are homeless and reside outside Miami shall receive cash payments of 

$1,500.00 each. 

(a). In establishing the voucher program, the CITY shall 

provide vouchers or certificates for food or clothing at easily accessible stores such as but not 

limited to Publix, Winn-Dixie, K-Mart, Burdines, or similar establishments who agree to 
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participate. The program shall also provide for vouchers or vendor payments for claimants to use 

at apartments, residential hotels, SRO dwellings, or similar establishments. The CITY shall make 

a good faith effort to persuade clothing, food, and department stores and housing providers to 

participate in the voucher program. 

(b). The voucher program shall be designed so that the 

claimant is not narrowly limited by store or location. The vouchers shall be valid at stores, 

apartments, etc., within the territorial boundaries of the City of Miami, and at such additional 

locations in the Dade County Metropolitan Area as are appropriate. 

(c). Claimants may take part of their voucher entitlement 

in the form of third party payments by the CITY on behalf of the claimant. Such payments shall 

be made only for a debt owed by the claimant himself or herself or for a transaction in which the 

claimant is the purchaser of goods or services. Third party payments shall only be made for legal 

debts and purchases, to establish merchants, financial institutions, and other established providers 

of goods and services (e.g., landlords). 

(d). The voucher and third-party payment program shall 

be designed so that it satisfies the needs of successful claimants who do not qualify for cash and 

who live outside Miami, in a fashion comparable to those who live in Miami. 

(e). Claimants shall be entitled to choose the mix of 

types of vouchers (food, clothing, housing travel) or third party payments they prefer. 

(7). Payment of Awards/Releases. The CITY's Office of Homeless 

Programs (OHP) shall distribute the cash and non-cash awards. The vouchers shall be distributed 
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in such a manner as to discourage their being bartered, sold, or otherwise used by anyone but the 

claimant. The distribution of cash awards shall begin immediately after all claims have been so 

determined (including the expiration of the time for reconsideration). The non-cash program shall 

begin thirty days after all claims have been finally determined including the expiration of the time 

for reconsideration). In no event shall cash or non-cash awards be distributed earlier than January 

5, 1998. Prior to distribution of any cash or non-cash award, the claimant shall execute a full 

release in the form attached as Exhibit "D" of the CITY, including all CITY agents, officials and 

employees, for all claims between December 23, 1984, and the effective date of this Settlement 

Agreement for the types and kinds of injuries alleged in Plaintiffs' Second Amended Complaint 

(docketed September 8, 1989) in this action. This release does not cover injuries suffered which 

were outside the scope ofPlaintiffs' Second Amended Complaint (docketed September 8, 1989). 

The release may be revised if necessary to reflect the payment form and mechanism [See 

paragraphs 23(a)(4) and 23(a)(6)]. 

(8). Amount ~~ Fund. In no event shall the City's aggregate 

responsibility under the Compensation Fund for all claims exceed $600,000 If the cash and non-

cash value of all valid claims exceeds $600,000, claimants with valid claims shall be awarded a pro 

rata share of the $600,000 compensation fund, notwithstanding the specific amounts specified 

above. 

b. If the total value of all valid claims is less than $600,000, the City will 

create a "Start OffFund." The total amount of the Start Off Fund will be the difference between 

$600,000 and the total value of all claims awarded from the Compensation Fund. Payments from 
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he Start Off Fund will be made in the form of vendor payments not to exceed $1,000.00 per 

person. They will be available to any homeless person or homeless family in Miami to help 

achieve permanent housing (e.g., to pay for rent, security and utility deposits, clothing furniture, 

or other necessities of life). The Advisory Committee will determine the guidelines for payment 

from the Start Off Fund. The actual amount to be received by any given person or family group 

shall be determined by the City's Office of Homeless Persons, following such guidelines. Funding 

for the Start Off Fund shall be appropriated thirty days following the disposition of all claims by 

the Magistrate, including any requests for reconsideration, but not earlier than January 5, 1998. 

The funds from the Start-Off Fund shall be paid out within two years of the effective date of this 

Settlement Agreement. The CITY's Department of Internal Audits shall perform an audit of the 

Start-Off Fund program at its conclusion, and plaintiffs and their counsel shall be entitled to a 

copy of that audit. In addition, the books and records of the Start-Off Fund program will be 

available to plaintiffs and their counsel at any time during regular government business hours. 

c. The parties agree that the CITY may establish a trust fund for the purpose of 

receiving donations from the public or private sector of funds, goods and/or services to satisfY, 

either in whole or in part, the CITY's $600,000 obligation under this Settlement Agreement. 

IX. Attorney Fees 

25. The underlying litigation has spanned nearly ten years, during which there were 

two trials and numerous other hearings before the district court, two appeals including two oral 

arguments before the Court of Appeals for the Eleventh Circuit, as well as extensive court-

ordered negotiations and mediation between the parties spanning eighteen months, all requiring 
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substantial commitments of time and professional services on the part of more than ten attorneys 

for the plaintiffs over this period of time. In light of the foregoing, and considering similar 

payments of attorneys fees to plaintiffs' counsel in other civil rights cases, the City shall pay to the 

Plaintiffs' attorneys the sum of $900,000 as and for attorneys fees and costs, without any 

admission of liability to pay such fees, but rather, as a part of the comprehensive settlement to be 

adopted through the implementation of this Settlement Agreement. Additionally, said payment is 

made to conclude all claims for attorneys fees in the underlying litigation, including pending 

appeals, and in regard to all other matters connected with this Settlement Agreement, except 

enforcement proceedings, should such become necessary after non-binding mediation as provided 

for below. 

The parties agree that the $900,000.00 (without interest) shall be paid in three equal 

installments of$300,000.00 each over a period of three fiscal years following the effective date of 

this Settlement Agreement. The CITY's fiscal year runs from October I through September 30. 

The first installment shall be made in the current fiscal year within thirty days of the effective date 

of this Settlement Agreement. The second installment shall be paid within thirty (30) days 

following the commencement of the next fiscal year, i.e., October I st, 1998. The third and final 

installment shall be made within thirty (30) days following the commencement of the following 

fiscal year, i.e, October l't 1999. If any of these installments are not made on time in their 

entirety, the entire installment due, and any further attorneys fees necessary for collection, shall be 

awarded by the District Court. 

X. Enforcement/Mediation 
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25a. Prior to any party seeking court enforcement against any other party to this 

Settlement Agreement, the parties shall attempt to informally mediate a dispute in a non-binding 

mediation. During the existence of the Advisory Committee, the Advisory Committee shall 

appoint one of its members to act as the mediator. After the expiration of the Advisory 

Committee, unless the parties can agree upon a mediator, the aggrieved party shall notify the 

Court for the need for the appointment of a mediator, and the Court shall appoint a mediator from 

its list of approved mediators, the cost of which shall be borne by the CITY. Mediation shall take 

place within ten (10) days of a request made by either party to the other party. This requirement 

to mediate prior to seeking court enforcement shall not prevent a party from seeking immediate 

court enforcement if it clearly appears from specific facts shown by affidavit that immediate and 

irreparable injury, loss or damage will result to the aggrieved party before the aggrieved party and 

the other party can conduct mediation as contemplated in this paragraph. 

XII. Class Approval/Notice to Class Members 

26. The class certified in Pottinger v. City of Miami, 720 F.Supp. 955, 960 (S.D. Fla. 

1989), shall be amended, altered and modified under Rule 23(c)(1), Fed. R. Civ. Proc., to consist 

of all homeless persons who reside, have resided, or will reside on the streets, sidewalks, parks, 

and in other public places within the geographical boundaries of the City of Miami, who have 

been, expect to be, or will be in contact with members ofthe City of Miami Police Department. 

27. Notice to the class of the amendment, alteration and modification of the class, and 

ofthis proposed Settlement Agreement, pursuant to Rule 23(e), Fed. R. Civ. Proc., shall be given 

simultaneously by publication in The Miami Herald, El Nuevo Herald, Miami Times, and New 
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Times, on three different days, including one weekend day, of three consecutive weeks, which 

shall not be less than a 1/3 page in the Local (Locales) section of each paper, to maximize the 

chance of actual notice to the class members. The costs of such notices shall be borne by the 

CITY. The notice shall advise class members of the status of this case, and describe, generally, 

the proposed settlement and monetary relief available to class members, and how to obtain it, 

including where Proof of Claims Forms will be available after approval of the Settlement 

Agreement. The notice shall be subject to court approval. Class members shall have 30 days 

following the final notice within which to file any written objections to the Settlement Agreement. 

The court shall convene a hearing at the convenience of its calendar, but at least 30 days 

thereafter to consider any such objections after which the court shall approve or disapprove the 

Settlement Agreement. The notice shall state the date, time, and location of this hearing. The 

Court shall set the date for the hearing to consider objections at the time it approves the content 

of the notice. 

Xill. Oversight Committee Approval 

28. This Settlement Agreement shall be of no force or effect, nor submitted to the 

Court for approval, until it is approved by the Oversight Committee, appointed by the Governor 

of the State of Florida to assist the CITY overcome its current fiscal crisis. Oversight Committee 

Approval shall not be sought until after the parties execute this agreement. 

XIV. Court Approval 

29. This Settlement Agreement shall not be effective until approved by the Court, after 

the hearing described in Section XII above, which, upon approval, shall become the Settlement 
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Agreement between the parties. The Court shall retain jurisdiction to enforce the terms hereof. 

XV. Modification 

30. This Settlement Agreement may be modified by written agreement of the parties, 

or upon a showing of a significant change of circumstances warranting revision of the Agreement 

in a way suitably tailored to the change of circumstances, but in either event, only after approval 

by the Court. 

XVI. Integration Clause 

31. This Settlement Agreement, including the attached exhibits as listed below, 

contains the entire agreement of the parties, and supersedes all previous oral or written 

representations or agreements. This Settlement Agreement shall not be supplemented by parol 

evidence. 

Exhibit A: Departmental Order 

Exhibit B: Proof of Claim Form, with Instructions (English Version) 

Exhibit C: Verified Statement regarding Current Status 

Exhibit D: 

BENJAMIN S. WAXMAN 

STEPHEN J. SCHNABL Y 

Attorneys for Plaintiffs 

Release 

Cooperating Attorneys for the Greater 

Miami Chapter of the American Civil 

Liberties Union 
Southwest Third A venue, 4th Fl. 
Miami, Florida 33129 

Teleph~e: (3~5) 85~-9550 

By:~W~ 
BENJAMIN . WAXMAN ~ '" 

Fla. Bar No. 403237( 
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City ofMiami Attorney's Office 

Attorney for Defendant 

Miami Riverside Center, Suite 945 
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Tel: (305) 416-1800 
Fax: (305) 416-1801 
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PATROL 

Section 

9.1 Policy 
9.2 Organization 
9.3 Responsibility 
9.4 Mission 
9.5 Definitions 
9.6 Procedures 
9.7 Property 

HOMELESS 

DEPARTMENTAL ORDER 11 
CHAPTER9 

9.1 POLICY: It is the policy of the City of Miami Police Department to ensure 
that personnel are sensitive to the needs and rights of our Homeless population, as well as 
knowledgeable ofthe department's arrest policies concerning such persons. 

9.2 ORGANIZATION: The City of Miami has a policy that we shall not arrest 
visibly homeless persons who live in public for performing acts, criminalized as 
misdemeanors, such as sleeping, eating, lying down, or sitting in public, when there is no 
available shelter. It is not a crime to be homeless. This policy should not be construed as 
protecting persons (whether homeless or not) from arrest for engaging in any other type of 
criminal activity. 

9.3 RESPONSIBILITY: It is the responsibility of all City of Miami Officers whether 
working in an on-duty or off-duty capacity to abide by this Departmental Order. 

9.4 MISSION STATEMENT: We must continue to vigorously do our job and 
enforce the laws which were enacted to ensure a safer community, while extending 
compassion for homeless persons. 

9.5 DEFINITIONS: 

9.5.1.1 A "homeless person" An individual is considered a "homeless person" if 
he or she "lacks a fixed, regular, and adequate night-time residence and has a primary 
night-time residency that is: (a) a supervised publicly or privately operated shelter 
designed to provide temporary living accommodations; (b) an institution that provides a 
temporary residence for individuals intended to be institutionalized; or (c) a public or 
private place not designed for, or ordinarily used as, a regular sleeping accommodation for 
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human beings. The term 'homeless person' does not include any person imprisoned or 
otherwise detained pursuant to an Act ofCongress or a state law." An officer is allowed 
to make reasonable inquiry to make this determination. 

9.5.1.2 An "available shelter" means a shelter, with a bed at no cost to the 
homeless person, within the territorial boundaries of the CITY or within one mile thereof, 
that treats homeless persons with dignity and respect, imposes no religious requirements, 
and does not impose involuntary substance abuse or mental health treatment. 

9.5.1.3 "Public Property": "Public Property" includes all property owned by 
any governmental entity (federal, state or local). "Public Property" shall not include 
property which has become subject to a leasehold interest, management agreement or 
other possessory interest of a nongovernmental lessee, licensee or manager, which is 
operated as a private business. A public park shall always be public property within the 
meaning of this definition. 

9.5.1.3.1 "Exempt Public Property": The following are "exempt public 
properties": (1) City ofMiami, City Hall, 3200 Pan American Drive; (2) Miami Riverside 
Center, 444 S.W. 2"d Avenue; (3) City of Miami Fire Stations; (4) City of Miami Police 
Stations; and (5) City of Miami NET (Neighborhood Enhancement Team) Offices. A 
homeless persons' presence in the interior of an "exempt public property" is not a trespass 
within the meaning of9.6.2.3.3 (11) where the homeless person's activities are reasonably 
related to the governmental business activities normally performed within these physical 
structures. 

9.6 PROCEDURES 

9.6.1 An officer always has the right to approach any individual, including a homeless 
person, to allay any suspicions an officer may have about the individual, and ascertain that 
no criminal activity is occurring. 

9.6.2 At any time, and for any reason, a law enforcement officer may approach a 
homeless person, who has not been observed engaging in any criminal conduct, to advise 
him or her of shelters, services, or assistance which are currently available. The officer 
may also call for the assistance of an outreach worker. The homeless person may or may 
not accept the advice or referral, or he/she may even walk away from the area prior to the 
outreach worker arriving. The rationale is to proactively have an outreach worker address 
the homeless person with referrals. If such an approach and advice occurs by a law 
enforcement officer, that officer shall complete a Field Information Card with the facts of 
the incident, the referral and indicate at the top of the card "Homeless". A copy of which 
shall be filed with the Records Unit within the Miami Police Department. 

9.6.2.1 A law enforcement officer may, in his or her discretion, when coming into contact 
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with a homeless person which he or she reasonably believes to be mentally ill, take the 
homeless person to a receiving facility for involuntary examination where the criteria for 
involuntary examination under section 394.463 F.S. (Baker Act) have been satisfied. If 
the homeless person is taken to such a receiving facility for involuntary examination, a 
copy of the "Baker Act Forms shall be filed with the Mental Health Crisis Center at 
Jackson Memorial Hospital. In addition, the officer shall complete an Incident Report 
with the facts of the incident and indicate at the top of the report "Homeless". A copy of 
which shall be filed with the Records Unit within the Miami Police Department. 

9.6.2.2 If a homeless person is observed violating a "Life Sustaining Conduct" 
misdemeanor (as listed under 9.6.2.2.4), the law enforcement officer may exercise the 
following courses of conduct. 

9.6.2.3 If an officer determines that an individual is a homeless person, and through 
his observation determines that a "Life Sustaining Conduct Misdemeanor" (as they are 
listed under 9.6.2.2.4) is occurring in his presence, he must first check to see if there is an 
"available shelter." The officer will contact the communications unit, who in turn will 
contact the Homeless Outreach Program at (305) 579-6835, to ascertain if there is an 
"available shelter." If there is an "available shelter," the officer will offer the shelter to the 
homeless person in lieu of being arrested. If the homeless person chooses shelter rather 
than arrest, an Outreach Team (if available) will respond to transport the homeless person 
to the shelter. If the Outreach Team is not available, the officer shall transport the 
homeless person to the shelter. If the homeless person is transported to a shelter, the 
officer will complete a Field Information Card with the facts of the incident and indicate at 
the top of the card "Homeless". A copy of which shall be filed with the Records Unit 
within the Miami Police Department. 

9.6.2.3 .I If the officer has probable cause to arrest the homeless person for a "Life 
Sustaining Conduct Misdemeanor" (as they are listed under 9.6.2.2.4), there is an 
"available shelter," and the homeless person refuses the shelter, the officer may arrest the 
homeless person. The officer must document on the A form, beyond the probable cause 
for the arrest, the offer of shelter, the refusal by the homeless person to accept the 
"available shelter," the name of the shelter! and the word "Homeless" should be written at 
the top of the Arrest Affidavit. A copy of the Arrest Affidavit will be forwarded to the 
Miami Police Records Unit. 

9.6.2.3 .2 If the officer has probable cause to arrest the homeless person for a "Life 
Sustaining Conduct Misdemeanor" (as they are listed under 9.6.2.2.4), and there is no 
"available shelter," the officer shall not make an arrest nor take any other police action 
(warnings, etc.) The officer will complete a Field Information Card explaining the 
circumstances of the initial contact with the homeless person, the fact that there was no 
"available shelter," the fact that no arrest was made and the word "Homeless" should be 
written at the top of the card. A copy of the Field Information Card will be forwarded to 
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the Miami Police Records Unit. 

9.6.2.3.3 "Life Sustaining Conduct Misdemeanors" are the following: 

1. Being in park after hours. Current Provisions (38-3 & 1-13, FS 
162.22) 

2 Public nudity where necessary to carry on the daily necessities of 
life, such as bathing or responding to a call of nature. Current 
Provisions (FS 800.03, 37-1, 38-62) 

3 Fires in parks. Current Provisions (38-53, 1-13, FS 162.22) 

4 Obstructing passage on sidewalks. Obstructing a street, road, or 

highway shall not be construed to be a "life sustaining conduct" 

misdemeanor within the meaning of this Departmental Order. 

Current Provisions (54-1 to 54-3, 37-3, FS 316.2045) 

5 Vehicles, living or sleeping in. Current Provision (37-4) 
6 Loitering in Restrooms. Current Provision (38-68) 
7 Littering. Current Provisions (FSS 403.314,22-6,38-17, 38-63) 

8 Camping in parks. Current Provision (38-71) 

9 Use of facilities for other than intended purpose (e.g., sleeping on 
park bench). Current Provisions (38-54) 

I 0 Temporary structures in park. Current Provision (38-52) 

11 Trespass on "public property" other than structure or conveyance. 

Current Provision (FS 810.09(1 )) Trespass on private property or 

in an "exempt public property" is not a "life sustaining conduct" 

misdemeanor within the meaning of this Departmental Order 

9.6.2.3.4 Nothing in 9.6.2.3.3 listing the "Life Sustaining Conduct Misdemeanors" 

shall prevent an immediate arrest under 800.04 FS entitled "Lewd, lascivious, or indecent 

assault or act upon or in presence of a child," if the officer has probable cause to made 

such an arrest. 

9.6.2.3.5 Homeless persons observed violating a misdemeanor, which is not 

classified above as a "Life Sustaining Conduct Misdemeanor." Under this category the 

existence of an "available shelter" would not dictate whether an arrest is effected. 

However, officers can still refer homeless persons to the Outreach Team. A referral to an 

appropriate shelter, rather than an arrest might be a better solution to minor misdemeanor 

arrests. The officer may warn the homeless person to stop the unlawful conduct, or, if the 

officer deems it appropriate, the officer may detain or arrest the homeless person. If the 

homeless person is arrested, the word "Homeless" should be printed on the top of the "A" 

form, a copy of which shall be filed with the Records Unit within the Miami Police 

Department. If the officer makes a decision not to make an arrest, and a referral is made, 

then the officer shall complete a Field Information Card with the facts of the incident, the 

referral, and indicate at the top "Homeless," a copy of which shall be filed with the 

Records Unit within the Miami Police Department. 
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9.6.2.3.6 If an officer has probable cause to believe that a homeless person is 
committing, or has committed, a felony, our current arrest procedure stay the same. The 
law enforcement officer may detain or arrest the homeless person. The officer shall make 
the notation of "Homeless" on the top of the Arrest Affidavit, a copy of which shall be 
filed with the Records Unit within the Miami Police Department. 

9. 7 PROPERTY 

9. 7. 1 The City shall respect the personal property of all homeless persons. Officers shall 
follow existing policies for taking custody of personal property. In no event shall any 
officer destroy any personal property known to belong to a homeless person, or readily 
recognizable as property of a homeless person unless it is contaminated or otherwise poses 
a health hazard to an officer or to members of the public. Officer are not responsible for 
taking custody of mattresses. 

9. 7.2 The disposition of personal property shall never prevent an officer from 
effectuating an arrest. However, the following safeguards shall be undertaken by the 
arresting officer to preserve the property of the homeless person, to the extent feasible: 

9.7.2.1 The arresting officer shall always attempt to secure personal items such as 
identification, medicines and eyeglasses and other small items of importance identified by 
the homeless person, which are not large or bulky, in accordance with the police 
department's existing procedures; 

9.7.2.2 The arresting officer shall ensure that large or bulky items (which are not 
contaminated or otherwise pose a health hazard to the officer or to members of the public) 
are not abandoned at the point of arrest, but rather secured by an outreach worker and 
maintained in accordance with existing outreach procedures. If an outreach worker is 
unavailable, then it must be secured by the arresting officer until an outreach worker 
becomes available to assume its maintenance in accordance with existing outreach 
procedures. 

9. 7. 3 In no event shall any officer destroy any personal property known to belong to a 
homeless person (i.e. clothing and other belongings organized or packaged together in a 
way indicating it has not been abandoned) except as permissible by law (in accordance 
with the department's operating procedures}, or if the property is contaminated or 
otherwise poses a health hazard to officers or to members of the public. 
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United States District Court for the Southern District of Florida 

PROOF OF CLAIM 
Pottinger v. Ciry of Miami 

Case No. 88-2406-CIV-ATIGNS 

This form must be filled out in full. Each item must be answered, unless it says 
"optional." Please print neatly in dark ink, or type.lfyou need more space, attach 

additional sheets with the claimant's name, address and date of birth on them. 

I Part I. Identifying Information I 
1. Name of the claimant: 

FIRST NAME 

IE? Write your own name in Question I if you were the person who was ar­
rested or had property destroyed. and you are filing this Form for yourself If 
you are filing this Form for someone else who was arrested or had property 
destroyed. write that person 's name here, not your own name. 

MIDDLE NAME LAST NAME SUFFIX 
(Jr., III, etc.) 

2. Birth date of the claimant: IE? Write your own birth date in Question 2 if you were the person who was 
arrested or had property destroyed, and you are filing this Form for yourself 
If you are filing this Form for someone else who was arrested or had property 
destroyed, write that person 's birth date here, not your own birth date. __ _;/ / __ _ 

month date year 

3. What is your relationship to the claimant? 

A 
Self 

D I am the claimant 
(the person who 
was arrested or had 
property destroyed), 
and I am filing this 
Proof of Claim for 
myself. 

B 
Other 

If you are filing this ProofofClaim Formfor someone else ... 

• Check the applicable boxes below 

• Fill in your own name below 

• Look for special instructions marked by o:F throughout the 
rest of the Form. 

I am filing this Proof of Claim Form for someone who was 
arrested or had property destroyed, and is now dead, and: 

D I am his or her next of kin. 

o I am the person named in his or her will as the benefici­
ary. 

D I am the person named in his or her will as the executor. 

0 I am filing this Proof of Claim Form for someone who was 
arrested or had property destroyed, and has been declared le­
gally incompetent, and I am his or her legal guardian. 

o Other (explain): 

My name: 
FIRST NAME MIDDLE NAME LAST NAME SUFFIX 

(Jr., III, etc.) 

IA!(;ff1) ~ 
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4. Mailing address: 
If you do not have a permanent address, please put an address here where you can receive mail. 

Street or Post Office Box: 

City: 

State: Zip Code: 

5. I 0 do have a telephone number where I can be reached. 
0 do not 

If you do have a telephone number where you can be reached, then you must fill 
in the following information: j 
Telephone number(s): ________ _ 

Area code Telephone number Area code Telephone number 

Times when I can be reached by phone: 

6. There ~ !: not someone who can contact me if necessary (a friend, neighbor, 

social worker, family member, etc.) 

7. 

If you do have a contact person, you must fill out the following information: 

Name of contact person:---------------------

Address of contact person: --------,,.,---,--~=-;:,.,----;-,,.,----------­
street or P.O Box address 

City/County State 

Telephone number of contact person: 

I 0 do have a lawyer. 
0 do not 

Area code Telephone number 

Zip Code 

{f you do have a lawyer, then you must fill in the following information: 

Name of lawyer:--------------------

Address of lawyer: ----~---=-=--~~--------­
Street or P. 0 Box address 

City/County State Zip Code 

Telephone number of lawyer: 
Area code Telephone number 
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Proof of Claim Form 
Page 3 of 7 

Part II. Description of the Arrest or Destruction of Property 

8. What happened: 

Check all that apply. You may check more than 
one box if applicable. Keep in mind that awards 
will be made for persons who were arrested, 
jailed, convicted, or had property destroyed in 

IEif" If you are filing this Form for someone 
else, you should answer Questions 8-12 with 
information pertaining to the claimant. For 
example. if the claimant was arrested by a City 
of Miami police officer, then check the first box 
in Question 8. 

Miami because they were homeless and were forced to perform innocent activities such 
as eating and sleeping in public places. 

0 I was arrested by a City police officer. 
0 I was taken to jail by a City police officer. 
0 I was convicted after being arrested by a City police officer. 
0 A City police officer, or other City worker (such as a sanitation worker), de­

stroyed some of my personal belongings or forced me to abandon them. 
0 Other. 

For each box you checked, provide the following information requested in Questions 9 
through 12. If you suffered an arrest or had property destroyed more than once, please 
provide the following information for each incident in answering the Questions. 

9. When the incident(s) happened: 
(You need not give an exact date, but the more specific you can be, the better.) 

10. Where the incident(s) occurred: 
(Once again, tire more specific you can be, the better.) 

11. I 0 
0 

was 
was not 

homeless at the time the incident(s) happened to me. 

"Homeless" means that you had no fixed and regular home or apartment of your own, 
and spent the nights in shelters or on the streets or in parks or other public places. 

continued on the next page ¢ 
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Proof of Claim Form 
Page 4 of 7 

12. Describe the incident(s) in your own words. If you need additional 
space, please attach a paper with the name and date of birth you supplied in answer­
ing Questions 1 and 2 on page 1 of this Form. 
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I Part III. Documentation I 

Proof of Claim Form 
Page 5 of 7 

13. Your claim must be supported by documentation. You should attach all 
documentation you may have concerning your identity and each incident in 
which you were arrested or your property was destroyed. 

A. Please check below what documents you have attached showing who you are: 

0 a photocopy of your driver's license 
o a photocopy of your passport 
0 a photocopy of other official ID with your photo on it 

0 other (describe):-------------------
Are you filing this ProofofClaim on behalf of someone else? 0 Yes 0 No 

If you che.cked "yes," you must fill out the box below; otherwise, you may go on to 
Question 13.B on the next page.__ ________ _ ________ _ 

I. If you are filing a Proof of Claim for You must attach a certified copy of the will 
someone who is now dead ... naming you as their beneficiary or executor. (If 

there is no will, attach a certified copy of the 
death certificate and documents establishing 
that you are the dead person's next of kin). 

Check here to indicate that you have attached the 
required documents: 0 (If you do not, your Claim 
may be rejected.) 

2. If you are the legal guardian of the person You must attach a certified copy of the court 
for whom you are filing a Proof of Claim ... order appointing you as the legal guardian. 

Check here to indicate that you /rave attached tire 
required documents: 0 (ljyou do not, your Claim 
may be rejected.) 

3. If there is some other reason why you are You must attach some form of documentation to 
filing this Proof of Claim for someone else, show your relationship to the person. 
please give a brief explanation of your 

Check here to indicate that you /rave attached tire 
relationship to the person, and why that person 

required documents: 0 (If you do not, your Claim 
is unable to file for himself or herself ... 

may be rejected.) 

If you need additional space, please 
attach a paper with your name, ad-
dress, and date of binh on it. 

---
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B. Please check below what documents you have attached concerning 
the incident(s): 

0 an arrest affidavit or arrest record 
0 ajai1 card 
0 a criminal court disposition 
0 other official records 
0 other documents that were created around the time of the incident(s) (for example, 

newspaper articles, affidavits you signed around the time of the incident(s), letters 
you sent at the time of the incident(s)). 

I Part IV. Current Circumstances I 
0 am 14. I currently homeless. (Note: This 0 amnot 

question concerns your circumstances now, not at the time 
you were arrested or had property destroyed. Your answer 
will not affect your eligibility for an award, but it is im­
portant to the form of payment.) 

~ Ifyou are filing this Form for 
someone else, you should answer 
Question 14 with information 
pertaining to the claimant. For 
example, if you are the legal 
guardian of the claimant, your 
answer should indicate whether 
the claimant is currently homeless. 

"Homeless:· means that you have no fixed and regular home or apartment of your own, 
and spend the nights in shelters or on the streets or in parks or other public places. 

IMPORT ANT: If you are not currently homeless, you must attach a copy of a docu­
ment (for example, a lease, a statement from your landlord, a telephone or electric bill, a 
property tax bill) showing your name and the address where you live. 

I Part V. Affirmation I 
15. I declare under penalty of perjury that the foregoing is true and correct. Executed on 

I I 
--:m=-o""'n=th,--- date ----:y=ea=r=--

Signature 

... continued on next page ¢ 
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Part VI. Notarization (Optional but strongly recommended) 

STATE OF FLORIDA 
COUNTY OF DADE 

Proof of Claim Form 
Page 7 of 7 

16. The foregoing instrument was acknowledged before me this ___ day of 

________ ,19 ,by _______________________ __ 

name of person acknowledging 

Signature of Notary Public- State of Florida 

Commissioned Name of Notary Public 

Personally known __ or produced identification __ __ 

Type of Identification produced _____________ __ 

File this Proof of Claim Form (all 7 pages), together with your documentation, at the 
address given on page 6 of the Instructions. File only the Proof of Claim Form itself. 

Keep the Instructions for your own reference. 
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MICHAEL POTTINGER, PETER 
CARTER AND BERRY YOUNG, 

Plaintiffs 
vs. 
CITY OF MIAMI, 

Defendant 

----------------------~/ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 88-2406-CIV -ATKINS 

INSTRUCTIONS TO PROOF OF CLAIM 

Please read these instructions completely before filling out the Proof of 
Claim Form, which follows these Instructions. 

I Purpose of the Proof of Claim Form: I 
In 1988, the American Civil Liberties Union (ACLU) brought a lawsuit against 

the City of Miami (City) on behalf of homeless people in Miami. The district court ruled 
that the City, through a municipal policy, had violated the constitutional rights of home­
less people. It ordered the City not to arrest homeless people for involuntary, harmless 
acts they were forced to perform in public and not to seize and destroy homeless people's 
personal belongings without following the City's own procedures for handling found or 
seized property. The City appealed the case to the United States Court of Appeals for the 
Eleventh Circuit. 

Under an order approved by the United States District Court in Miami on 
[DATE], the ACLU and the City have now settled this lawsuit. Under the settlement, 
you may be eligible for 

• an award of $1 ,500, payable in the form of vouchers for food, clothing, hous­
ing, or travel, or payments to certain third parties (stores, landlords, etc.); or 

• an award of $1 ,250, payable by check, 

if you meet all the following four conditions: 

1. You were homeless at some time between December 23, 1984 and [FILL 
IN EFFECTIVE DATE OF SETTLEMENT AGREEMENT]. 

2. For at least part of the period(s) when you were homeless, you lived in 
Miami. 

3. Any of the following happened to you while you were homeless in Miami: 

fiJ_~)Jt_ 
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a) you were arrested; or 
b) you were taken to jail; or 
c) you were convicted; or 

Instructions 
Page 2 of7 

d) A City police officer or other employee of the City (such as a 
sanitation worker) destroyed your personal belongings or forced 
you to abandon them. 

4. · The arrest, jailing, conviction, or property destruction happened because 
you had no place to live, and had to carry on life-sustaining activities such 
as eating, sleeping, sitting, congregating, or walking in public. 
Some examples: 
a) You were arrested for loitering or sleeping in a park. 
b) You were arrested or taken to jail for waiting in line for food at a 

shelter. 
c) Your sleeping bag, clothes, or other items were destroyed by city 

workers. 

If there was more than one occasion in which you were arrested or had property 
destroyed under these circumstances, you should supply information and documentation 
for each of the incidents. However, in order to streamline the determination of awards, 
each claimant will receive the same award, regardless of whether they were arrested or 
had property destroyed more than once. 

Note: This form should be filled out by the person who was arrested or had prop­
erty destroyed (or his or her lawyer). This form may be completed by someone else only 
if: 

• the person who was arrested or had property destroyed is now dead or is 
legally incompetent; and 

• you are their legal beneficiary (such as heir, devisee, assignee, next-of­
kin), or their legal guardian. 

These instructions explain: 

• How to fill out the Proof of Claim Form and where to get help in filling out 
the Form 

• What documents you need to support your claim, and how to obtain those 
documents if you do not already have them 

• When and where to file the Form 
• What happens after you file the Form 
• What happens if your claim is accepted. 

I Help in Filling Out the Form I 
If you need help in filling out the form, please call the ACLU at [number]. 

ill~~ 
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Description of Your Arrest or the Destruction of Your Property 

Instructions 
Page 3 of7 

In the Proof of Claim Form, you will need to provide a description of your arrest by a 
City police officer while you were homeless in Miami, or the destruction of your property 
by a City police officer or other employee of the City (such as a sanitation worker). You 
should provide as much information as you can. If you were arrested or had property de­
stroyed more than one time while you were homeless in Miami, you should describe all 
the instances in one Proof of Claim Form. 

I Documents Needed to Support Your Claim I 
You must attach some form of written proof to support your claim. These in-

elude: 

A. Documentation of your identity: 

You must provide some evidence of who you are. That can be a photocopy of 
documents such as: 

• an official ID with a photo on it (for example, a driver's license or a passport) 
• other official ID cards 
• other identification. 

A copy of an official ID with your photo on it is the best documentation. If at all 
possible, please supply that. 

If you are filling out this form for someone who is now dead or legally incompe­
tent, you will also have to supply documentation of your status as the person's legal rep­
resentative or beneficiary. 

B. Documentation of your arrest or of the destruction of your property: 

To prove what happened to you, you need to submit some form of documentation. 

Records that you may submit to show what happened to you: 

• an arrest affidavit or arrest record 
• a jail card 
• a criminal court disposition 
• other official records 
• other documents that were created around the time of the incident (for example, 

newspaper articles, affidavits you signed around the time of the incident, letters you 
sent at the time of the incident). 
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An "arrest record" is any written record that 

Instructions 
Page 4 of7 

• says who you are (e.g., has your name and birth date or social security 
number or some other information of that sort), 

• shows the date you were arrested, and 

• describes what laws you were charged with violating when you were ar­
rested. 

An ~·arrest affidavit" is an official form filled out by the officer who arrested you, 
when he or she arrested you, that 

• says who you are (e.g., has your name and birth date or social security 
number or some other information of that sort) 

• shows the date you were arrested, and 

• describes what laws you were charged with violating when you were ar­
rested. 

A "jail card" is a record created at a local jail (Dade County Jail, TGK, etc.) that 

• says who you are (e.g., has your name and birth date or social security 
number or some other information of that sort), and 

• gives information about your stay in the jail (when you were put in jail, 
when you were released, etc.) 

A "criminal court disposition" is a document created by the court that 

• says who you are (e.g., has your name and birth date or social security 
number or some other information of that sort) 

• states the charges against you, and 

• states how they were resolved (dismissal, conviction, etc.) 

If you do not have copies of them already, you can obtain official copies of the 
documents as follows: 

• Arrest records, arrest affidavits. Fill out and sign this Proof of 
Claim Form, and then take it to the Public Window of the Records 
Unit of the City of Miami Police Department, Central Station, lo­
cated at 400 N.W. 2nd Avenue, Miami. The Records Unit will 
then give you certified copies of the records you need, if available, 
at no charge. 

• Criminal Court Dispositions. These must be obtained from the 
Office of the Clerk at [NAME AND ADDRESS OF COURTS]. 
There may be a charge for this. 

i&J ·~0-xr; 
BSW AQ) ~ 



Case 1:88-cv-02406-FAM   Document 382   Entered on FLSD Docket 02/27/1998   Page 49 of 56
Pottinger v. City of Miami 
Case No. 88-2406-CIV-ATKINS (S.D. Fla.) 

Instructions 
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• Jail Cards. These must be obtained from the jail where you were 
detained. 

Certifying official records: 

Although it is not required, it will help to have any official records "certified." A 
certified record is one that is stamped by a city official as being a genuine copy. Official 
records that you obtain from the City at the Public Window of the Records Unit of the 
City of Miami Police Department, Central Station, 400 N.W. 2nd Avenue, Miami, will be 
certified at no cost to you. If you already have a copy of an arrest record or arrest affi­
davit that is not certified, you may still wish to go to the Public Window of the Records 
Unit to get a certified copy. 

If you already have a copy of a jail card that is not certified, you may still wish to 
go to the jail where you were detained to get a certified copy. There may be a charge for 
this. 

If you obtain any court records from the Office of the Clerk, you should ask to 
have them certified. There may be a charge for this. 

I Signing the Form I 
You must sign a statement at the end of the Proof of Claim Form stating that the 

information contained in it is true and correct. Your signature is required. 

In addition, you should have your signature "notarized" if at all possible. A no­
tary public is a person who is authorized to examine identity documents and verify your 
signature and identify. A notary public does not give legal advice. You are not required 
to have your signature notarized, but it will help prove your claim if you do. To get your 
signature notarized, you will need to show satisfactory evidence of your identity to a no­
tary public. Examples include a drivers' license, passport, military ID, or ID card issued 
by the INS. If you do not have any of these IDs, the notary public will explain to you 
what is required to have your signature notarized. 

Many notaries public will expect you to pay them for notarizing your signature. 
The City will make the services of a notary public available to you for free at the Public 
Window of the Records Unit of the City of Miami Police Department, Central Station, 
400 N.W. 2nd Avenue, Miami. 

I When to File the Form I 
Your Proof of Claim Form must be received at one of the addresses below no later than 
[DATE TO BE FILLED IN WHEN SETTLEMENT AGREEMENT IS APPROVED -the 
date will be the end of the 90 day period set by the Magistrate.] 
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I Where to File the Form I 
You can file this form 

• by mailing it to the following address: 
[INSERT ADDRESS] 

• by bringing it in person to: 

Instructions 
Page 6 of7 

[INSERT ADDRESS/HOURS; needs to include some evening and/or weekend hours] 

I What Happens after You File the Form I 
After the period for filing Proof of Claims Forms expires on [DATE TO BE 

FILLED IN WHEN SETTLEMENT AGREEMENT IS APPROVED -the date will be the 
end of the 90 day period set by the Magistrate}, a United States Magistrate will consider 
your Proof of Claim Form to decide whether you are eligible for an award. The City has 
the right to file an objection to your claim within 20 days. If so, you will be notified of 
the objection at the mailing address you fill in on the Proof of Claim Form. It is difficult 
to estimate how long it will take for a final decision to be made on your Claim, but the 
decision will be made no earlier than [DATE TO BE FILLED IN WHEN SETTLEMENT 
AGREEMENT IS APPROVED- the date will be the last date the CITY has to file objec­
tions.] The Magistrate may ask to speak with you about your claim if he or she needs 
more information. If the Magistrate needs to speak with you, you will receive a notice in 
the mail and, if possible, a telephone call. 

Once the Magistrate has decided your claim, you will be notified by mail of the 
decision. 

• If the d~cision is in your favor, the City of Miami has the right to ask the Magistrate 
to reconsider the decision within 15 days. After that period is over, you can collect 
your award (see below) unless the Magistrate grants the motion to reconsider and then 
denies your claim. 

• If the decision is against you, you will have the right to ask the Magistrate to recon­
sider the decision within 15 days. 

You will be given more information about these matters when you receive the no­
tice of decision. 

BSW AQJ KC 
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Pottinger v. City of Miami Instructions 
Page 7 of7 Case No. 88-2406-CIV-ATKINS (S.D. Fla.) 

I What Happens If Your Claim Is Accepted I 

• 

• 

If the Magistrate accepts your claim, then you will be eligible for an award: 

If you are currently homeless, you will receive an award of $1 ,500, payable in vouch­
ers for food, clothing, shelter, and travel, as well as third party 
payments on your behalf to established merchants, financial 
institutions, landlords, and the like. (For example, the City 
will pay a landlord for rent or a security deposit or both, up to 
$1,500.) 

If you are not currently homeless, you may choose either to 

NOTE: If more than 400 
people are awarded 
damages, it is possible 
that everyone 's award 
may be reduced propor­
tionately. 

receive $1,500 in vouchers and third party payments (see above), or to receive an 
award of $1,250, payable by check. 

You will be given information about how to claim your award at the time you are 
notified of the Magistrate's decision. 

NOTE: Keep these Instructions for your future reference. File only the Proof of 
Claim Form which follows. 

fM ~)~e 
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VERIFIED STATEMENT REGARDING 
CURRENT STATUS 

Pottinger v. Ciry of Miami 
Case No. 88-2406-CIV-ATKINS 

This form must be filled out in full. Each item must be answered. Please print neatly in 
dark ink, or type. If you need more space, attach additional sheets with your name, ad­

dress, and date of birth on them. 

I Part I. Identifying Information I 
1. Name of the claimant: 

FIRST NAME MIDDLE NAME LAST NAME SUFFIX 
(Jr., III, etc.) 

2. Birth date of the claimant: ____ 1 ____ ____;1 _____ _ 
month date year 

SPECIAL NOTICE FOR PERSONS WHO HAVE FILED A CLAIM FOR SOMEONE ELSE: 
If you filed a Proof of Claim Form for someone else, and are now planning to file this Verified Statement, 
you should do so only if the claimant (the person who was arrested or had property destroyed) 

• is dead, or, 
• if alive, is not currently homeless. 

For Questions l and 2 above, write the name and birth date of the claimant, not your name and birth date. 
Write your own name here, and sign your own name in Part III: 

FIRST NAME MIDDLE NAME LAST NAME 

I Part II. Current Circumstances I 
By signing this Form, I affirm that I am not currently homeless. 

Please note the following: 

SUFFIX 
(Jr., Ill, etc.) 

• This statement concerns your circumstances now, not at the time you were arrested or had prop­
erty destroyed. 

• "Homeless" means that you have no fixed and regular home or apartment of your own, and 
spend the nights in shelters or on the streets or in parks or other public places. 

• You must attach a copy of a document (for example, a lease, a statement from your landlord, a 
telephone or electric bill, a property tax bill) showing your name and the address where you live. 

I Part III. Affirmation I 
I declare under penalty of perjury that the foregoing is true and correct. Executed on 

I I ------ -------
month date year 

Signature 

iJ w_Jjr):ft 
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MICHAEL POTTINGER, PETER 
CARTER AND BERRY YOUNG, 

Plaintiffs 
vs. 
CITY OF MIAMI, 

Defendant 

I 
------------------------~ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 88-2406-CIV -ATKINS 

INSTRUCTIONS TO VERIFIED STATEMENT 
REGARDING CURRENT STATUS 

I Purpose ofthis Form: I 
Your Proof of Claim Form has been accepted, and you are eligible for an award. Un­

der the terms of the Settlement Agreement approved by the United States District Court in 
Miami on [FILL IN DATE], awards are payable as follows: 

• if you are currently homeless, an award of $1,500, payable in the form of vouch­
ers for food, clothing, housing, or travel, or payments to certain third parties 
(stores, landlords, etc.); or 

• if you are not currently homeless, an award of $1,250, payable by check, or, if 
you prefer, an award of $1,500, payable in the form of vouchers for food, cloth­
ing, housing, or travel, or payments to certain third parties (stores, landlords, etc.) 

If you indicated that you were homeless at the time you filed your Proof of Claim, but 
are not currently homeless, then you may, if you wish fill out this form to indicate that you 
are eligible for an award of$1,250 in cash, payable by check, rather than $1,500 in vouchers. 

(If more than 400 people were awarded damages, it is possible that everyone's award 
may be reduced proportionately.) 

I Help in Filling Out the Form I 
If you need help in filling out the form, please call the ACLU at [number]. 

I Documents Needed to Support Your Claim I 
You must attach a copy of a document (for example, a lease, a statement from your 

landlord, a telephone or electric bill, a property tax bill) showing your name and the address 
where you live. 

(W lht{~):lf_ 
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I Signing the Form I 
You must sign a statement at the end of the Proof of Claim Form stating that the in­

formation contained in it is true and correct. Your signature is required. 

I Where to File the Form I 
You can file this form 

• by mailing it to the following address: 
[INSERT ADDRESS] 

• by bringing it in in person to: 
[INSERT ADDRESS/HOURS; needs to include some evening and/or weekend hours] 

I What Happens after You File the Form I 
Your Statement will be accepted if the City does not challenge it within 15 days. If it 

does, the Magistrate will make the final determination of your eligibility for a cash award. 

BSW AQJ KC 
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CLASS CLAIMANT 

RELEASE OF ALL CLAIMS 

IN CONSIDERATION of my receipt of compensation in the form of either a check in 

the amount of ONE THOUSAND TWO HUNDRED FIFTY AND N0/100 DOLLARS 

($1,250.00), or vouchers/third party payments in the amount of ONE THOUSAND FIVE 

HUNDRED AND N0/100 DOLLARS ($1,500.00), but not both, receipt of which is hereby 

acknowledged on my behalf and on behalf of my heirs, personal representatives and assigns 

(hereinafter the "class compensation"), L the undersigned Class Claimant (hereinafter the 

"RELEASOR"), release and forever discharge the CITY OF MIAMI, its current and former 

departments, officers, officials, agents, servants, and employees, including their respective heirs, 

representatives and assigns (hereinafter the "RELEASEES"). from any and all claims, demands, or 

causes of action (whether in the nature of subrogation or otherwise), resulting in or from personal 

injury, mental injury, disability, property damage, loss of services, loss of consortium, costs, 

expenses. attorney's fees. lost wages or other compensation, deprivation of any kind (including 

reputation or civil rights). on account of, or in any way growing out of, or arising from. any 

misdemeanor arrest or any destruction of my property by any officer, agent or employee of the 

CITY OF MIAMI, occurring while I was homeless at any time from December 23, 1984, 

thereafter, through [insert effective date of the Settlement Agreement], and for 

which a class action lawsuit was filed by Michael Pottinger, et al., plaintiffs, against the City of 

Miami, defendant, in the United States District Court. Southern District of Florida, Case No. 88-

2406-Civ-Atkins (the ""incident"). which has been settled by a certain Settlement Agreement 

approved by the Court on [in.~ert date]. This release docs not cover injuries suffered by 

class members which were outside the scope of the plaintiffs· Second Amended Complaint, 

docketed September 8, 1989. 

To procure said class compensation, I hereby declare and covenant as follows: 

(1). That I am 18 years of age or older; and 

(2). That I received notice of the hearing before the Court regarding the reasonableness 

of the Settlement Agreement, I am a member of the class, and I have submitted a claim for class 

compensation under the terms of the Settlement agreement (which claim was accepted by the 

United States Magistrate Judge): and 

(3). That I have not been influenced in any manner, or to any extent, in making this 

Release by any representations or statements regarding damages, or regarding any other matters, 

by the class representatives, or by the RELEASEES (including any person or attorneys 

representing them. or any of them individually, or anyone employed by them): and 

(4). That I have had the opportunity to consult with counsel, whether my own 

attorney(s) or an attorney from the American Civil Liberties Union, and that I fully understand the 

terms of this Release, and that I am making full and final settlement of all claims of every nature 

and character described above against the RELEASEES: and 

RELEASOR'S RELEASOR'S 
INITIALS ATTORNEY'S 

INITIALS 

Class Claimant Release of All Claims 

11. ) wb(~~) 
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(5). That there is no outstanding attorney "s lien m connection with the class 

compensation being received by me (the RELEASOR): and 

(6). That the terms of this Release are contractual and not a mere recital: and 

(7). That I hereby agree, as a further consideration and inducement, that this Release 

shall apply to all unknown and unanticipated injuries and damages resulting from said incident, as 

well as to those now known to me: and 

(8). I understand that the RELEASEES admit no liability of any sort by reason of said 

incident and that said class compensation is made in settlement and compromise to terminate 

further controversy respecting all class member claims for dan1ages that L as a member of the 

class, have heretofore asserted or that I, or my personal representative, might or could hereafter 

assert because of the said incident. 

SIGNED AND SEALED this __ day of ________ , 1998. 

STATE OF FLORIDA) 
) SS: 

COUNTY OF DADE ) 

(CAUTION: READ AND 
UNDERSTAND THIS 
DOCUMENT FULLY 
BEFORE SIGNING) 

X ________________________ __ 
CLASS CLAIMANT (RELEASOR) 

[print full name above I 

The foregoing instrument was acknowledged before me this day of 

____ , 1997. by [CLASS CLAIMANT (RELEASOR)). 

who is personally known to me or who has produced as identification and 

who did/did not take an oath. 

My Commission Expires: 

RELEASOR'S RELEASOR'S 
INITIALS ATTORNEY'S 

INITIALS 

Signature of Notary Public 
State of Florida 

Type. Print or Stamp Name of 
Notary Public 

Class Claimant Release of All Claims 
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