
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 
 
  ALFREDO PRIETO 
 

Plaintiff, 
 

vs. 
 
HAROLD C. CLARKE, ET AL. 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No. 1:12-CV-01199 

PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION FOR TE MPORARY STAY 
PENDING APPEAL 

On November 12, 2013, this Court entered summary judgment in favor of Plaintiff 

Alfredo Prieto, concluding that Defendants “failed to comply with the demands of due process” 

by automatically assigning Mr. Prieto to “indefinite, long-term confinement in severe 

conditions” of confinement without any process.  Slip op. 17, 25, ECF No. 91.  To remedy that 

violation, the Court provided Defendants with “multiple options going forward.”  Id. 27.  In 

particular, the Court indicated that Defendants could implement the Court’s Order either by 

“provid[ing] plaintiff with an individualized classification determination using procedures that 

are the same or substantially similar to the procedures used for all non-capital offenders” or by 

altering Mr. Prieto’s conditions of confinement, so that they “would no longer impose an atypical 

and significant hardship on plaintiff.”  Id.   

In asking this Court to stay its Order, Defendants boldly claim that this Court’s decision 

will “likely” be reversed by the Court of Appeals.  Defs’ Mot. to Stay 5, ECF No. 104.  They are 
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wrong.  In any event, Defendants fall well short of the showing required to justify a stay.1  Far 

from making a “strong showing” that this Court’s decision will be reversed on appeal, 

Defendants rely entirely on arguments that this Court already has rejected.  In addition, 

Defendants fail to demonstrate that they will suffer irreparable injury from implementing this 

Court’s “limited ruling,” ignoring entirely this Court’s observation that Defendants’ “cost of 

compliance” is “limited.”  Slip op. 27.  Defendants instead are forced to claim that Mr. Prieto is 

unlikely to suffer harm from his ongoing deprivation of constitutional rights on the theory that 

after five years of indefinite placement without due process in a “solitary confinement setting,” 

Mr. Prieto is now “well-adjusted” to conditions this Court has described as “uniquely severe”.  

Defs.’ Mot. to Stay 4, 6; slip op. 15.  Defendants offer no convincing justification to allow Mr. 

Prieto’s placement in atypical and severe conditions to continue without affording him even the 

most basic procedural protections required by the Constitution.  Accordingly, this Court should 

decline Defendants’ invitation to further extend Mr. Prieto’s indefinite assignment in solitary 

confinement without due process. 

ARGUMENT 

 In deciding whether to grant a motion for a stay pending resolution of post-trial motions 

or appeal under Fed. R. Civ. P. 62(b) or 62(c), a court should consider the following: “(1) 

whether the stay applicant has made a strong showing that he is likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the 

stay will substantially injure the other parties interested in the proceeding; and (4) where the 

public interest lies.”  Hilton v. Braunskill, 481 U.S. 770, 776 (1987).  To obtain a stay pending 

                                                 
1  Defendants offer no explanation on how they could be irreparably injured unless this 
Court stayed its order awarding Mr. Prieto attorneys’ fees.  Plaintiff has no objection, however, 
to staying the award of fees pending resolution of the appeal by the Court of Appeals. 
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appeal, a movant must establish “a strong likelihood of success on appeal, or . . . , failing that, .  . 

. demonstrate a substantial case on the merits,” provided the other factors militate in movant’s 

favor.  Id. at 778 (emphasis added).   

A. Defendants Fail to Make A Strong Showing that They Are Likely to Succeed 
on the Merits. 

In support of their claim that the Court of Appeals is “likely” to overturn this Court’s 

decision on the merits, Defendants rely on a series of assertions that this Court already has 

properly rejected.  Defs.’ Mot. to Stay 2-5; slip op. 21-22, 25-26.  But it is inappropriate to use a 

motion for stay as a request for reconsideration.  As other courts have recognized, “‘[s]imply 

repeat[ing] objections and arguments that already have been considered by’ the Court does not 

amount to a ‘strong showing that [Movants are] likely to succeed on the merits.’”  Bridgeport 

Guardians, Inc. v. Delmonte, 620 F. Supp. 2d 337, 342-43 (D. Conn. 2009) (quoting Malarkey v. 

Texaco, Inc., 794 F. Supp. 1248, 1250 (S.D.N.Y. 1992)).   

Defendants first propose that in comparing Defendants’ conditions of confinement to the 

ordinary incidents of prison life, “this Court relied on an inappropriate ‘baseline,’ comparing the 

conditions of confinement on death row with the conditions of confinement experienced by 

general population inmates.”  Defs.’ Mot. to Stay 2.  But as this Court correctly recognized, “it is 

clear that the Fourth Circuit uses a facility’s ‘general prison population’ as the relevant baseline.”  

Slip op. 13 (citing Beverati v. Smith, 120 F.3d 500, 504 (4th Cir. 1997)).  Moreover, the Supreme 

Court found the maximum-security conditions it considered in Wilkinson v. Austin to be so 

severe that they would implicate a liberty interest compared to “any plausible baseline.”  545 

U.S. 209, 223 (2005) (emphasis added).  Because this Court found Mr. Prieto’s “dehumanizing 

conditions are eerily reminiscent of those at the maximum-security prison in Wilkinson,” slip op. 

14, the same result would follow. 

Case 1:12-cv-01199-LMB-IDD   Document 106   Filed 12/31/13   Page 3 of 11 PageID# 2142



4 
 

Defendants next point to case law from other jurisdictions in an attempt to support their 

claim that “there is no protected liberty interest in avoiding confinement on death row.”  Defs.’ 

Mot. to Stay 3.  Defendants cited the identical set of cases in their motion in support of summary 

judgment, and this Court appropriately found it unconvincing.  See Defs’ Mot. for Summ. J.  15-

16, ECF No. 80.  As Plaintiff explained in his opposition to Defendants’ motion for summary 

judgment, two of the cases on which Defendants rely involve substantive due process claims, not 

the procedural due process claim at issue here.  See Plfs.’ Resp. to Defs.’ Mot. for Summ. J. 15, 

ECF No. 83 (discussing Peterkin v. Jeffes, 855 F.2d 1021 (3d Cir. 1988); Apanovitch v. 

Wikinson, 32 F. App’x 704 (6th Cir. 2002)).  And the other case predates both Wilkinson and 

Sandin v. Conner, 515 U.S. 472, 484 (1995), and is of little relevance.  See Defs.’ Mot. for 

Summ. J. 15 (discussing Parker v. Cook, 642 F.2d 865, 873 (5th Cir. Unit B 1981)).   

Finally, Defendants charge that this Court “failed to heed the judgment of prison 

administrators, who opined that the current conditions on death row are the only conditions in 

which death-sentenced offenders can be safely housed.”  Defs.’ Mot. to Stay 5.  As they did on 

summary judgment, Defendants purport to justify this claim on the theory that inmates sentenced 

to death cannot be maintained in any less severe conditions because they inevitably and uniquely 

have “nothing to lose.”  Defs.’ Mot. to Stay 4.  This Court has already explained, however, that 

the claim that death row inmates have “nothing to lose” does not “find[] much support in the 

record.  Death row inmates have obvious incentives to behave well and take rehabilitation 

seriously, including the possibility that new forensic evidence might undercut a conviction, a 

habeas petition might be granted, or that good behavior might improve the prospects of a 

commuted sentence.”  Slip op. 20.  Defendants notably provide no new information in support of 

their motion for stay that casts any doubt on this Court’s conclusion.  Indeed, Defendants 
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themselves concede that unlike many incarcerated individuals, inmates sentenced to death “do 

not typically act out or exhibit disruptive behaviors on a day-to-day basis.”  Defs.’ Mot. to Stay 

4.   

In any event, Defendants simply misstate the record when they assert that the testimony 

of VDOC’s experts supports their claims that inmates sentenced to death have nothing to lose 

and cannot be maintained in other conditions.  To the contrary, when asked during his deposition 

whether “any [death row offenders] would be able to handle a situation that was less restrictive 

[than death row] and not be a security threat,” the Warden of Sussex I State Prison, at which 

death row is located, responded that “[i]f it was just me and them, yes, on one or two.”  Davis 

Dep. 137:2-17 (emphasis added).  VDOC’s Director, as well as VDOC’s Director of 

Classification Services, both likewise acknowledged—consistent with this Court’s own 

findings—that not all death row offenders have “nothing to lose.”  See Clarke Dep. 79:24-80:16; 

Parks Dep. 64:12-65:5.  In short, it is Defendants themselves who invite this Court to ignore 

judgments informed by the collective experience of VDOC’s leaders—not the other way around.   

This Court properly rejected Defendants’ arguments, and Defendants provide no support 

for their claim that the Court of Appeals is “likely” to cast this Court’s reasoning aside.  

Defendants therefore fail to make any showing—let alone a strong one—that the Court of 

Appeals is likely to reverse this Court’s decision on the merits.   

B. Defendants Fail to Demonstrate that Irreparable Injury is Likely. 

Even if Defendants could demonstrate a substantial case on the merits, they still cannot 

show that the other factors militate in favor of a stay.  In particular, Defendants offer no evidence 

to support their claim that irreparable injury is likely unless this Court issues a stay.  “[S]imply 

showing some ‘possibility of irreparable injury,’ fails to satisfy [this] factor.”  Nken v. Holder, 

556 U.S. 418, 434-35 (2009) (citation omitted).  Cf. 11A Charles Alan Wright et al., Federal 
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Practice and Procedure § 2948.1 at 139 (2d ed. 1995) (applicant must demonstrate that in the 

absence of a preliminary injunction, “the applicant is likely to suffer irreparable harm before a 

decision on the merits can be rendered”).  Here, Defendants entirely ignore this Court’s own 

finding that the “cost of compliance” with this Court’s ruling is “limited.”  Slip op. 27.  And 

Defendants fail to marshal any evidence to support their claim that irreparable injury is likely to 

follow if they were to implement either of the alternatives identified by this Court as means of 

satisfying the judgment.  Defs.’ Mot. to Stay 5-6.  Accordingly, Defendants do not come close to 

meeting their burden on this prong.   

First, Defendants present no factual basis—none—to support their assertion that 

modifying Mr. Prieto’s conditions of confinement in limited ways would result in irreparable 

injury.  As explained supra at 5, Defendants’ own testimony rejects their assertion that “death-

sentenced inmates cannot be housed in a less restrictive setting.”  Defs.’ Mot. to Stay 5.  Indeed, 

it is striking that Defendants’ own research during discovery revealed that every single other 

state within the jurisdiction of the United States Court of Appeals for the Fourth Circuit houses 

inmates sentenced to death in conditions less severe and solitary than those in Virginia: 

� In Maryland, inmates sentenced to death are integrated into the general 
population.  Defs.’ Resp. to Pl.’s Second Req. for Produc. of Docs. (attached as 
Exhibit (“Ex.”) A)2 at 11. 

� In North Carolina, inmates sentenced to death participate in congregate 
programming with other inmates, may socialize with other inmates in common 
rooms, and receive recreation in an outdoor yard.  Id. at 21, 29; and 

� In South Carolina, inmates are permitted greater freedom of movement within the 
death row unit without restraints.  Id. at 14.3 

                                                 
2  The exhibit cited herein is attached as an exhibit to the Declaration of Katherine Gigliotti 
in support of this Opposition to Defendants’ Motion. 
3  The death penalty is not an available punishment in West Virginia. Defs’ Resp. to Pl’s 
Second Req. for Produc. of Docs., Ex. A at 8. 
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Many jurisdictions outside the Fourth Circuit likewise maintain inmates sentenced to death in 

less severe conditions.4  Defendants point to no evidence that death row inmates within these 

jurisdictions have inevitably and universally caused injury as a result of their assignment to such 

conditions.  That numerous other jurisdictions securely and successfully incarcerate death row 

inmates under conditions similar to or even less severe than those sufficient to satisfy this 

Court’s ruling illustrates that Defendants’ unsupported predictions of irreparable injury are 

unfounded. 

Defendants offer even less support for their claim that affording Mr. Prieto process—in 

the form of an individualized, reclassification decision—would impose irreparable injury on 

Defendants.  To begin with, Defendants provide no support for the assertion that this Court’s 

order would require Defendants to “overhaul their classification system” or that the “bulk of the 

current classification system is not designed to contemplate death-sentenced offenders.”  Defs.’ 

Mot. to Stay 5 (emphasis added).  To the contrary, during his deposition, VDOC’s Director of 

Offender Management Services, who manages the classification process, demonstrated a 

prospective reclassification of Mr. Prieto using VDOC’s current reclassification process, and 

found after just a few minutes that Mr. Prieto could be evaluated on nearly every existing prong.  

Moreover, Mr. Parks concluded that—had he been eligible for reclassification—Mr. Prieto 

would have been selected for reclassification to less restrictive conditions on the basis of his long 

                                                 
4  For example, Missouri—like Maryland—has integrated death-sentenced inmates into the 
general prison population with positive results.  See Mark D. Cunningham et al., Is Death Row 
Obsolete? A Decade of Mainstreaming Death-Sentenced Inmates in Missouri, 23 Behav. Sci. & 
L. 307 (2005), available at http://www.ncbi.nlm.nih.gov/pubmed/15968709; see also Defs.’ 
Resp. to Pl.’s Second Req. for Produc. of Docs., Ex. A at 4. Similarly, inmates on death row in 
California who “follow [the] rules” are permitted five hours of recreation per day, as well as 
“contact with [their] family,” and “a variety of hobby programs,” among other privileges. See 
Nancy Mullane, Walking death row at San Quentin State Prison, KALW S.F. (Apr. 29, 2013), 
available at http://kalw.org/post/walking-death-row-san-quentin-state-prison; see also Defs.’ 
Resp. to Pl.’s Second Req. for Produc. of Docs., Ex. A at 26. 
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record of good behavior in prison.  Compare Parks Dep. 29:4-7 (“typically after a year, definitely 

two years, if someone has not picked up infractions, they will typically go down in a security 

level”) with Defs.’ Mot to Stay 6 (“[Mr. Prieto] has not had any disciplinary violations in recent 

history”).  Regardless, even assuming that updating VDOC’s classification process required 

some resources, it has long been the rule that “mere injuries, however substantial, in terms of 

money, time and energy necessarily expended in the absence of a stay, are not enough” to 

establish irreparable injury.  Long v. Robinson, 432 F.2d 977, 980 (4th Cir. 1970).  It is 

exceedingly difficult to understand how merely affording individualized classification to Mr. 

Prieto—a process VDOC affords annually to roughly 30,000 other inmates—would somehow 

irreparably injure Defendants. 

C. A Temporary Stay Would Harm Mr. Prieto.  

Having found that Mr. Prieto is presently suffering a deprivation of his constitutional 

rights from his indefinite placement without due process in conditions that this Court has 

described as “uniquely severe” and “dehumanizing,” it is axiomatic that Mr. Prieto would be 

harmed by the imposition of a stay.  Incredibly, however, Defendants urge this Court to find that 

Mr. Prieto would not be harmed by extending his stay in such conditions because, after five years 

of solitary confinement, he is “well-adjusted to his current conditions of confinement.”  Defs.’ 

Mot. to Stay 6.  That Mr. Prieto has behaved well notwithstanding his indefinite placement in 

“dehumanizing” conditions is hardly a viable argument in favor of perpetuating those conditions 

without due process. And Defendants’ unsupported claim that Mr. Prieto is not harmed by his 

ongoing placement in his present conditions of confinement not only defies common sense, but 

also ignores the uncontradicted expert report of Dr. Grassian, who expressly found that Mr. 

Prieto’s continued incarceration in his present conditions of confinement “aggravate[s] the 

psychological burdens borne by Mr. Prieto . . . [and] leads to severe and deleterious 
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psychological harm.”  Expert Report of Dr. Stuart Grassian at 24, ECF No. 75, Plfs. Mot. for 

Summ. J. at Ex. 35.5   

D. The Public Interest Does Not Support a Stay. 

In suggesting that the public interest does not support a stay, Defendants ignore that 

“upholding constitutional rights is in the public interest.”  Legend Night Club v. Miller, 637 F.3d 

291, 303 (4th Cir. 2011) (citing Giovani Carandola, Ltd. v. Bason, 303 F.3d 507, 512 (4th Cir. 

2002)).  Defendants’ only response is to repeat the unsupported claim—rejected by this Court—

that the only safe way to house Mr. Prieto is under his present conditions of confinement.  For 

reasons explained supra, at 6-7, that is inaccurate.  Moreover, the record shows that Defendants 

have successfully incarcerated individuals convicted of capital murder and who will never leave 

prison in settings robustly secure, but less harsh than the “uniquely severe” conditions to which 

Mr. Prieto has been indefinitely assigned without process.  See VDOC Classification File for 

Example Offender #2 (Bates 853-863), ECF No. 75, Ex. 11.  

CONCLUSION  

For the foregoing reasons, Defendants’ motion for a stay pending appeal should be 

denied. 

 

                                                 
5  Defendants’ unprecedented threat that they would “likely” reclassify Mr. Prieto to 
another solitary confinement facility with less “benefits” is both disturbing and puzzling.  Defs.’ 
Mot. to Stay 6 (emphasis added).  As explained supra, Defendants’ own Director of Offender 
Management Services believed that Mr. Prieto would obtain reclassification to less severe 
conditions of confinement.  And Defendants themselves have explained that other solitary 
confinement settings—such as disciplinary segregation—are “temporary or short-term 
assignments” that are considered so severe that offenders receive breaks of 15 days for every 30 
days placed in segregation. Offenders also generally control their exit through good behavior.  
Defendants fail to explain on what pretext Mr. Prieto could be permanently assigned to such a 
setting.  And if the Defendants were to place him in such conditions of confinement, he would 
certainly inform the Court of their violation of its Order.   
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Respectfully Submitted, 
 
/s/ Abid R. Qureshi 
Abid R. Qureshi (VSB No. 41814) 
Michael Bern (admitted pro hac vice) 
Katherine Gigliotti (admitted pro hac vice) 
Daniel Levy (admitted pro hac vice) 
Anne Hanson (admitted pro hac vice) 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC 20004 
Telephone: (202) 637-2200 
Fax: (202) 637-2201 
Email: abid.qureshi@lw.com 
Email: michael.bern@lw.com 
Email: katherine.gigliotti@lw.com 
Email: daniel.levy@lw.com 
Email: anne.hanson@lw.com 
Attorneys for Plaintiff Alfredo Prieto 
 

December 31, 2013 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on this 31st day of December, 2013, I electronically filed the foregoing with 
the Clerk of the Court using the CM/ECF system which caused an notification of electronic 
filing (NEF) to be sent to the following: 
 
 
 
 

Kate E. Dwyre, AAG, VSB # 82065 
Office of the Attorney General 
Public Safety & Enforcement Division 
900 East Main Street 
Richmond, Virginia 23219 
 (804) 786-5630 
Email: kdwyre@oag.state.va.us 
 
Attorney for Defendants 

 
 
 
 
 
 
 
/s/ Abid R. Qureshi                           
Abid R. Qureshi (VSB No. 41814) 
LATHAM & WATKINS, LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC 20004 
Telephone: (202) 637-2200 
Fax: (202) 637-2201 
Email: abid.qureshi@lw.com 
 
Attorney for Plaintiff Alfredo Prieto 
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