UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

FRANCISCO DE LUNAet al,

Plaintiffs,

VS. CIVIL ACTION NO. M-10-268

HIDALGO COUNTY, TEXAS, et al,

w W W W W W W W

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDAN TS’ MOTION
FOR SUMMARY JUDGMENT, GRANTING DEFENDANTS’ MOTION F OR DENIAL
OF CLASS CERTIFICATION, GRANTING IN PART AND DENYIN G IN PART
PLAINTIFES’ MOTION FOR SUMMARY JUDGMENT, AND DENYI NG
PLAINTIFES’ MOTION FOR CLASS CERTIFICATION

AND APPOINTMENT OF COUNSEL

Introduction

Now before the Court are Defendants’ Motion formBoary Judgment (Doc. 74);
Defendants’ Motion for Denial of Class CertificatigDoc. 87); Plaintiffs’ Motion for Summary
Judgment (Doc. 90); and Plaintiffs’ Motion for Céa€ertification and Appointment of Counsel
(Doc. 91). Plaintiffs Francisco De Luna and ElietibDiaz, individually and on behalf of all
others similarly situated and pursuant to 42 U.8 @983, bring this suit to challenge alleged
violations of their federal due process and equategtion rights by Mary Alice Palacios,
Gilberto Saenz, Jesus Morales, Bobby Contrerasa BosTrevino, Luis Garza, Ismael Ochoa,
Charlie Espinosa, and E. “Speedy” Jackson, all smedeir official capacities, and by Hidalgo
County. (Doc. 23-1j. At the time the lawsuit was filed, all nine oktindividual Defendants
were Hidalgo County Justices of the Peace (“JRYyen of whom served on a rotating basis as

Magistrates performing arraignments and authoritzieggcommitment of persons to the County

! Plaintiffs’ official capacity claims against Hig@ County Sheriff Guadalupe Trevino were dismissed
by the Court as redundant of those against the @oyboc. 50).

1/48



Jail? Soon after each of the named Plaintiffs turned/dars old, JP Palacios mailed to their
last-known addresses a notice to appear to answeutstanding charges for failure to attend
school and other school-rule violations committétew they were minors. When each Plaintiff
failed to appear, Palacios issued separate aragsants for each of the charges. Plaintiffs were
eventually committed to jail by order of the Magases presiding at their arraignments, and
incarcerated for more than two weeks in the Courdy, for their failure to satisfy the
accumulated fines and costs assessed against tberthd school-related charges. It is
undisputed that both Plaintiffs were indigent & time of their incarcerations.

Plaintiffs filed suit on July 26, 2010 and amendeeir complaint on November 9, 2010,
seeking to represent the following proposed classyant to Federal Rules of Civil Procedure
23(a) and 23(b)(2):

All individuals who have been or may in the futdre adjudicated or processed for

commitment to jail for unpaid fines or costs, puansuto the provisions of Texas Code of

Criminal Procedure Art. 45.046, while in the custarf the Hidalgo County Sheriff's

Office.

(Doc. 1 at { 161; Doc. 23-1 at 1 161n their own behalf and on behalf of the clasainiffs
seek declaratory relief against the Magistrates dawaratory and injunctive relief against the
County. (Doc. 23-1 at {1 161-84, 191)Specifically, Plaintiffs seek a declaration tliae
Magistrates’ alleged practice of ordering the iceaation of persons for nonpayment of fines
and costs without determining whether they aregewi and have made a good faith effort to

discharge the outstanding debt, and without ofteaiternatives to incarceration, violates the

procedural due process and equal protection gueesrdaf Fourteenth Amendment to the U.S.

% The Court will hereinafter refer to the individizefendants as JPs and/or Magistrates.

% Plaintiffs’ class definitions and allegations éentical in both complaintsSee(Doc. 1 at ] 161-84;
Doc. 23-1 at 11 161-84).

* The Court dismissed Plaintiffs’ claims for injdive relief against the Magistrates as barred lolcjal
immunity. (Doc. 50).
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Constitution. Id. at 1Y 168-84, 191. Plaintiffs also seek a judgndeslaring as unconstitutional
and enjoining the County’s alleged practice of pssing, booking, and confining persons under
these circumstancesd. On their own behalf only, Plaintiffs seek damagesnfthe County for

its alleged violations of Plaintiffs’ constitutiolngghts. Id. at 1 185-89, 191.

Defendants filed the Motion for Summary Judgmentall claims against them on
October 18, 2011, followed by the Motion for Denddl Class Certification on November 7,
2011. (Docs. 74, 87). Plaintiffs responded witleit Motion for Summary Judgment and
Motion for Class Certification and Appointment ob@hsel, both filed on November 10, 2011.
(Docs. 90, 91). Upon review of the parties’ Mosoand responsive briefing, in light of the
record and the relevant law, the Court finds tHas< certification must be denied and that
Plaintiffs’ individual claims for declaratory andjunctive relief against the Magistrates and the
County must be dismissed because Plaintiffs lagkdihg to request this relief, either on their
own behalf or on behalf of the class. As to thmed Plaintiffs’ remaining claim for damages
against the County, the Court finds that De Lund @raz are entitled to summary judgment on
the claim that the County violated their federat gmocess and equal protection rights by failing
to afford them an affirmative indigency determinatibefore incarcerating them for their failure
to pay fines and costs, but that De Luna may oldaiy nominal damages resulting from his
unconstitutional incarceration and that Diaz’s trient to compensatory damages presents

genuine issues of material fact that cannot bdwvedmn summary judgment.
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.  Summary Judgment and Class Certification Eviderce’
A. Plaintiff De Luna
1. Underlying “Class C” Offenses

The “Class C,” fine-only misdemeanors underlying Duna’s challenged incarceration
include tickets for violations of the Texas EdueatCode, such as failure to attend school and
failure to comply with school directives. (Doc.,¥X. 12);seeTex. Ebuc. CoDE 88 25.094(e),
37.102(c), 37.124(8). De Luna received the tickets from 2005 througb7Z2@hile attending
school within the Edinburg Consolidated Independisttiool District (‘ECISD”). (Doc. 90, Ex.
12). De Luna appeared before the Hidalgo Countgdért, and more specifically Defendant
Palacios, on two separate occasions and signedegplahation and Waiver of Rights” form
acknowledging and waiving his rights to remain rdiletio a trial by jury, to face the state’s
witnesses and to bring his own witnesses, and tepeesented by an attorney. (Doc. 90, Ex.
11). De Luna’s mother, Elsa De Luna, also sigtedférms, agreeing to be responsible for any
fees and costs assessed against De LB8ea&. id. In 2007, Palacios transferred the tickets to the
Hidalgo County Juvenile Court. (Doc. 90, Ex. 13he parties dispute whether the tickets were

resolved in the Juvenile Court. (Docs. 74, 90,)105

® Plaintiffs and Defendants object to certain eithibubmitted in support of their respective Mosidar
Summary Judgment. (Docs. 90, 105). All of thobgedtions are discussed herein, with the exception
that the Court need not address Defendants’ objectio exhibits that the Court finds unnecessary to
consider in setting forth the contextual and debeative evidence in this case. (Doc. 186eDoc. 90,
Exs. 5, 8, 14, 26, 27).

® The Court overrules Defendants’ “relevance” otifets to the copies of De Luna’s tickets and other
evidence submitted by Plaintiffs relating to thguddtation of their underlying charges, as thisdevice
provides necessary context to Plaintiffs’ individaad class-wide claims. (Doc. 10%eeDoc. 90, Exs.
12,13, 18, 19, 29).
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2. Notice of Continuing Obligation to Appear
It is undisputed that De Luna could not be incate®l as a juvenile for the ticketed
offenses. SeeTex. CoDE CRIM. P. Art. 45.060(a). However, the Texas Code of Crirhina
Procedure provides in relevant part as follows:
(b) On or after an individual’'s 17th birthday, lfet court has used all available procedures
under this chapter to secure the individual's appese to answer allegations made
before the individual's 17th birthday, the court ynssue a notice of continuing
obligation to appear by personal service or by nailthe last known address and
residence of the individual. The notice must oittierindividual to appear at a designated
time, place, and date to answer the allegatioralddtin the notice.
(c) Failure to appear as ordered by the notice urglgsection (b) is a Class C
misdemeanor independent of Section 38.10, PenaleCaohd Section 543.003,
Transportation Code.

(d) It is an affirmative defense to prosecution emdSubsection (c) that the
individual...did not receive notice as required by&ection (b).

Id. Art. 45.060(b)-(d). Under this authority, Palacissued a “Notice of Continuing Obligation
to Appear” (“NCOA”) to De Luna on December 17, 20@®on after he turned 17 years old.
(Doc. 90, Ex. 29). De Luna claims that he did remeive the NCOA. (Doc. 9@eeDoc. 90,
Ex. 10 at pp. 6-7). When De Luna did not appeaesponse to the NCOA, Palacios issued a
separate “capias pro fine,” or arrest warrantefach of the school-related tickets. (Doc. 90, Ex.
6 at pp. 90-91).
3. Arrest

Approximately two years later, on January 11, 2@® Luna was arrested as an adult for
public intoxication and taken to the Hidalgo Coud&yl. (Doc. 74 at  7; Doc. 90; Doc. 90, Ex.
15 at § 5). Elsa De Luna states in her affidéhat she spoke with jail officials over the phone

who told her that De Luna “had over $10,000 in mmatickets and that he had to pay them or
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stay 101 days.” (Doc. 90, Ex. 15 at § 6). When Dis Luna explained that her son had already
served probation for truancy and that “those tiatates were over,” she was instructed to call
Palacios’s courtld. Ms. De Luna states that “I contacted her coud: #twey would not listen to
me. | do not remember who | spoke to, but | wag tisat my son had to pay the entire amount
or stay in jail for 101 days.1d.”

Plaintiffs contend that De Luna “asserted his iedigy” during the booking process by
answering “no” to the question of whether he coaftbrd an attorney on a form entitled,
“Hidalgo County Sheriffs Department Questions Rdgay Attorney Information.” (Doc. 90;
Doc. 90, Ex. 16¥. When questioned during his deposition, De Luagestthat he told “no one”
at the Sheriff’'s Office that he could not affordaay his tickets. (Doc. 74, Ex. H at pp. 30-31).

4. Arraignment

Soon after his arrest, De Luna was arraignednadistrated,” by Defendant Trevino via
videoconference. (Doc. 90, Exs. 10, 17). Trewagan the arraignments by providing all of the
defendants present, including De Luna, with thaiireg admonishments regarding their rights
to the assistance and appointment of counselntairesilent, and to have a trial. (Doc. 90, Ex.
10 at p. 2). The defendants collectively acknogéstlthat they understood these rightd.
Trevino then proceeded to call each defendant iddally. Id. With respect to De Luna, the
transcript of the arraignment provides in relevaant as follows:

Trevino: You were brought in on a public intoxicati..plus you have over 20
cases with Mary Alice Palacios.

" Defendants object to this portion of Ms. De Lwnaffidavit as containing hearsay, but what jail

officials and the court told her are admissibledsnissions by party-opponents. (Doc. 1@8eFED. R.
Civ. P.801(d)(2).

8 The Court overrules Defendants’ objections todbpy of this form as containing hearsay and lagkin
in authentication, as deposition testimony disadisefa indicates that it is a standard County form.
(Doc. 105);seeFeD. R. EviD. 803(5), 901(b)(1). Further, Defendants canneiossly contest the
authenticity of a form produced by the County itsel
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De Luna:

Trevino:

De Luna:

Trevino:

De Luna:

Trevino:

De Luna:

Trevino:

De Luna:

Trevino:

7148

Yes ma'am.

Were you aware that you had all thesesanearrants with Mary Alice
Palacios?

Ugh...no I never...l didn’t get anything.
Did you ever go before Mary Alice Palaélos
Yes ma’'am.

Ok. Well she assessed fines but | guessngver went back to pay them
so she assessed warrants these are outstandirantsairat you have with
Judge Palacios. You have one from 2008, they lafeoen 2008. The
first one is on a failure to comply with directivesxcessive tardiness,
failure to attend school, fail to attend schooll fa attend school, fail to
attend school, fail to attend school, fail to atteschool, failure to comply
with directives, fail to comply with directives,ifféo attend school, fail to
comply with directives, fail to attend school, faib comply with
directives, fail to comply with directives, abusil@nguage in school,
abusive language in school, fail to comply withedtives, abusive
language in school, rules and penalties, fail tomgly with directives,
disruption of class, fail to attend school, failatwend school, guilty or not
guilty?

Guilty.

Ok. For the®1P.1. the court is going to assess a $200 fine,taed | am
going to give you the amounts that Mary Alice Palads assessing $407
for the first fail to attend, $407 for the excesshardiness, $533 for the
fail to attend, $533 for the fail to attend, $588 the fail to attend, $533
for the fail to attend, $533 for the fail to attei33 for the fail to attend,
$416 for fail to comply with directives, fail to owply with directives
$416, fail to attend school $533, fail to complytlwdirectives $416, fail
to attend school $533, fail to comply with direetiv$416, fail to comply
with directives $416, abusive language at schodl6$4busive language
at school $416, fail to comply with directives...[$Bl abusive language
$416, rules and penalties $416, fail to comply witinectives $416,
disruption of class $416, fail to attend school &5fail to attend school
$537. Do you have any questions?

Umm. No ma’am.

Thank you Sir.



Id. at pp. 6-8. De Luna admitted in his depositiattee transcript reflects, that he did not tell
Trevino that he could not afford to pay the ticket®oc. 74, Ex. H at pp. 30-31). Trevino
signed 25 separate Class C commitment orders,avribd public intoxication charge and 24 for
the school-related tickets, committing De Lunaatibfor “the time required by law to satisfy the
amount of such fine and costs.” (Doc. 90, Ex. 18he Sheriff's Office calculates this time at
$100 per day. (Doc. 90, Ex. 3 at p. 42; EX. 9matG#-65).
5. Incarceration and Damages

Plaintiffs allege and Defendants do not disputa the Luna was incarcerated in the
Hidalgo County Jail for 18 days, which was lessntlilae full amount of time necessary to
discharge his fines due to the intervention of @ueinty Public Defender, who submitted a writ
of habeas corpus and secured De Luna’s releasm fincher illegal confinement.” (Doc. 23-1
at 1 114-15). Plaintiffs submit the report of gsylogist Stephen Thorne, Ph.D., in support of
their contention that De Luna suffered “anxiety &ar” during his time in jail. (Doc. 90; Doc.
90, Ex. 23). Dr. Thorne’s report concludes thahilesMr. De Luna does not endorse or describe
specific psychiatric impairment resulting from hlanuary 2010 detainment in the Hidalgo
County Jail, it does seem reasonable to infer hiioverall social functioning, as well as his
motivation to engage in healthy and prosocial &t outside of the home, has, in some ways,
been impacted by the circumstances relating taétginment.” (Doc. 90, Ex. 23). When asked
at his deposition if De Luna suffered from postinatic stress, Dr. Thorne responded, “no.”
(Doc. 77, Ex. O at pp. 181-82). When asked if Dma.suffered from stress of any kind as a
result of his incarceration, Dr. Thorne respondeat he “probably maybe changed his social

patterns a little bit, but | don’t think there’syakind of significant clinical stress or anxiety or
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anything like that.” Id. at p. 182. He went on to say that “I can’t pdmtany damages...that |
think are the result of his being detainedd: at p. 185.
B. Plaintiff Diaz
1. First Three Underlying Class C Offenses and NCOA

The evidence reflects that in 2006, ECISD issuealttekets to Diaz for failure to attend
school, and that Diaz was ticketed again in 2008He same offense. (Doc. 90, Ex. 20 at pp. 8,
25; Ex. 21 at { 3; Doc. 74, Ex. B; Doc. 75, Ex. &¢eTeEx. Ebuc. CoDE § 25.094 Diaz
appeared before the Hidalgo County JP Court, ane syecifically Palacios, in December 2006
and March 2008 and signed an “Explanation and WaiweRights” form on each occasion.
(Doc. 90, Ex. 11; Ex. 20 at p. 11). By also signthe form, Diaz’s mother, Adelita Hernandez,
agreed to be responsible for any fees and costssess against Diazad. Hernandez states in
her affidavit that she was under the impression ttiese fines were resolved “because [Diaz’s]
absences from school were due to health problemisshould have been excused.” (Doc. 90,
Ex. 21 at T 4}° However, Plaintiffs do not directly dispute th2iaz did not satisfy the fines
associated with the tickets, or any alternate semg afforded, while she was a juvenil&ee
also (Doc. 90, Ex. 20). On January 27, 2009, soonr &¥iez turned 17 years old, Palacios
issued the NCOA ordering Diaz to appear to answé¢ine three outstanding charges. (Doc. 90,
Ex. 20 at p. 33; Ex. 29). Plaintiffs claim thatRidid not receive the NCOA because the address

the court had for her was incorrect. (Doc. 90; D3ft; Ex. 21 at 1 4). When Diaz did not appear

° For the reasons statedpra the Court overrules Defendants’ objections todbpy of Diaz’s “court
file” as containing hearsay and lacking in autheiton. (Doc. 105)seen. 8.

10 Defendants object to Ms. Hernandez's statememtsitaner “impression” as lacking the requisite
personal knowledge. (Doc. 105). However, the €suonly considering the statements as indicatibn
Ms. Hernandez's state of mind at the time, and dme$o reinforce that Plaintiffs have not produced
evidence to dispute that Diaz’s charges were rsatlved.
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as required by the NCOA, Palacios issued a cap@fine for each of the tickets. (Doc. 90, Ex.
20 at p. 23; Doc. 74, Ex. B; Doc. 75, Ex. L).
2. Final Underlying Class C Offense and Arrest

Apparently in late 2009, the charter school Diagsvattending issued her another ticket
for failure to attend school. (Doc. 90; Doc. 74, B; Doc. 75, Ex. L; Doc. 90, Ex. 21 at {1 3). In
response to a summons related to this ticket, baih and Hernandez appeared at the Municipal
Court on February 25, 2010. (Doc. 74, Ex. B; D&&,. Ex. L; Doc. 75, Ex. L at Attachment 1;
Doc. 90, Ex. 21 at T 3). Diaz did not appear eféalacios, who was present in chambers but
not “on the bench”; rather, she spoke directly &baPios’s staff. (Doc. 74, Ex. B; Doc. 75, EX.
L; Doc. 90, Ex. 6 at pp. 63-67; Doc. 90, Ex. 21YaB). The affidavits of Palacios’s Court
Coordinator, Robert Ledf, and staff member, Marcella Cherry, and the evideattached,
reflect that Diaz did not contest the latest chdrgeindicated to the staff that she needed more
time to pay the fine. (Doc. 74, Ex. B; Doc. 74, Bxat Attachment 2; Doc. 75, Ex. L; Doc. 75,
Ex. L at Attachment 2). Cherry states that shermed Diaz that “a payment plan was an

acceptable option for satisfying the sentence @laas C charge for failure to attend school,”

1 plaintiffs object to the Court’s considerationlafal’s affidavit on the grounds that he lacks pees
knowledge to state that “we [Palacios’s court] comwith the law and statute in everyway (sic),” aod
explain the interaction between Diaz and Palacis&# on February 25, 2010. (Doc. $@&eDoc. 74,

Ex. B); FED. R. Civ. P. 56(c)(4) (“An affidavit..used to support or oppose a motion must be made on
personal knowledge, set out facts that would beisgibte in evidence, and show that the affiant or
declarant is competent to testify on the matteatedt”). Obviously, any statement by Leal regagdime
lawfulness of Palacios’s court procedures is a losin of law that is entitled to no evidentiaryigh.
Further, Leal admitted in his deposition that Didealt more with Marcella Cherry” and “interactedttw
Marcella Cherry” regarding the charges on whichzDiad outstanding warrants, and therefore the Court
agrees with Plaintiffs that he lacks personal kmmlgk to state what occurred with regard to the
disposition of those charges. (Doc. 90, Ex. 6.&7%). However, Leal's testimony indicates thatdoes
have personal knowledge of what occurred when Riggeared before the staff in response to the
summons on the final charge—that is, before thi¢ discovered the existence of the warrants. (3.

Ex. 6 at pp. 63-67). Further, his statements diggrthe disposition of Diaz's final charge are soped

by the evidence attached to his affidavit. (Dat. Ex. B at Attachments 1-3). Therefore, the Caeuilit
consider the statements in Leal's affidavit to theent that they relate to the disposition of thalf
charge.

10/ 48



but that only Palacios could approve the altermasgntence. (Doc. 75, Ex. L). Cherry took
Diaz’s request for an alternative sentence to Raaavho was in chambers, and Palacios
approved it. (Doc. 75, Ex. Isee alsdoc. 74, Ex. B). Diaz signed an “Explanation/\\&aiof
Rights and Plea” form acknowledging and waiving hghts and pleading guilty to the offense
and Palacios entered a “Judgement and Sentenceitinggpayment of the assessed fine and
costs of $387.00 by April 25, 2010. (Doc. 74, Bx.at Attachment 2; Doc. 75, Ex. L at
Attachment 2).

Sometime after Palacios had approved the extetmbedfor payment and left the office,
her staff discovered that Diaz had three outstandiarrants on her prior tickets for failure to
attend. (Doc. 74, Ex. B; Doc. 75, Ex. L; Doc. #. 6 at pp. 63-67; Doc. 90, Ex. 21 at | 3).
Cherry told Diaz, who was still present, that time$ totaled $1,605.00. (Doc. 75, Ex. L).
Cherry indicates in her affidavit that she did imdorm Diaz of the option to pay by installment
because she believed that Diaz “was already awatkeoability to do a payment plan,” but
states that she did inform Diaz that she couldsfathe fines by performing over 100 hours of
community service or by serving time in jail ataer of $100 per dayld. Cherry states that
because only Palacios could approve an alterna@agence, Cherry attempted to reach Palacios
three or four times but was unsuccessfid. Cherry was therefore unable to release Diaz and
told her that she would have to appear before tragaing judge for sentencingd. Cherry
states that “[b]efore she was taken into custodybgcal deputy constable | explained to Ms
Diaz and her mother that if the arraigning judgdeoed her to serve time for the outstanding
warrants and if she didn’t think she would be abl@ay the fine and costs by April 26n the
newer case, she could go by our office and petittwncommunity service.”Id. In contrast,

Hernandez states that she and Diaz both askedyGbeaHow them to pay the fines for the 2006
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and 2008 tickets in installments “or with a bonfit Cherry “insisted that Elizabeth pay the
amount in full, or be immediately jailed for theldines.” (Doc. 90, Ex. 21
Plaintiffs claim that Diaz, like De Luna, assertedr indigency during the booking
process by answering “no” to the question of whetslee could afford an attorney on the
prescribed from. (Doc. 90; Doc. 90, Ex. 18).
3. Arraignment
The next day, Diaz was arraigned before Defendzmrtreras via videoconference.
(Doc. 90, Exs. 17, 22). Contreras began by adrhomgsall of the defendants present, including
Diaz, regarding their rights to the assistance amgointment of counsel and to remain silent,
and then addressed each defendant individuallypc.(BO, Ex. 22 at p. 2). With respect to Diaz,
the transcript of the arraignment provides in &dlfollows:
Judge: Elizabeth Diaz? Elizabe{Bpanish)you have threE]nglish) citations.
(Spanish)um (English) for failure to attend school.(Spanish)the fine
(English)is $533, $583(Spanish)and (English)$587. (Spanish) Take a
seat please.
Id. at p. 4. As the transcript reflects, Diaz did tedt Contreras that she was indigent. Contreras

proceeded to sign three separate Class C commitngerts to jail Diaz for the time necessary to

satisfy her fines. (Doc. 90, Ex. 18).

12 Defendants object to this portion of Hernandedf&lavit as containing hearsay, but what Cherig to
Hernandez is admissible as an admission by a pargnent. (Doc. 1055eeFeD. R. Civ. P.801(d)(2).
Defendants also claim that Hernandez lacks perdomabledge to attest to what Cherry told Diaz after
Hernandez left the room to avoid seeing Diaz hafiddubut the Court cannot discern from the record
which statements may have been made after that tifBec. 105). Further, even if inadmissible the
Court need not accept Cherry's version of what &lld Hernandez and Diaz for the purpose of
determining whether summary judgment is appropri&ee Reeves v. Sanderson Plumbing Prods,, Inc.
530 U.S. 133, 151 (2000) (although court shouldergwsummary judgment record as a whole, “it must
%isregard all evidence favorable to the movingyptrat the jury is not required to believe”).

Seen. 8.
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4, Incarceration and Damages

Hernandez states that neither she nor Diaz hacthtmey to pay the fines, and therefore
Diaz remained in jail for 18 days to satisfy hebde(Doc. 90, Ex. 21 at 1 4). Plaintiffs claim,
without reference to admissible or attached evidetcat Diaz was “un-enrolled” from her
charter school while incarcerated. (Doc. 80)Hernandez also attests that Diaz missed taking
the “TAKS” (Texas Assessment of Knowledge and Skillest. (Doc. 90, Ex. 21 at T 5).
Plaintiffs further claim, with reference to the #baged report of Dr. Thorne and portions of
Diaz’s deposition, that Diaz experienced abuse ‘eaual nature” by her cell mates while she
was incarcerated. (Doc. 90; Doc. 90, Ex. 23; BxaRpp. 162-65). Plaintiffs also assert that
Diaz continues to suffer from depression and p@strbatic stress disorder (“PTSD”) as a result
of her incarceration in February 2010, and poinDto Thorne’s conclusion that the trauma
resulting from her detention “haggnificantlyimpacted her life and functioning.ld. (emphasis
in original). Defendants question Diaz’s credilyilregarding any claim that she suffered
physical harm during her incarceration, pointingh&y interrogatory response that she did not.
(Doc. 105; Doc. 74, Ex. E at Response to InteraryalNo. 11). Defendants also object to Dr.
Thorne’s opinion under Federal Rule of Evidence 7&2d Daubert v. Merrell Dow
Pharmaceuticals509 U.S. 579, 591 (1993), discussed more fallsa. (Doc. 105).
5. Final Disposition of Fourth Ticket

After her release from jail, on March 22, 2010aDireturned to Palacios’s office and
submitted a written motion stating her inabilitygay the fine assessed for her fourth ticket and
requesting the alternative sentence of communityiee (Doc. 74, Ex. B; Doc. 74, Ex. B at

Attachment 3; Doc. 75, Ex. L; Doc. 75, Ex. L atahment 3). Palacios granted the request by

4 The Court sustains Defendants’ objection thamniiedez’s statement about what school officials told
her over the phone is inadmissible hearsay. (D08;seeDoc. 90, Ex. 21 at § 5).
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ordering Diaz to serve 40 hours of community serag April 9, 2010 in lieu of paying the fine.
Id.; see alsqDoc. 74, Ex. B at Attachment 1; Doc. 75, Ex. LAdtachments 4, 5). Four days
later, on March 26, 2010, Diaz returned to Palasioffice to request more time to complete her
service hours. (Doc. 75, Ex. L; Doc. 75, Ex. LAdtachment 5). Palacios granted the request
and gave Diaz a new completion date of May 10, 20bc. 74, Ex. B at Attachment 1; Doc.
75, Ex. L; Doc. 75, Ex. L at Attachments 4, 5). abicompleted the hours and the case was
closed on April 19, 2010. (Doc. 75, Ex. L at Attament 5).
C. Incarceration for Nonpayment of Fines in HidalgoCounty

Defendants object to all evidence concerning how mlamed Plaintiffs’ and other
proposed class members’ school tickets were evigntcanverted into warrants, emphasizing
that this case concerns only whether Defendantgigeoproper indigency screenings before
incarcerating adults for Class C misdemeanors. c(Db05). Although Defendants correctly
assess the substance of Plaintiffs’ individual asldsswide claims, the Court overrules
Defendants’ “relevance” objections, finding thaistevidence provides necessary context to the
claims. It is undisputed that while serving as B&lacios adjudicated a large number of failure
to attend school and other school-rule citationsolegl law enforcement. (Doc. 90, Ex. 6 at pp.
14, 31, 123, 130). Palacios’s Court Coordinatoalltestified that if a student and his or her
parent signed the “Explanation and Waiver of Rigfdsm after meeting with Palacios’s staff,
and then appeared before Palacios and pleadeg, dRaliacios imposed a set fine for the offense
but simultaneously “suspended” or “waived” the fipending the student’s completion of the
terms of deferred adjudication that Palacios foappropriate for each individual casel. at pp.
25-26, 38-40, 44, 82-83, 154-58, 167. If Paladaurt determined that the student had not

completed the terms by his or herthlﬁ’irthday, the staff mailed to the student’s lastkn
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address the “Notice of Continuing Obligation to &pp’ on a specified date to answer to the
outstanding chargedd. at pp. 88-90, 127-28. If the student failed tpegr in response to the
NCOA, Palacios issued a capias pro fine authoritiegstudent’s incarceratiomd. at pp. 56-59,
88, 91. Once issued, the capias pro fine remaimede County system so that if the student,
now an adult, were eventually charged with anottfégnse, the Sheriff's Office would have
notice of the warrantld. at p. 61. County Sheriff Guadalupe Trevino testithat the Sheriff's
Office considers a capias pro fine issued from #&JBe “an order from the magistrate...to take
[the defendant] into custody and deliver her to @unty jail until she either pays the fine or the
warrant is recalled....” (Doc. 90, Ex. 9 at p. 22)pon arrest, the defendant is booked into the
County Jail and arraignment occurs there withirhd8rs. (Doc. 90, Ex. 3 at pp. 26-27; Ex. 9 at
p. 52). Although Leal testified that Palacios tadtudents and parents at their JP court
appearances that she would consider their inaliditgay the assessed fines, he also indicated
that it was incumbent upon the student or paredirxtly inform Palacios or her staff that they
were unable to pay. (Doc. 90, Ex. 6 at pp. 40€8,, 164-65). No affirmative inquiry into
indigence occurred before the issuance of the sgpmfine or before booking, either on the part
of Palacios or the Sheriff's Officdd. at pp. 68, 117-18.

As explainednfra, Plaintiffs take the position that the requirenseat Texas Code of
Criminal Procedure Article 45.046 mirror what dueqess and equal protection require—that is,
that Defendants conduct an affirmative indigenceeesting before incarcerating any person
charged with a Class C misdemeanor, fine-only sfen(Doc. 90). Defendants admit and the
record establishes that they do not provide thsviery case; rather, they contend that the burden
falls upon the defendant to affirmatively raise brsher inability to pay. (Docs. 74, 105; Doc.

90, Exs. 4, 7). The parties dispute what consttitaising” indigency, with Plaintiffs pointing
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to the Sheriff's Office booking form on which a datlant states that he or she cannot afford an
attorney as sufficient to alert Defendants to tpatson’s inability to pay a fine, and with
Defendants essentially arguing that the defendarst montact the office of the JP from whom
the charges arose to make alternate sentencinggameents, and/or voice his or her inability to
pay the fine at arraignment. (Docs. 74, 90, 108)I of the relevant deposition testimony
indicates that the “Hidalgo County Sheriff's OffiC@estions Regarding Attorney Information”
to which Plaintiffs appeal is completed by a ShariOffice employee during the booking
process, and no evidence exists that any interacttours between the Sheriff's Office and the
arraigning Magistrate concerning the content of tborm. (Doc. 90, Ex. 3 at pp. 53-55; Ex. 6 at
pp. 107-08; Ex. 9 at pp. 46-50). Instead, thermftion contained within the form is either
communicated by the Sheriff's Office to the “indijelefense” office, or those defendants who
request appointed counsel at arraignment “staytalkdo the indigent defense department....”
(Doc. 90, Ex. 3 at p. 54-55; Ex. 6 at p. 93-97; ®at p. 59). The indigent defense office is not
under the jurisdiction the Sheriff's Office, but shan office space located next to the
“magistration room” where arraignments occur. (D@@, Ex. 3 at pp. 39-40; Ex. 6 at p. 97; Ex.
9 at pp. 48, 59).

County employee Bertha Garza, who testified toKkmawledge of the booking process
and who worked as an arraignment officer, indicaked arraignment is the only means through
which a Class C defendant, once arrested, cansobatiged. (Doc. 90, Ex. 3 at pp. 21-22, 27,

33-34, 45> After arrest and during booking, Sheriff's Offiggersonnel calculate the

> Defendants object to Plaintiffs’ use of Garzaépdsition testimony, contending that Garza was only
produced as a designated representative “to digbessotating magistrate system in Hidalgo County”
and has no personal knowledge to testify as tdBs#Magistrates’ procedures regarding Class C séfen
and indigency screenings. (Doc. 105). The Coandsfupon review of the entirety of Garza's deposit
that she has the requisite personal knowledge terttzose statements referenced by the Court in its
Order and overrules Defendants’ objections.
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defendant’s release date based on the amount éihthat a rate of $100 per day. (Doc. 90, Ex.
3 at p. 42-44; Ex. 9 at pp. 64-65). Leal testifiedt during the Class C arraignments at which
Palacios presided,

she would not ask if they were indigent or if tHegd money to pay or not, she notified

them why they're there, there’s a fine amount thatild be paid, and if they couldn’t pay

it, that they would be granted time served. Weallguelied on them to let us know.

The same way in...our court proceedings for truameywould rely on pretty much the

same procedure. If you don't tell me you're ndeab pay, | can’t know that.

(Doc. 90, Ex. 6 at p. 54). Leal further statedt tiiaa defendant claimed indigency, “then we
would take out the proper forms and take it befbeejudge [to] get the judge’s approval [of an
alternative sentence].1d. at p. 55. Garza, who witnessed arraignmentscateld that the few
defendants who told the Magistrates that they wegble to pay their fines and opted not to do
jail time were referred to the JP who issued tharrants for the purpose of making alternative
sentencing arrangements. (Doc. 90, Ex. 3 at pf2R770-73). When asked if she had “ever
seen a defendant say that they cannot pay or cafifootl a fine and then see the judge send
them to jail anyway,” Garza responded, “NoJd. at pp. 70-71. However, Garza had no
knowledge of how or whether those defendants mlidmate arrangements and were released.
Id. at p. 73-74.

Defendants argue that it is the routine practicalloof the JPs/Magistrates to assume that
those defendants who “raise” indigency within Delf@nts’ definition are in fact indigent, and to
offer sentencing options. (Docs. 74, 105). Thiedewe on which Defendants rely consists of a
sampling of files taken from the nine JP courtswshg that defendants charged with Class C
misdemeanors received community service or somer atfeans of satisfying their fines, both

before and after the filing of Plaintiffs’ action(Doc. 74, Ex. M). Other examples include

various individuals who appear on a list of persansigned and incarcerated for Class C
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offenses from January 2009 through March 2010, whd Plaintiffs argue are potential class
members. (Doc. 90, Ex. . One of them, Arnulfo Ramirez Garza, was arraignétth De
Luna. (Doc. 90, Ex. 2 at p. 35; Doc. 90, Ex. 1Bjter De Luna pleaded guilty, Garza indicated
to Magistrate Trevino that he wanted to make paynaerangements to satisfy the $357 fine
assessed by Palacios. (Doc. 90, Ex. 10 at pp3)L1-TIrevino responded that Palacios would be
notified and Garza was released that day. (DocES02 at p. 35; Doc. 90, Ex. 10 at p. 13).
Another Class C defendant who appears on theLkst,Roy Trevino, attested that he could not
pay the fines assessed against him and was oféeminmunity service option but decided to
serve jail time instead. (Doc. 90, Ex. 2 at p.R0¢. 90, Ex. J). Defendants point to other Class
C defendants on the list who had multiple charges$ were released soon after arraignment,
apparently asking the Court to assume that theyreddheir release by expressing their inability
to pay and accepting alternative sentencing. (0&). Defendants also have offered the
virtually identical affidavits of seven of the JMglgistrates named as parties to this suit,
excluding Palacios and Espinosa, stating that “lsamare of my obligation under the law to
screen persons who tell me that they are indigedetermine if they are in fact indigent, and if
so to offer a sentence alternative other than geration for a fine only offense.” (Doc. 105, EXx.
C). Each Defendant further attests,
| have never incarcerated a defendant for a fina @tass C misdemeanor that raised his
or her indigency as reason for not paying.... Alééitre sentencing is always allowed for
anyone who wishes to opt for a sentence that doeswolve paying the fine. All any
defendant need do is indicate they cannot or devaat to pay the fine.
Id. Defendants offer the supplemental affidavit of Leahttest to Palacios’s adherence to the

practice described in the other Defendants’ affitdavid. It is undisputed that any Class C

defendant who fails to request and then choosenalige sentencing is incarcerated in the

18 Defendants object to Plaintiffs’ characterizatadrihis exhibit but not to its admissibility. (D0105).
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County Jail until the fines are satisfied at a m@ité100 per day, pursuant to the authority of a
Class C commitment order signed by the Magistrateexecuted by the Sheriff's Office. (Doc.
90, Exs. 4, 7; Ex. 9 at pp. 63-64). Sheriff Trevitestified that he had “no idea” whether
community service was an option for defendantggafbr nonpayment of fines, and that based
on his personal experience, “if a person cannotgofiye and it is a Class C misdemeanor,...and
they have already been convicted and assessetinbathen they will spend a specific time in
jail to pay off the fine in lieu of the fine.” (@090, Ex. 9 at pp. 74-75).
lll.  Plaintiffs’ Individual and Class-Wide § 1983 Claims
A. Claims for Declaratory and Injunctive Relief

Again, Plaintiffs on their own behalf and on behalf of #h@posed class invoke § 1983
to seek declaratory relief against the Magistratetheir official capacities and declaratory and
injunctive relief against the County for the fededlae process and equal protection violations
alleged. Although these claims initially surviv@dfendants’ motion to dismiss filed pursuant to
Federal Rule of Civil Procedure 12(b)(6), the Csurtexamination of the claims in the context
of the instant Motions brought to light an issué pieeviously addressed by the parties—that is,
whether the named Plaintiffs have standing to bdlagms for declaratory or injunctive relief,
either individually or in a representative capaciiore specifically, the Court finds it necessary
to consider whether Plaintiffs face the kind ofdir@and immediate threat” necessary to confer
standing. SeeBauer v. Texas341 F.3d 352, 358 {5Cir. 2003) (court may consider issue of
standingsua spontg As such, the Court ordered supplemental brgein this issue, which the
parties have provided. (Docs. 107, 109-112).

“It goes without saying that those who seek tmkesthe jurisdiction of the federal courts

must satisfy the threshold requirement imposed Hiclé Il of the Constitution by alleging an
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actual case or controversy.TCity of Los Angeles v. Lyond61 U.S. 95, 101 (1983). “To
demonstrate that a case or controversy exists & the Article Ill standing requirement when a
plaintiff is seeking injunctive or declaratory idli a plaintiff must allege facts from which it
appears there is a substantial likelihood that itlesuffer injury in the future.” Bauer, 341 F.3d

at 358 (citingLyons suprg. The plaintiff must allege facts from which aubstantial and
continuing controversy” between two adverse pantes/ be reasonably inferredd. “[T]he
continuing controversy may not be conjectural, higptical, or contingent; it must be real and
immediate, and create a definite, rather than dptee threat of future injury.” Id. “Past
exposure to illegal conduct does not in itself shavwpresent case or controversy regarding
injunctive relief...if unaccompanied by any contingirpresent adverse effects.1d. (quoting
Lyons 461 U.S. 95 (1983)). “To obtain equitable relfef past wrongs, a plaintiff must
demonstrate either continuing harm or a real anchediate threat of repeated injury in the
future.” 1d. “Similar reasoning has been applied to suitsdfeelaratory judgments.ld. (citing
Ashcroft v. Mattis431 U.S. 171 (1977¥olden v. Zwickler394 U.S. 103 (1969)). If a named
Plaintiff fails to establish standing, “he or shaymot seek relief on behalf of himself or herself
or any other member of [a] classJames v. City of Dalla254 F.3d 551, 563 {5Cir. 2001)
(citing O’Shea v. Littleton414 U.S. 488 (1974)).

To demonstrate their standing to obtain an ordetlading as unconstitutional and
enjoining Defendants’ challenged practices, PlEstimust show that they face a “real and
immediate” threat that while indigent, they willaag be charged with a Class C, fine-only
offense and then arrested and incarcerated soéguse they are unable to pay the fine, and
without being afforded the affirmative indigencyresening they allege is constitutionally

required. Each Plaintiff offers a virtually idecdi affidavit stating that “I affirm that | was
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indigent during the events at issue in this caseramain indigent to this day. In...2010 | was
jailed for failure to pay fines assessed in conoeactvith multiple Class C misdemeanor charges
without Defendants having provided any determimats to my ability to pay. Additionally,
despite my indigence, | was not provided any a#tewes for payment prior to being
incarcerated.” (Doc. 110, Ex. 1 at 1 3; Doc. 1#H®,1 at 1 3). De Luna further states that “I do
not currently work and dropped out of high schobly job prospects are very bad right now.”
(Doc. 112, Ex. 1 at § 4). Diaz simply states, dlrtbt work or go to school.” (Doc. 110, Ex. 1 at
1 4). Although Defendants take issue with Plaisitidlim predictions of their economic futures,
even assuming that Plaintiffs are likely to be gauit for the foreseeable future, they must still
show a real and immediate threat that they willrage charged with a Class C misdemeanor.
Plaintiffs first argue that they can make this shmgrvbecause “they each have faced multiple
such charges in the past.” (Doc. 110). AgainlDea faced 25 Class C charges, and Diaz faced
three, when they were arrested, arraigned, anddeceed for their failure to pay fines assessed
for those chargesld. What Plaintiffs overlook, and Defendants point asitthat all but one of
the 28 charges were for school-related ticketsoc([109). As described in detail above, the
manner in which those tickets were adjudicatedhm P and juvenile courts, leading to the
issuance of the NCOAs and ensuing capiases pro femilted in each Plaintiff becoming
subject to arrest for failure to pay accumulatedd$i on multiple offenses. By the time suit was
filed, Plaintiffs no longer faced the threat ok&ts for school-rule violations, nor does the recor
indicate that any ticketed offenses remain unadptdd. Defendants characterize Plaintiffs’
entire lawsuit as a circuitous attempt to targeta¢tas’s actions in adjudicating the school-
related tickets, and therefore argue that Plagfinnot show standing because they face no

possibility of similar injury by Palacios in thettwe, especially since she has been suspended
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from office. (Doc. 109; Doc. 109, Ex. Ajee e.g, Bauer 341 F.3d at 358 (“This court has
often held that plaintiffs lack standing to seelogmective relief against judges where the
likelihood of future encounters is speculative.The Court agrees that Plaintiffs will never be
arrested on the authority of capiases pro fineedsior their failure to appear in response to
NCOAs to answer to juvenile conduct, which makeghlyi unlikely that they will ever find
themselves facing the level of fines that led rtincarcerations in 2010.

Nonetheless, Plaintiffs cite to various state cadd city ordinance provisions and U.S.
Department of Justice (“DOJ") statistics to arghattClass C misdemeanor charges in the area
where Plaintiffs live include such common offensey] that individuals in the United States and
especially Hispanics and young adults were so &etjy stopped and ticketed for traffic
offenses in 2008, that Plaintiffs “certainly face‘r@al and immediate threat’ of finding
themselves charged with Class C misdemeanors withich traffic tickets constitute merely
one of a myriad of categories.” (Doc. 110). Theuf finds these arguments unpersuasive.
First, that the authority exists to charge an imdiial residing in Edinburg for conduct classified
as a Class C misdemeanor by state or local law doesn itself demonstrate a substantial
likelihood that local law enforcement will in facharge Plaintiffs with these offenses in the near
future. Further, the DOJ report to which Plaistiffite contains nationwide statistics on traffic
stops in a given year that cannot be extrapolatezhé particular county in a manner sufficient
to persuade that Plaintiffs themselves are sooslyliko be stopped and ticketed. Notably,
Plaintiffs cite to no case, and the Court has kdatone, in which standing was conferred based
on the threat of a future criminal charge or arrebt fact, the Supreme Court has held the
opposite. The Court i@’'Shea suprag explained that “it seems to us that attemptingrcipate

whether and when [the plaintiffs] will be chargedhaa crime and will be made to appear before
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[the defendant magistrate or circuit court judgakes us into the area of speculation and
conjecture,” and concluded that the plaintiffs kglkstanding to enjoin the defendants’ alleged
discriminatory bond-setting, sentencing, and jleg-practices, either on their own behalf or on
behalf of a classO’'Shea 414 U.S. at 676-77. Relying in part OfShea the Supreme Court in
Lyons suprg found that the plaintiff had no standing to obtaijunctive relief against the use of
chokeholds by City of Los Angeles police officerbyons 461 U.S. at 101-10. The Court
reasoned: “[tlhat Lyons may have been illegally ket by the police..., while presumably
affording Lyons standing to claim damages againstihdividual officers and perhaps against
the City, does nothing to establish a real and idiate threat that he would again be stopped for
a traffic violation, or for any other offense, by afficer or officers who would illegally choke
him into unconsciousness without any provocationresistance on his part.”ld. at 105.
Plaintiffs claim that the Supreme Court “did noagel!” with the Ninth Circuit's “suggestion” in
the decision under review that “the chances of datopped by a policeman for an alleged
motor vehicle violation are fairly good” and theyef meet the requirements of a case or
controversy. (Doc. 110);yons v. City of Los Angele815 F.2d 1243, 1246-47"(Tir. 1980).
However, the Court does not read the Supreme Gotatersal of that decision as implicitly
recognizing that the likelihood of a future traf§top can confer standing; the Supreme Court
merely stated thateven assuminghat Lyons would again be stopped for a trafficotihher
violation in the reasonably near future, it is unatiele to assert...that strangleholds are applied by
the Los Angeles police to every citizen who is pxg or arrested regardless of the conduct of
the person stopped.Lyons 461 U.S. at 108 (emphasis added). SimilarlyGbart cannot find

a substantial likelihood that Plaintiffs will beopped and then ticketed for a traffic violation (or

any other Class C violation), and that the conduclerlying the charge will be such that the fine
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will exceed the amount either Plaintiff is ablepy. Admittedly, the County-wide practice that
Plaintiffs challenge as unconstitutional is moretaia in its application than the alleged
chokehold policy inLyons regardless of the merits of that challenge, Dddems concede that
they do not provide an indigency determination verg person charged with a Class C, fine-
only misdemeanor. But Plaintiffs’ showing thatyheill again be incarcerated pursuant to this
alleged policy depends on so many contingenciest mbwhich are speculative to varying
degrees, that the Court cannot find that Plaintifésre the requisite standing to obtain the
equitable relief they seek, either on their own dbelor on behalf of the proposed class.
Therefore, class certification must be denied amel named Plaintiffs’ claims against the
Magistrates and all but their damages claim agémesCounty must be dismissed. This does not
mean, as the Supreme Court recognized, that “&daw will exercise no deterrent effect in
these circumstances’™; for one, the legality of phactices Plaintiffs allege to be unconstitutional
can be determined in their action for damages uBdé¥83. Lyons 461 U.S. at 112-13 (quoting
O’Shea 414 U.S. at 503).
B. Claim for Damages
1. Summary Judgment Standard of Review

A district court must grant summary judgment whiggre is no genuine dispute as to any
material fact and the moving party is entitled udgment as a matter of law. FER.CIV. P.
56(a). A fact is material if it might affect theitcome of the lawsuit under the governing law,
and a fact is genuinely in dispute only if a reade jury could return a verdict for the
nonmoving party.Anderson v. Liberty Lobby, Ine177 U.S. 242, 248 (1986). A party moving
for summary judgment has the initial responsibilifyinforming thecourt of the basis for its

motion and identifying those portions of the plewd and materials in the record, if any, which
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it believes demonstrate the absence of a genwsne i3f material factCelotexCorp. v. Catrett
477 U.S. 317, 323 (1986); FER. CIV. P. 56(a), (c). Once the moving party carries itslbn,
the burden shifts to the nonmovant to go beyond gleadings and provide specific facts
showing the existence of a genuine issue for tr@élotex 477 U.S. at 324; FEIR. CIV. P.
56(c), (e). In conducting its review of the sumynmrdgment record, the court “may not make
credibility determinations or weigh the evidenceidamust resolve doubts and reasonable
inferences regarding the facts in favor of the nowimg party. Reeves v. Sanderson Plumbing
Prods., Inc, 530 U.S. 133, 150 (2000&nderson 477 U.S. at 253)ean v. City of Shreveport
438 F.3d 448, 454 K’SCir. 2006). However, the nonmovant cannot satitfyburden with
“conclusory allegations, unsubstantiated assertion%nly a scintilla of evidence.”Turner v.
Baylor Richardson Med. Ctr476 F.3d 337, 343 {(5Cir. 2007) (quotingdLittle v. Liquid Air
Corp. 37 F.3d 1069, 1075 {Cir. 1994)):see als®Brown v. City of Houstqr337 F.3d 539, 541
(5™ Cir. 2003) (“Unsubstantiated assertions, improbaiierences, and unsupported speculation
are not sufficient to defeat a motion for summaiggment.”).
2. Liability under § 1983

On their own behalf only, Plaintiffs seek damafyem the County for incarcerating them
for their failure to pay fines for Class C misdem&s without affording them an affirmative
indigency determination. To prevail on their § 298aim for damages, Plaintiffs must show
that (1) the offending conduct was committed byespn acting under color of state law; and (2)
the conduct deprived the plaintiff of rights seaulsy the ConstitutionBauer, 341 F.3d at 357.
The County is a “person” who may be sued under 31%ut not because it employs a
tortfeasor—that is, it cannot be held liable orespondeat superidheory. See Monell v. Dep't

of Soc. Servs. of City of New Yod36 U.S. 658, 690-91 (1978). Rather, to estalihsit the
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County acted under color of state law, Plaintifigsinshow that it adopted an official policy that
is the moving force behind the claimed constitwioniolations. See e.g, Duvall v. Dallas
Cnty, 631 F.3d 203, 209 {5Cir. 2011) (citingMonell, 436 U.S. at 694).
3. Official Policy
Defendants’ Motion for Summary Judgment first digs that the requisite official policy
exists in the present case. (Doc. 74). The Eftbuit has defined “official policy” as follows:
1. A policy statement, ordinance, regulation, ocisien that is officially adopted and
promulgated by the municipality’s lawmaking offiseor by an official to whom the
lawmakers have delegated policy-making authority; o
2. A persistent, widespread practice of city offisior employees, which, although not
authorized by officially adopted and promulgatediqyp is so common and well settled
as to constitute a custom that fairly representsiaonal policy. Actual or constructive
knowledge of such custom must be attributable ¢ogtbverning body of the municipality
or to an official to whom that body had delegatetiqy-making authority. Actions of
officers or employees of a municipality do not rendhe municipality liable under §
1983 unless they execute official policy as abozined.
Webster v. City of Houstpi35 F.2d 838, 841 {5Cir. 1984). Plaintiffs assert that the County’s
challenged practice falls under the second defimtithat is, that the County has a custom of
“jailing indigent individuals for their inability @ pay outstanding fines without conducting
indigency determinations.” (Doc. 90). Althoughkaowledging in their first-filed Motion that
“Plaintiffs will inevitably argue that...the practicg ignoring the right to an indigency screening
and alternative sentencing was so widespreadtthahstituted a custom,” Defendants argue that
Plaintiffs can only show the existence of a custoyproving that it was adopted through
“deliberate indifference.” (Doc. 74). They do Isp relying on a single case from outside this
Circuit, but more applicable Fifth Circuit precetlatirects that the custom itself must be

unconstitutional or, if not, “must have been addpwth deliberate indifference to the known or

obvious fact that...constitutional violations woukkult.” James v. Harris Cnty577 F.3d 612,
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617 (8" Cir. 2009) (quotinglohnson v. Deep E. Tex. Reg’l Narcotics Traffickitagk Force
379 F.3d 293, 309 {5Cir. 2004)). “Unlike the deliberate indifferenstandard applied to
individual employees, this standard is an objecto®e; it considers not only what the
policymaker actually knew, but what he should hkmewn, given the facts and circumstances
surrounding the official policy and its impact dretplaintiff's rights.” Lawson v. Dallas Cnty.
286 F.3d 257, 264 {5Cir. 2002). In sum, the Court must conduct thibeeate indifference
inquiry if it concludes that the County had a f#lgiharmless policy that is nonetheless linked to
a constitutional violationSee idat 263 (citingMonell, 436 U.S. at 690-94).

No party disputes, and “[i]t has long been recegdithat, in Texas, the county sheriff is
the county’s final policy maker in the area of lamforcement....” Turner v. Upton Counfy915
F.2d 133, 136 (BCir.1990) (citingBriscoe 619 F.2d at 404). Sheriff Trevino in fact confed
in his deposition testimony that “as sheriff | am dharge of everything that occurs in [the
County Jail],” including “[p]olicy creation, the exution, [and] the implementation.” (Doc. 90,
Ex. 9 at p. 31). As set forth in detail above, 8ifeeriff also testified that the Sheriff's Office
considers a capias pro fine issued from a JP tanberder to take the defendant into custody
until he or she pays the fine or the warrant iglted. Thus, upon arrest, the defendant is booked
into the County Jail to await arraignment. If theraigning Magistrate issues a Class C
commitment order, the defendant is jailed until dreshe has served the amount of time
necessary to pay the fine as calculated by theif8sedffice. Although the Sheriff's Office
uses a form during the booking process to recodefandant’s response to the question of
whether he or she can afford an attorney, it dag¢snguire into whether the defendant can pay
the fines assessed. Rather, it simply calculdtesatnount of time the defendant must serve in

jail to satisfy the fines. Further, the Court sndndisputed that the JPs/Magistrates, before
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issuing a capias pro fine or a Class C commitmeh¢ro do not consider whether the defendant
can pay the fines or whether the defendant has maped faith effort to satisfy them, or offer
alternative sentencing, unless the defendant tireaises his or her inability to pay with the JP
and/or arraigning Magistrate. Therefore, if thdeddant does not request and then choose
alternative sentencing, the County jails the dedmmdpursuant to the authority of the
Magistrate’s order. Based on the above, the Cbuods no genuine dispute regarding the
common and well-settled custom in place: the Coyatg individuals charged with Class C,
fine-only offenses who have failed to directly infothe JP and/or arraigning Magistrate of their
inability to pay the assessed fines. In fact, Ddéats admit that this custom exists and spend
most of their efforts arguing that it does not &iel the Constitution, a question that the Court
will now consider. (Doc. 90, Exs. 4, 7; Docs. 185).
4. Constitutional Deprivation

Although, as discusseihfra, Defendants claim that a proper indigency deteatron
was in fact made in Diaz’s case and that both Bi&srchose to go to jail, the parties’ principal
dispute in this case is whether the County mustnadtively determine indigency in every case
or only when a defendant affirmatively “raises” tos her own inability to pay. Plaintiffs
effectively equate the requirements of Article 4®0with those of due process and equal
protection, appealing to the U.S. Supreme Coue@gion inWilliams v. lllinois 399 U.S. 235
(1970), and its progeny. (Doc. 90). Pointing ¥ tFifth Circuit cases that interpret this
authority, Defendants respond that a defendant firastaise his inability to pay, and be denied
the opportunity to serve an alternate sentencegrfgrconstitutional violation to exist. (Doc. 74).
In order to resolve the parties’ dispute, the Caonust consider in detail each of the cases on

which the parties rely and their relation to thevpsions of Article 45.046.
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In Williams, the Supreme Court confronted the “narrow issue®dether an indigent
may be continued in confinement beyond the maxinenm specified by statute because of his
failure to satisfy the monetary provisions of tleatence.” Williams 399 U.S. at 236. Williams
was convicted of petty theft and received the maxmsentence under lllinois law, consisting of
one year of imprisonment and a $500 find. He was also taxed $5 in court costd. The
judgment directed, as permitted by statute, thttafpetitioner was in default of the payment of
the fine at the expiration of the one-year senteheeshould remain in jail to “work off” the
monetary obligations at the rate of $5 per dag. While still an inmate in the county jail,
Williams petitioned the sentencing judge to vadai@ portion of the order requiring that he
remain imprisoned for nonpayment of the fines aost; contending that he was indigent at all
stages of the proceedings, could not satisfy theep@ortion of the sentence, and upon release
would be able to earn the funds to make payméhtat 237. On appeal of the dismissal of his
petition, the Supreme Court observed that defamfirisonment for failure to pay fines “has
traditionally been justified on the ground it iscaercive device to ensure obedience to the
judgment of the court” and “may always be avoidgdohyment of the fine.”Id. at 240. The
Court found that this was “an illusory choice foilN&ms or any indigent,” and therefore “the
lllinois statute in operative effect exposes omigligents to the risk of imprisonment beyond the
statutory maximum.”ld. at 242. The Court concluded:

We have no occasion to reach the question whettitat is precluded in any other

circumstances from holding an indigent accountédnie fine by use of a penal sanction.

We hold only that the Equal Protection Clause @f Bourteenth Amendment requires

that the statutory ceiling placed on imprisonmemntany substantive offense be the same

for all defendants irrespective of their econontatiss.

The State is not powerless to enforce judgmentssignose financially unable to pay a

fine; indeed, a different result would amount tedrse discrimination since it would

enable an indigent to avoid both the fine and isgorment for nonpayment whereas
other defendants must always suffer one or ther attraviction.
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It is unnecessary for us to canvass the numerdasnatives to which the State [by]
legislative enactment—or judges within the scop#hefr authority—may resort in order
to avoid imprisoning an indigent beyond the statutonaximum for involuntary
nonpayment of a fine or court costs.... The Stat&es to choose from among the
variety of solutions already proposed and, of cepitanay devise new ones.
Id. at 244-45"" The Court noted Williams’s proposal that paymieatcollected in installments,
which was a solution utilized in some states, a§ agehis suggestion that the trial judge require
indigents “to do specified work during the day &isfy the fine.” Id. n.21.

The Supreme Court iffate v. Short401 U.S. 395 (1971), went beyond the narrow
guestion presented iWVilliams to consider whether imprisonment of indigents &dfenses
punishable by fine only implicated equal protectiofter accumulating fines of $425 on nine
convictions for traffic offenses, Tate was comnatte a municipal prison farm pursuant to the
authority of the Texas Code of Criminal Proceduréd a city ordinance requiring that he remain
there to satisfy the fines at the rate of $5 per. dBate 401 U.S. at 396-97. After 21 days in
custody, Tate was released on bond when he apiligte county criminal court for a writ of
habeas corpus alleging that he was too poor talmagccumulated finedd. at 397. The State
stipulated to Tate’s indigency at the habeas hgdyirt the court denied the application and the
Texas Court of Criminal Appeals affirmed, statihgttit was overruling Tate’s objection that his
imprisonment was unconstitutional because he wagpotor to pay the finesld. n.1. Relying
principally on its decision inWilliams the Supreme Court held that Tate’s imprisonment f
nonpayment “constitutes precisely the same undatisthial discrimination since, like Williams,
[Tate] was subject to imprisonment solely becauseindigency.” Id. at 397-98. The Court

adopted the view previously espoused by four mesmbmr the Court that “the same

" The Court noted that the purpose of incarcerdtioffailure to pay court costs appeared to bestirae,
and that imprisoning an indigent beyond the maxinaatutory term for failure to pay court costs also
violates equal protectiorWVilliams, 399 U.S. at 244 n.20.
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constitutional defect condemned Williams also inheres in jailing an indigent for failing to
make immediate payment of any fine.... In each cdmeConstitution prohibits the State from
imposing a fine as a sentence and then automaticativerting it into a jail term solely because
the defendant is indigent and cannot forthwith treg/fine in full.” 1d. at 398 (quotindorris
v. Schoonfield399 U.S. 508 (1970)). Consistent with its obagon in Williams the Court
noted that “[t]here are, however, other alternatite@which the State may constitutionally resort
to serve its concededly valid interest in enforcpayment of fines.” Id. at 399. The Court
stated in conclusion:
We emphasize that our holding today does not sagg®es constitutional infirmity in
imprisonment of a defendant with the means to pégeawho refuses or neglects to do
so. Nor is our decision to be understood as pdanfuimprisonment as an enforcement
method when alternative means are unsuccessfulitelee defendant’'s reasonable
efforts to satisfy the fines by those means; theerd@nation of the constitutionality of
imprisonment in that circumstance must await tres@ntation of a concrete case.
Id. at 400-01. On remand to the Texas Court of Cratkppeals, that court noted that “[i]t now
appears that the Legislature has provided ‘altermaheans’ for collection of fines and costs
from defendants” through its revisions of the Tegaxle of Criminal Procedure, including the
article now renumbered as Article 45.046ee Ex parte Tatéd71 S.W.2d 404, 406 (Tex. Crim.
App. 1971);see alsqDoc. 76, Ex. N at p. 19). That article, whickcentral to Plaintiffs’ claims
in this suit, provides in relevant part as follows:
(&) When a judgment and sentence have been endgy@dst a defendant and the
defendant defaults in the discharge of the judgmiet judge may order the defendant
confined in jail until discharged by law if the el at a hearing makes a written

determination that:

(1) the defendant is not indigent and has failedhttke a good faith effort to discharge
the fine and costs; or

(2) the defendant is indigent and:
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(A) has failed to make a good faith effort to disade the fines and costs under Article
45.049 [authorizing community service in satisfaetof fines or costs]; and

(B) could have discharged the fines and costs uAdéerle 45.049 without experiencing
any undue hardship.

TeEX. CoDE CRIM. P. Art. 45.046. Although Defendants complain thiairRiffs are attempting to
conflate Article 45.046 and the requirements of drexess and equal protection, it is clear that
this provision was a response to the Supreme Goddctision inTate Further, it tracks the
constitutional requirements enunciatedBgarden v. Georgiad61 U.S. 660 (1983), in which the
Supreme Court revisitedVilliams and Tate when considering “whether the Fourteenth
Amendment prohibits a State from revoking an indiggefendant’s probation for failure to pay
a fine and restitution.” Bearden 461 U.S. at 661. As a condition of Bearden'steece of
probation for felony burglary and theft chargesmoich he pled guilty, the trial court ordered
him to pay a $500 fine and $250 in restitutionrigtallments.Id. at 662. After making the first
two payments and shortly before the balance canee Bearden notified the probation office
that he was going to be late with his payment beedwe could not find a jobld. at 662-63.
After an evidentiary hearing, the trial court reedkBearden’s probation for failure to pay the
fine and restitution and sentenced him to serve¢h®ining portion of the probationary period
in jail. 1d. at 663. On appeal of the denial of his claim thatimprisonment violated the Equal
Protection Clause of the Fourteenth AmendmentCbert first noted its holdings idilliams
and Tate as well as cases it which it had recognized linoits the protections afforded to
indigents and explained that “[d]Jue process andakeguotection principles converge in the
Court’s analysis in these casesd. at pp. 664-65. The Court concluded as follows:

We hold, therefore, that in revocation proceediioggailure to pay a fine or restitution, a
sentencing court must inquire into the reasongHerfailure to pay. If the probationer
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willfully refused to pay or failed to make sufficiebona fide efforts legally to acquire the
resources to pay, the court may revoke probatiod sentence the defendant to
imprisonment within the authorized range of itsteaning authority. If the probationer
could not pay despite sufficient bona fide effddsacquire the resources to do so, the
court must consider alternate measures of punishoteer than imprisonment. Only if
alternate measures are not adequate to meet tiesSiaterests in punishment and
deterrence may the court imprison a probationer Wwas made sufficient bona fide
efforts to pay. To do otherwise would deprive thelationer of his conditional freedom
simply because, through no fault of his own, hencapay the fine. Such a deprivation
would be contrary to the fundamental fairness meglby the Fourteenth Amendment.
Id. at 672-73. Specific to the case before it, thawrCaetermined that “[b]ly sentencing
[Bearden] to imprisonment simply because he cowtdpay the fine, without considering the
reasons for the inability to pay or the propriefyreducing the fine or extending the time for
payments or making alternative orders, the coutbraatically [and thus unconstitutionally]
turned a fine into a prison sentencéd’ at 674.

Plaintiffs construe the above authority as rdggiran affirmative determination of
indigency, good faith effort to pay, and alternativto incarceration in each case in which a
defendant faces jail time for failure to pay finasd for obvious reasons: the Supreme Court
spoke of the constitutional infirmity inherent imutomatically” turning a fine into jail time
“solely” because a defendant cannot pay. Perhayss notably, irBeardenthe Court stated that
the sentencing courtnfustinquire” into a defendant’'s reasons for nonpaymamd, if the
defendant cannot pay despite sufficient good faiforts to do so, the courtmust consider
alternate measures of punishment.” Only if theserrsate measures are inadequate may the
court then incarcerate the defendant without intrgidipon fundamental fairness. Defendants
point out that each petitioner in the relevant lrisSupreme Court cases “raised” his inability to
pay: Williams through a petition to the sentendgingdge while he was incarcerated, Tate through

a writ of habeas corpus after spending time inadistand Bearden at a probation revocation

hearing. (Doc. 105). Therefore, Defendants argluese cases support the position that the
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burden is on the defendant to tell the court tleatshindigent.ld. However, whether or not the
petitioners in these cases raised their indigenitly the sentencing courts would have had no
effect on the determination of their sentenceshasourts did not consider indigency as a bar to
automatic jail time for nonpayment. Because eddin@se petitioners challenged the failure to
consider indigency in determining a proper senteStg@reme Court authority now exists to
safeguard the rights of indigents facing incareéemator nonpayment of fines. In any event, as
there is no precise language in these cases sthi@tga petitioner has or does not have the
burden to tell the sentencing court that he carpagt a fine before the court inquires into
indigency, Defendants argue that the Court shoolok Ito more applicable Fifth Circuit
precedent for guidance. (Docs. 74, 105). The @ese to which Defendants citeGarcia v.
Abilene 890 F.2d 773 (BCir. 1989), in which Garcia filed suit under § B%8gainst the City of
Abilene, Texas and its municipal court judge altggthat the city’s fine collection system was
unconstitutional as applied to her. The city issaedtation to Garcia for failure to restrain her
dog, and over the course of the next several maa#isia continuously failed to appear before
the court to respond to this and additional failtore@ppear citationsGarcia, 890 F.2d at 774-
75. Eventually, after Garcia did not appear tol&xpher default in the payment of an assessed
fine and costs totaling $102, which the court hismlheed her to pay in installments, a warrant for
her arrest was issuedld. at 775. Garcia was never arrested or incarcerdtedfiled suit
alleging that the city through the judge unconsithually discriminated against her based on her
economic status by attempting to imprison her &lufe to pay the fineld. On appeal of the
trial court’s directed verdict in favor of the citgnd upon consideration ®ateandBearden the
Fifth Circuit affirmed. Id. at 775-76. In doing so, as Defendants emphatfizeCourt observed

that “[Tate and Bearden rest on the assumption that the indigent appbafsre the court to
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assert his inability to pay. Even assuming anwviaddial is too poor to pay, if he does not appear
and assert his indigency, the court cannot inquite his reasons for not paying and offer
alternatives.”Id. at 776. Although in isolation this language mapear to support Defendants’
position, the Fifth Circuit's observation is unrakeble; it is obvious that if a person never
appears in court, the court has no occasion toinaguto indigency. Thus, the Court does not
read Garcia to mean that once a defendédwais appeared before the court, the defendant must
affirmatively raise his or her inability to pay loe¢ the court has any obligation to consider
indigency in determining an appropriate sentence.

Defendants also appeal to the Fifth Circuit's Uifglned opinion inSorrells v. Warner
21 F.3d 1109, 1994 WL 171697"(&ir. Apr. 28, 1994), involving a § 1983 actiorefil against
Hayes County, Texas and its county judge and cblesta which the plaintiff Sorrells alleged
that he was illegally arrested and detained forfduisire to pay outstanding fines resulting from
his conviction for the offenses of speeding antlifaito appear. After the trial judge issued two
capiases for Sorrells’s arrest due to his faillwepay the fines, Sorrells was advised of the
warrants but actively avoided arrest, instead comaating with the county judge in writing.
Sorrells 1994 WL 171697 at *1. Notably, he advised thégg that he would pay the total
amount due when notified of that amount, but upotifination filed a motion to quash the
capiases based on legal defects in the documéntat *1, *3 n.8. He was eventually arrested
pursuant to the instructions of the county judgd ambsequently filed charges of avoiding and
resisting arrestld. at *1. Citing to the court’s observation @arcia that “Tateis based on the
assumption that the defendant has appeared bdfereourt and asserted his indigency,” the
court determined that Sorrells’s arrest was notawfll because he did not advise county

officials of his indigence and merely contestedldgal validity of the capiasedd. at *3 (citing
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Garcia, 890 F.2d at 776)Sorrellslends some support to Defendants’ position, actet was
concerned with Sorrells’s failure to tell anyonattihe was indigent. However, the court’s
opinion gives some indication that its concern father legitimized by the fact that Sorrells
had represented to the county judge that he woaydtlpe total amount dueSee id.at *3 n.8.
Further, noticeably absent from this decision ig @@nsideration oBearden which contains the
Supreme Court’'s most explicit language concernimg abligations of a sentencing court to
inquire into indigency before ordering a defendgiled for nonpayment. Sorrells does not
persuade the Court that the defendant must raisgency in order to trigger those obligations.
As Plaintiffs observe, at least one district cduas refrained from interpreting Supreme
Court and Fifth Circuit precedent in the manneredrdpy Defendants. IDoe v. Angelina
County 733 F.Supp. 245 (E.D.Tex. 1990), the plaintiftduvAngelina County, Texas and its
sheriff under 8 1983 on the grounds that his irm@ton in the county jail for failure to pay
assessed fines violated his federal due proceseaqual protection rights. The plaintiff was
arrested for the misdemeanor offense of huntinbout a license, pled guilty before the justice
of the peace, and was taken to the county to failffake a bond or pay, or...stayDoe, 733
F.Supp. at 248-49. While the plaintiff was beimgqgessed at the jail, officials discovered an
outstanding capias warrant for his arrest for failto pay a $268 fine assessed as a result of a
prior conviction. Id. at 249. When the plaintiff could not pay thag&ficounty officials made the
determination to jail him immediately for the petioecessary to “lay out” the findd. at 255.
The plaintiff was not taken before a magistrate fawiual determination was made concerning
the reasons for his failure to pay the fine, andcoasideration was given to alternatives to
incarceration. Id. Noting the language iBeardenthat “[d]ue process and equal protection

principles converge™ in Supreme Court cases ne¢ato the treatment of criminal defendants
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sentenced to monetary sanctions, the district cexplained thaBearden“assumes that the
principles grounding [those prior holdings] requsame form of a pre-deprivation procedure for
determining the reasons a party has failed to pdéyeaor restitution.” Id. at 253 (quoting
Bearden 461 U.S. at 665). The court also described tfte Eircuit's observation irGarcia—
that a court cannot inquire into a defendant’'saaador not paying and offer alternatives if the
defendant does not appear—as “premised upon tlsteage of such proceduresld. (citing
Garcia, 890 F.2d at 776). The court summarized the itgttborward” and “compelling”
reasons for requiring a pre-deprivation procedsriobows:
Clearly, an important liberty interest is implicdtavhen the state determines to
incarcerate a person for failure to pay a fine.isTact, coupled with the likelihood of
unconstitutional conduct in the absence of proceksrly requires the institution of
some form of pre-incarceration legal process fdemhining the reasons for a party’s
failure to pay a fine. Absent such a procedurgoeernment entity that immediately
converts a fine into a jail term when a party fadgay that fine deprives the imprisoned
party of liberty without due process of law. Gawaent conduct of this sort is unlawful
whatever the economic status of the incarceratesbpe
Id. at 254. In response to the jailer's claim tha ghaintiff “elected” to lay out his fine, the
court found that the plaintiff could not have “wad/ a right to process of which he was never
informed. Id. at 255. Further, the court found that it was fmactice of jail officials to
immediately incarcerate persons arrested on theodtyt of capiases pro fine if they could not
pay the fines upon arrest, that the scope of therifSe grant of authority included
implementation of procedures for processing persorested and brought to jail on the basis of
capiases, and that “the sheriff's acquiescencengound and legally insufficient procedures
effectively created a county policy for which theuaty is liable.” 1d. at 256.
Turning to the case at hand, the Court finds tiatauthority discussed above persuades

that before a person charged with a Class C, filg-offense may be incarcerated by Hidalgo

County for the failure to pay assessed fines armgts¢ahis deprivation of liberty must be
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preceded by some form of process that allows fdetermination as to whether the person is
indigent and has made a good faith effort to disghahe fines, and whether alternatives to
incarceration are available. Although in contréstDoe persons charged with Class C
misdemeanors in Hidalgo County appear before a $fiage before the issuance of a Class C
commitment order, the absence of any inquiry intieendant’s indigency unless the defendant
“raises” it of his or her own accord does not pdavihe process due. It is well-settled that
before a government entity may deprive a persoam afnstitutionally protected interest, it must
provide both “notice and opportunity for hearingoegpriate to the nature of the caséullane

v. Cent. Hanover Bank & Trust Ca339 U.S. 306, 313 (1950). “[P]rocess which imare
gesture is not due procesdd. at 315. The process in place in Hidalgo Coundyady risks that
defendants who do not think to “speak up” duringignment about their inability to pay fines
may be jailed solely by reason of their indigenahich the Constitution clearly prohibitsSee
Doeg 733 F.Supp. at 254 (“In the absence of some proeefor determining the reasons for a
party’s failure to pay a fine, it is difficult tooaceive how a governmental entity will avoid
discriminating against indigents on the basis efrthespective economic statuses.”). By way of
example, after De Luna pled guilty to the multipkearges and after Magistrate Trevino listed the
multiple fines assessed, Trevino asked De Luna, yBw have any questions?” In Diaz's case,
Magistrate Contreras simply listed Diaz’s citatiaml then said, “Take a seat please.” Setting
aside what either Plaintiff may have subjectivelypWwn at this point, the Court does not accept
Defendants’ suggestion that any person in thisasdn would articulate his or her inability to
pay. Rather, due process requires a forum in whefendants’ reasons for failing to pay are
considered before committing them to jail. In suhe County’s policy of jailing individuals

charged with Class C, fine-only offenses who haaged to directly inform the JP and/or
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arraigning Magistrate of their indigency violatagedrocess, and in cases where the defendant is
in fact indigent, equal protection. Even assuntirag this policy is not facially unconstitutional,
the County through its policymaker should have kn@amd was and continues to be deliberately
indifferent to the obvious fact that some indigpatsons will not directly raise their inability to
pay and will be incarcerated solely, and uncorsbitally, because they are indigent. Thus, the
County may be held liable for the policy in place.
5. Other Issues Raised by Parties on Liability andDbamages

Having resolved the parties’ dispute as to whetheraffirmative determination of
indigency is required prior to incarcerating pesamarged with Class C misdemeanors for
nonpayment of fines, the Court now turns to Defetslaadditional arguments as to why County
policy did not violate the named Plaintiffs’ constional rights. First, Defendants contend that
Diaz actually “raised” her indigency to JP Paladim®ugh her staff, was offered and accepted
community service for one of her charges, and wasucted or knew that she could obtain the
same disposition of her additional charges if sleeted the arraigning Magistrate. (Docs. 74,
105). She did not, and therefore Defendants cthah she chose to go to jaild. Plaintiffs
claim that Diaz and De Luna “raised” their indiggniby responding to the booking form
guestions that they could not afford an attorneg¢ wanted one appointed, and in De Luna’s
case through his mother who called JP Palacioficeof (Doc. 90). Defendants dispute that the
booking form constitutes raising indigency and #&ddally argue that De Luna knew by
observing another defendant at arraignment thabhkg avoid jail time by telling the Magistrate
that he could not pay his fines. (Docs. 74, 10Bgefendants also argue that Plaintiffs waived
their right to an indigency determination by watyithe rights of which they were informed and

by pleading guilty to the charged offensdsl. As notedsupra Defendants also contend that
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neither Plaintiff can show damages resulting framy alleged constitutional violation because
Dr. Thorne could not point to any damages suffdrgdde Luna and his opinion regarding the
damages suffered by Diaz should be excluded undier ®02 andaubert Id.

The Court will first dispose of the issues thatgant no genuine dispute. Based on the
evidence provided, the Court finds that Plaintiisiswers on the booking form that they could
not afford an attorney and wanted one appointedad@quate to an affirmative representation to
the County, JP Palacios, or the arraigning Magdiss$réhat they could not pay their fingsior
the same reason, neither De Luna nor Diaz can lgethdave “waived” his or her right to an
affirmative indigency determination by waiving thght to counsel at arraignment. Generally
speaking, to be enforceable, a waiver of consbihati rights must be “voluntary, knowing, and
intelligently made,” or “an intentional relinquistemt or abandonment of a known right or
privilege.” D.H. Overmyer Co. v. Frick Co405 U.S. 174, 185-86 (1972) (internal quotations
and citations omitted). “[A] waiver of constitutial rights in any context must, at the very least,
be clear.” Fuentes v. Shevid07 U.S. 67, 95 (1983). The Court cannot acteat either
Plaintiff's waiver of various constitutional rightsf which they were explicitly informed
constitutes a waiver of their right to a processwimich the reasons for their inability to pay
would be considered. The Court also rejects Defetsd suggestion that De Luna subjectively
knew that he could request an alternate sententelarse not to do so based on an exchange
that occurred between Magistrate Trevino and amateéfendanafter De Luna pled guilty to the
charges against him. Finally, the Court agrees$ imahe complete absence of any other
evidence regarding the damages suffered by De lasa result of his unconstitutional

incarceration, Dr. Thorne’s testimony that “I captint to any damages...that | think are the

® Notably, the record provides no evidence thatPaifacios or the arraigning Magistrates had any

knowledge of Plaintiffs’ responses on the form.
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result of [De Luna’s] being detained” forecloses amard of anything other than nominal
damages for this Plaintiff. Plaintiffs’ pleadinggquests an award of “compensatory damages to
the Named Plaintiffs only for humiliation, emotidndistress and other injuries sustained by
them.” (Doc. 23-1 at  191§. It is well-settled that a plaintiff suing under1883 is entitled to
compensatory damages only upon proof of actuatyngnd that “[m]ere proof of the violation
of a [constitutional] right will not support such award.” Familias Unidas v. Briscqe619 F.2d
391, 402 (%‘ Cir. 1980) (citingCarey v. Piphus435 U.S. 247 (1978)kee alsdBrady v. Fort
Bend Cnty. 145 F.3d 691, 718 t(5Cir. 1998) (quotingCarey, 435 U.S. at 264 n.20) (“The
Supreme Court has long required [in § 1983 cadex] compensatory damages for emotional
distress ‘be supported by competent evidence comgethe injury.”). However, a plaintiff
may recover nominal damages when his constitutinghts have been violated and he is unable
to prove actual injury. Williams v. Kaufman Cnty.352 F.3d 994, 1014-15 {5Cir. 2003).
Therefore, the Court will award De Luna nominal dges in the amount of $1.00 for the
County’s unconstitutional deprivation of De Lunéilserty in violation of his due process and
equal protection rights.

An issue on which a genuine dispute does exishisther Diaz knew that she could tell
Magistrate Contreras that she could not pay thesfom her three outstanding charges and obtain
either a payment plan or community service. Hedeais and Cherry’s affidavits, and the
undisputed fact that prior to arraignment Diaz seduan extension for payment on another of

her charges, raise a genuine fact question as &hehDiaz knew of her options or was even

% Plaintiffs do not contest Defendants’ argumefait theither De Luna nor Diaz were employed at the
time of incarceration, and therefore the sole bfsisnonetary damages is Plaintiffs’ emotional i#iss.
See(Docs. 74, 90, 106).
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given those options on her remaining chafjel.Diaz knew that she could avoid jail by stating
to the Magistrate at arraignment that she couldpagtthe fines and intentionally chose to go to
jail, this does not so much amount to waiver of pinecess due as it implicates whether she
suffered any damages as a result of the failuprdweide an affirmative indigency determination.
In other words, if she chose to serve time rathantpay the accumulated fines or work the
number of community service hours that would beuiregl, she suffered no more than nominal
damages as result of the County incarcerating trefaflure to pay the fines without having
afforded her the proper indigency screening. Theve-stated factual questions must be
resolved by a jury.

Assuming that Diaz did not know of the County'dippor choose to go to jail instead of
requesting an alternate sentencing, the Court ttonahether Dr. Thorne’s opinion can be
considered in determining her compensatory damaBege 702 permits opinion testimony from
a “qualified” expert if:

(a) the expert’s scientific, technical, or otheesplized knowledge will help the trier of
fact to understand the evidence or to determirseti issue;

(b) the testimony is based on sufficient factsatagd

(c) the testimony is the product of reliable prpies and methods; and

(d) the expert has reliably applied the princiesl methods to the facts of the case.
FeD. R. EviD. 702. Defendants do not challenge Dr. Thornedlifjcations, but rather ask the
Court to strike his opinion as inadmissible undeiteR702 andDaubert because it would not
assist the trier of fact and is unreliable. (Db@5). InDaubert “the Supreme Court assigned to
trial courts the responsibility of determining whet expert testimony under Rule 702 is ‘not

only relevant, but reliable.”See Hathaway v. BazaB07 F.3d 312, 317 {5Cir. 2007) (quoting

%0 According to Hernandez, Cherry stated that Diad o pay in full or go to jail, in apparent
contravention of County policy.
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Daubert 509 U.S. at 589). The court determines relevamgeasking whether the expert
testimony will assist the trier of fact to understaor determine a fact in issu8ee Bocanegra v.
Vicmar Servs.Inc., 320 F.3d 581, 584 {&Cir. 2003) (citingDaubert 509 U.S. at 591-92). The
reliability determination requires the court to raaka preliminary assessment of whether the
reasoning or methodology underlying the testimagdientifically valid and of whether that
reasoning or methodology properly can be applietthédfacts in issue.’Hathaway 507 F.3d at
317 (quotingDaubert 509 U.S. at 592-93). In determining reliabilitge court may consider
“the extent to which a given technique can be tksiéhether the technique is subject to peer
review and publication, any known potential rateeofor, the existence and maintenance of
standards governing operation of the technique, &ndlly, whether the method has been
generally accepted in the relevant scientific comity’ Hathaway 507 F.3d at 318 (citing
Daubert 509 U.S. at 593-94). “These factors are not ratorgt or exclusive; the district court
must decide whether the factors discusse®amnibert are appropriate, use them as a starting
point, and then ascertain if other factors sho@dabnsidered.”ld. at 318 (citingBlack v. Food
Lion, 171 F.3d 308, 311-12"{%Cir. 1999)). For example, another factor that ayonsidered

is “[w]hether the expert has adequately accountealbvious alternative explanations.’td- R.
EviD. 702 advisory committee’s note (2000 Amendmeni)e trial court should take care not
to apply the reliability factors too strictly anttr&nsform aDaubert hearing into a trial on the
merits.” Pipitone v. Biomatrix, In¢.288 F.3d 239, 250 {5Cir. 2002). The court’s role under
Daubert is not intended to replace the adversary systerfv]igorous cross-examination,
presentation of contrary evidence, and carefulrucibn on the burden of proof are the
traditional and appropriate means of attacking ghalkt admissible evidence.”ld. (quoting

Daubert 509 U.S. at 596).
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Dr. Thorne evaluated Diaz on May 11, 2011 for agpnately six hours during which
time he administered the Minnesota Multiphasic &eality Iventory-2-Restructured Form
(“MMPI-2-RF”), the Millon Clinical Multiaxial Invernory-Third Edition (“MCMI-III"), the
Personality Assessment Inventory (“PAI”), the Chddd Adolescent Self-Rating Scale, the
Adolescent Self-Assessment Inventory, the Beck étyxinventory (“BAl”), and the Trauma
Symptom Inventory (“TSI”). (Doc. 90, Ex. 23 at EX). Based on Dr. Thorne’s interview with
Diaz and her mother, the results of the tests adtemed, and his consideration of Diaz’s
therapeutic “progress notes” and medical records,Thorne’s report concludes that “[r]esults
from the current psychological testing...are, in soways, consistent with those individuals
attempting to exaggerate the nature and severitheif psychological symptoms.1d.** He
finds that “such possible symptom exaggeration to@yattributed to her current lawsuit, her
current level of psychological tension and hopeless, a ‘cry for help,” or a combination of
each of these factors.ld. He further states, however, that this possibfiityno way suggests
she is not currently experiencing legitimate psyobical tension/stress/discomfort, and it is this
examiner’'s opinion that Ms. Diaz has experiencegoad deal of psychological tension and
turmoil during (and since) the time she was dethimethe Hidalgo County jail in February of
2010.” 1d. Dr. Thorne describes in detail the bases for tipmion, including among other
things Diaz’'s statements to him that it “broke Iheart” that her mother had to “see her in
orange,” that while incarcerated other inmates hedcor attempted to touch her in a sexual
manner, and that “the worst thing” was that heedgbn prevented her from graduating with her
class, which “is something you can’t take baclkd? Dr. Thorne concludes with the opinion that

Diaz meets the diagnostic criteria for PTSD, anat tlt seems reasonable to infer that Ms.

2L Dr. Thorne specifies that the MMPI-2-RF should mecessarily be considered valid and the MCMI-III
and PAI should not be interpreted due to the pdggilthat Diaz was exaggerating her psychiatric
symptoms. (Doc. 90, Ex. 23 at Ex. A).
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Diaz’s current psychological distress/impairmerd (eell as social impairment) is, at least in
part, the result of her emotional response to ltabieen detained,” “though it should also be
acknowledged that various other stressors and pygical factors €.g, her personality
structure and various cognitive patterns developed,large part, prior to the alleged
assault/harassment, her history of substance abodeyarious family issues/conflicts) may also
be negatively impacting Ms. Diaz’s current functian” Id. Further, “despite attempts to
manage/treat her various stressors/symptoms as=wbciaith the trauma resulting from
her...detainment, it seems likely the trauma expegdn.hassignificantlyimpacted her life and
functioning.” Id. (emphasis in original).

Defendants do not attack the methodology or tegles used by Dr. Thorne in arriving
at this opinion, but instead challenge the opingntwo main grounds: (1) Diaz's lack of
credibility; and (2) Dr. Thorne’s inability to sayith any reasonable degree of medical or
scientific certainty that any of the psychologisgmptoms suffered by Diaz were proximately
caused by her incarceration. (Doc. 105). At Dmorhe’s deposition, Defendants confronted
him with records demonstrating that subsequenti&z’® detention, no mental health provider
had noted her incarceration or that it had affet¢tedin a negative way until she spoke to Dr.
Thorne in the context of this lawsuit. (Doc. 1&x. B at pp. 74-97). Defendants also pointed
out to Dr. Thorne that after the date of his eviatug Diaz testified in her deposition that she did
not trust anyone, even her psychologist, to whichThorne responded that he would “like to
explore that with her more” and could not “ruleotlitat she may have been telling him a story
to accomplish a goal in this lawsuid. at pp. 178-81. Defendants further directed Dorhk to
Diaz’s interrogatory response that she sufferedphgsical harm, which Defendants claim

conflicts with her statements as reflected in #q@ort. (Doc. 105; Doc. 105, Ex. B at p. 15&g
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also Doc. 74, Ex. E at Response to Interrogatory Ng. 1Defendants characterize all of the
above as casting doubt on Diaz’s credibility andréfore the bases on which Dr. Thorne
formulated his opinion, thus warranting exclusidrhs opinion under Rule 702 ardhubert
(Doc. 105). The Court agrees that Diaz’'s previoasords, lack of trust, and interrogatory
response are relevant, in varying degrees, to sisgedier credibility, but cannot accept
Defendants’ position that Dr. Thorne’s report ieréfore inadmissible. Had Dr. Thorne
disregarded the possibility that Diaz was exaggegahe nature of her symptoms in formulating
his opinion, the Court might find otherwise, butfact Dr. Thorne repeatedly recognized this
possibility and in doing so “has adequately accedrfor obvious alternative explanations,”
itself a factor used to determine reliability. T@eurt cannot take on the role of fact-finder in
fulfilling its role underDaubert and must allow the jury to determine Diaz’s cbddy and the
weight to be given to Dr. Thorne’s report. In tmegard, Defendants’ use of the adversary
process can adequately address their concerns.

Defendants also attack the reliability of Dr. Tin®s opinion on the basis that he cannot
say with the requisite degree of certainty thatz3idime in jail is the proximate cause of any
emotional distress. (Doc. 105). In doing so, Dd#nts chiefly cite to the substantive law of
Texas which does not apply in a 8 1983 caSee id. In any event, the Court finds that Dr.
Thorne’s opinion that some of Diaz's reported syonpd were at least in part due to her
emotional response to her detention is based eablelmethods of psychological evaluation.
Further, Dr. Thorne stated in his deposition, cstesit with his report, that “I think [Diaz] has
PTSD, and | think part of her trauma response artigf her current psychological functioning
is undoubtedlyrelated to that detainment.” (Doc. 105, Ex. Bpatl33) (emphasis added).

Therefore, Dr. Thorne has not, as Defendants gliegled to state that Diaz’s incarceration was
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more likely than not a factual cause of her allegadn. (Doc. 105)seeRESTATEMENT (THIRD)
OF TORTS 8§ 26 cmt. | (2007) (“So long as the defendantitidas conduct was more likely than
not a factual cause of the harm, the plaintiff has dithbd the element of factual cause.”)
(emphasis in originaff® It is worth noting here that although corrobaratthrough expert or
other testimony may often be required, “in certeases a plaintiff's testimony alone may be
sufficient proof of mental damages” in a 8§ 1983ecaBrady, 145 F.3d at 720. Although they
fail to do so with respect to De Luna, Plaintifisint to some deposition testimony by Diaz and
statements by her mother that are relevant to laéned damages. (Doc. 90, Ex. 21 at  5; Ex.
28 at pp. 162-65see alsoDoc. 111, Ex. B at pp. 251-52). This evidence banbetter
considered by a jury, and tested by Defendan&scabmpanied by Dr. Thorne&dmissionthat
other stressors and psychological factors may aksonegatively impacting Diaz’'s current
emotional state. In sum, Dr. Thorne’s opinion ugfisiently reliable to be admitted and also
relevant, in that it will assist the jury in detenimg the degree to which Diaz suffered damages
as a result of her incarceration. Therefore, tharCwill not strike his opinion and will allow the
issue of Diaz’s damages to be determined by thefifaaer.
IV.  Conclusion

For the foregoing reasons, the Court her€@RDERS that Defendants’ Motion for
Denial of Class Certification (Doc. 87) IGRANTED and Plaintiff's Motion for Class
Certification and Appointment of Counsel (Doc. $PENIED.

The Court furthe©ORDERS that Defendants’ Motion for Summary Judgment (DGt)
is GRANTED IN PART as to the named Plaintiffs’ claims for declaratang injunctive relief

against the individual Defendants and the Countyl &Haintiff De Luna’s claim for

22 Although Defendants generally argue that Dr. Tiets opinion does not meet the test for proximate
cause under Texas law, they focus on the “cautgeihelement of that test. (Doc. 105).
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compensatory damages against the County. In BBrotespects, Defendants’ Motion for
Summary Judgment BENIED.

The Court furthe©ORDERS that Plaintiffs’ Motion for Summary Judgment (D&9) is
GRANTED IN PART as to Plaintiffs’ claims that the County violatiéeir federal due process
and equal protection rights by failing to conductadfirmative indigency determination before
incarcerating them for nonpayment of fines andsogh all other respects, Plaintiffs’ Motion
for Summary Judgment BENIED.

The Court furtherORDERS that Plaintiff De Luna is entitled to recover noati
damages in the amount of $1.00 resulting from tber®/'s deprivation of his constitutional
rights.

Plaintiff Diaz’s claim for compensatory damagesgants genuine issues of material fact

that cannot be resolved on summary judgment.

SO ORDERED this 15th day of February, 2012, at MaA Texas.

Randy Crane
United States District Judge
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