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need not be obtained of protective serv­
ice arrangements between common car­
riers and a shipper or car line company. 
Therefore, failure to obtain approval of 
the basic agreement involved in the 
counterclaim (Division Sheet 7 which is 
an agreement strictly among common 
carriers) has not resulted in any viola­
tion of Section 1(14)(b). 

The ICC alone has primary and exclu­
sive jurisdiction over readjustments in 
the division of joint revenues and ex­
penses from joint through movements. 
The counterclaim must be dismissed. 

Accordingly, it is hereby ordered that 
the plaintiff's motion to dismiss the 
counterclaim is granted and the counter­
claim is dismissed without prejudice. 

Nelson Eugene SOUDER et al., 
Plaintiffs, 

v. 
Peter J. BRENNAN, Secretary of La­

bor, et aJ., Defendants. 
Civ. A. No. 482-'78. 

United States District Court, 
District of Columbia. 

Dec. 7, 1973. 

Action for determination that mini­
mum wage and overtime compensation 
provisions of the Fair Labor Standards 
Act apply to patient-workers of nonfed­
eral hospitals, homes, and institutions 
for the mentally retarded and mentally 
ill and to compel Secretary of Labor to 
undertake enforcement of the minimum 
wage and overtime compensation provi­
sions. On plaintiffs' motion for summa-

Further, Congress has carefully provided 
different definitions of "common carrier" 
and "person" in Section 1 (3) (a) of the act, 
49 U.S.C. § 1(3) (a). 

The decision of the California Court in Pa­
cific Fruit Express Co. v. Akron, C & Y Rail-

ry judgment and defendants' combined 
motion to dismiss and for summary 
judgment, the District Court, Aubrey E. 
Robinson, Jr., J., held that patient-work­
ers were "employees" within coverage of 
act notwithstanding claim that work was 
therapeutic. 

Plaintiffs' motion granted and de­
fendants' motion denied. 

1. Labor Relations ~1124 
Patient-workers of nonfederal hos­

pitals, homes and institutions for the 
mentally retarded and mentally ill are 
"employees" covered by the minimum 
wage and overtime compensation provi­
sions of the Fair Labor Standards Act, 
notwithstanding claim that the work 
was therapeutic. Fair Labor Standards 
Act of 1938, §§ 1 et seq., 6, 7 as amend­
ed 29 U.S.C.A. §§ 201 et seq., 206, 207. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Statutes ~190 
When statutory language is clear on 

its face and fairly susceptible of but one 
construction, that construction must be 
given to it. 

s. Statutes ~217.4 
Even where there is legislative his­

tory in point, albeit ambiguous or con­
tradictory, it is unnecessary to refer to 
it and improper to allow such history to 
override the plain meaning of statutory 
language. 

4. Statutes ~21'7.4 
The absence of any legislative histo­

ry in point should not outweigh the 
words of the statute. 

5. Labor Relations ~1121 
Economic reality is the test of em­

ployment as bearing on applicability of 
the Fair Labor Standards Act. Fair 

road Co., 355 F.Supp. 700 (N.D.Ca1.1973), 
cited by Sante Fe, does not imply a contrary 
interpretation of Section 1(14)(b) because 
that case involved a dispute between rail­
roads and a car-line company which is :not a 
common carrier. 
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Labor Standards Act of 1938, § 1 et seq. 
as amended 29 U.S.C.A. § 201 et seq. 

6. Statutes ®::;>219(1) 
Interpretation of agency charged 

with administering statute is entitled to 
great weight. 

7. Federal Civil Procedure ®::;>184 
Action for determination that mini­

mum wage and overtime compensation 
provisions of the Fair Labor Standards 
Act apply to patient-workers of nonfed­
eral hospitals, homes and institutions 
for the mentally retarded and mentally 
ill would be certified as a class action. 
Fair Labor Standards Act of 1938, § § 
3(d, e, g), 14 as amended 29 U.S.C.A. §§ 
203(d, e, g), 214; Fed.Rules Civ.Proc. 
rules 23, 23(a), (b)(2), 28 U.S.C.A. 

8. Federal Civil Procedure ®::;>184 
Administrative difficulty with re­

spect to certification of class in action 
for determination that minimum wage 
and overtime compensation provisions of 
the Fair Labor Standards Act apply to 
patient-workers of nonfederal hospitals, 
homes and institutions for the mentally 
retarded and mentally ill was not justifi­
cation for denial of a class action. Fair 
Labor Standards Act of 1938, §§ 3(d, e, 
g), 14 as amended 29 U.S.C.A. §§ 203(d, 
e, g), 214; Fed.Rules Civ.Proc. rules 23, 
23(a), (b) (2), 28 U.S.C.A. 

Paul R. Friedman, Margaret A. Kohn, 
Patricia M. Wald, Washington, D. C., 
for plaintiffs. 

Harold Titus, Jr., U. S. Atty., Arnold 
T. Aikens, Robert M. Werdig, Jr., Asst. 
U. S. Attys., Washington, D. C., for de­
fendants. 

DECLARATORY JUDGMENT AND 
INJUNCTION ORDER 

AUBREY E. ROBINSON, Jr., Dis­
trict Judge. 

This cause came before this Court 
upon plaintiffs' motion for summary 
judgment and defendants' combined mo­
tion to dismiss and for summary judg-

3&7 F.Supp.-51'12 

ment. Upon the entire record before 
this Court including the pleadings, inter­
rogatories and affidavits, and upon the 
Memorandum Opinion of this Court dat­
ed November 14, 1973, it is hereby or­
dered that plaintiffs' motion for summa­
ry judgment is granted, and defendants' 
motions are denied. The Court having 
ruled that the Secretary of Labor has a 
duty to implement reasonable enforce­
ment efforts applying the minimum 
wage and overtime compensation provi­
sions of the Fair Labor Standards Act 
to patient-workers at non-Federal insti­
tutions for the residential care of the 
mentally ill and/or mentally retarded, it 
is further ordered, adjudged and de­
clared: 

A. NOTIFICATION TO THE 
CLASS. That the Secretary of Labor, 
his officers, agents, servants, and all 
persons acting or claiming to act in his 
behalf and interest [hereinafter, the 
"Secretary"], undertake the following 
notification activities: 

(1) Within 120 days from the date of 
this Order, notify the Superintendent of 
each non-Federal facility for the resi­
dential care of the mentally ill and/or 
mentally retarded, and the chief execu­
tive officer or officers of the supervis­
ing state agency for mental health 
and/or mental retardation, that they 
have the same statutory responsibility to 
compensate patient-workers as non-pa­
tient workers, and that defendants in­
tend to enforce the minimum wage and 
overtime compensation provisions of the 
Fair Labor Standards Act on behalf of 
patient-workers. 

(2) Within 120 days from the date of 
this Order, inform the Superintendent 
of each non-Federal facility for the resi­
dential care of the mentally ill and/or 
mentally retarded; and the chief execu­
tive officer or officers of the supervis­
ing state agency for mental health 
and/or mental retardation of their obli­
gation to maintain records of hours 
worked and other conditions of employ­
ment under 29 U.S.C. § 211(c) and 29 
C.F.R. Part 516 for patient-workers, 



810 367 FEDERAL SUPPLEMENT 

just as is required for non-patient em­
ployees at the same facilities. 

(3) Within 120 days from the date of 
this Order, contact the Superintendent 
of each non-Federal facility for the resi­
dential care of the mentally ill and/or 
mentally retarded and request that he 
inform patient-workers at his facility of 
their rights under the Fair Labor 
Standards Act. Indications that proper 
attention has been given to informing 
the patient-workers of their rights will 
be: 

a. That the Superintendent has noti­
fied in writing every resident and his 
guardian of his rights under the Fair 
Labor Standards Act, as declared in this 
decision; 

b. That copies of such written notifi­
cations have been posted on every living 
unit of residential facilities for the men­
tally ill and/or mentally retarded; 

c. That efforts have also been made 
to notify all residents orally of their 
rights-e. g., by holding group meetings 
for present residents and by establishing 
procedures under which each new resi­
dent will be notified of his rights within 
one week of his admission. In order to 
increase the chances ·that plaintiffs will 
fully comprehend such oral presenta­
tions, defendants may suggest to the Su­
perintendents and to the chief executive 
officers of the supervising state agen­
cies that representatives of concerned 
organizations be invited to observe and 
perhaps to participate at such meetings; 

d. That non-patient employees of all 
non-Federal facilities for the residential 
care of the mentally ill and/or mentally 
retarded and their collective bargaining 
representatives or other representatives 
who deal with the employer on their be­
half with respect to wages, hours, or 
other terms and conditions of employ­
ment, have been notified of this deci­
sion. 

B. REASONABLE ENFORCEMENT 
ACTIVITIES. Within one year from 

the date of this order, defendants shall 
contact every institution to which the 
Order applies so as to establish and im­
plement the necessary procedures [in­
cluding any special certifications under 
29 U.S.C. § 214] whereby every patient­
worker in such institutions will be paid 
the wages due him. After the Depart­
ment of Labor has made its initial efforts 
to aid the institutions in establishing 
their procedures for paying wages, it 
shall continue 
in the second year to give attention to 
investigation and enforcement of em­
ployment situations affecting the pa­
tient-workers. Thereafter, "reasonable" 
enforcement shall be defined to include 
those activities which are necessary to 
ensure the benefits of 29 U.S.C. §§ 206 
and 207, to which patient-workers are 
entitled. 

C. IMPLEMENTATION REPORTS. 
That the Secretary shall keep written 
records of his enforcement activities, 
which shall be available to the public 
through the Labor Department's Advi­
sory Committee on Sheltered Workshops 
at six-month intervals. These reports 
should include a description of the activ­
ities taken to comply with the Order; 
the number of investigations of alleged 
violations of rights of patient-workers 
under the Fair Labor Standards Act 
(including a breakdown by type of es­
tablishment and number of workers in­
volved at each such establishment), and 
the reason for such investigations ; the 
results of each such investigation; and 
the disposition of each investigation con­
firming statutory violations, including 
lawsuits, settlements, and other enforce­
ment activities. 

D. COSTS. That Court costs be 
taxed to defendants. 

MEMORANDUM 

This is an action for declaratory and 
injunctive relief presently before the 
Court on Plaintiffs' Motion for Summa-
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ry Judgment.t Plaintiffs are three resi- non-Federal hospitals, homes, and insti­
dent patient-workers at various state tutions for the mentally retarded and 
hospitals for the mentally ill or mentally mentally-ill (hereafter collectively re­
retarded,2 the American Association on ferred to as the mentally ill). Plaintiffs 
Mental Deficiency,s and the National further seek to compel the defendant 
Association for Mental Health.4 The Secretary of Labor and his subordinates 
American Federation of State, County 
and Municipal Employees, AFL-CIO 
(AFSCME) has joined as Intervenor­
Plaintiff.l~ Defendants are the Secre­
tary of the United States Department of 
Labor and his subordinates charged with 
implementing and enforcing the Fair 
Labor Standards Act of 1938 (FLSA), 
as amended, 29 U.S.C. § 201 et seq. 
Plaintiffs seek a determination that the 
minimum wage and overtime compensa­
tion provisions of the Act, 29 U.S.C. §§ 
206-207 apply to patient-workers of 

I. Defendants' Motion to Dismiss or, in the 
alternative, for Summary Judgment, was de­
nied July 27, 1973. Defendants had con­
tended that enforcement of the Fair Labor 
Standards Act is a matter entirely within 
the discretion of the Secretary of Labor and 
therefore not subject to judicial review. 
This position was rejected on the authority 
of Adams v. Richardson, 156 U.S.App.D.C. 
267, 480 l<'.2d 1159 (1973) and Office Em­
ployees International "C'nion v. N.L.R.B., 353 
U.S. 313, 77 S.Ct. 799, 1 L.Ed.2d 846 
(1957). 

2. Plaintiff Nelson Eugene Souder was, at the 
date this lawsuit was filed, a resident-work­
er at Orient State Institute, Orient, Ohio. 
Mr. Souder was released from Orient State 
Institute on convalescent leave status on 
March 24, 1973. Mr. Souder is 47 years old 
and mentally retarded. He has resided at 
Orient State Institute since 1940. 
Plaintiff Joseph Lagnone is a 32 year men­
tally-retarded resident-worker at Pennhurst 
State School and Hospital, Spring City, 
Pennsylvania, where he has resided since 
1955. 
Plaintiff Edwin Leedy died during the pe!l­
dency of this action. He was a 62 year old 
mentally. ill resident-worker at Haverford 
State Hospital, Haverford, Pennsylvania, 
where be worked from 1956 until .his death 
in 1973. 

3. The American Association on Mental Defi­
ciency is a not-for-profit Pennsylvania Cor­
poration headquartered in \Vashington, D. C. 
a national membership organization which 
includes institutional residents, parents and 
guardians of institutional residents, and over 

to undertake enforcement of the said 
minimum wage and overtime compensa­
tion provisions. 

It is undisputed that the Department 
of Labor has a declared policy of non-en­
forcement of the minimum wage and 
overtime provisions with regard to pa­
tient-workers at non-Federal institutions 
for the mentally-ill.e It is also clear to 
the Court that if the Fair Labor Stand­
ards Act does apply to such patient­
workers then the policy of non-enforce­
ment is a violation of the Secretary's 
duty to enforce the law.'7 Accordingly, 

9000 mental retardation professional work­
ers. 

4. The National Association for Mental 
Health, is a not-for-profit New York Corpo­
ration, headquartered in Arlington, Virginia, 
a national citizens organization for the pre­
vention of mental illness and promotion of 
mental health. 

5. AFSCME is an unincorporated voluntary 
association and labor union of more than 
600,000 members which represents more 
than 125,000 workers in the health care 
field. AFSCME joins herein on behalf of its 
members employed in non-Federal institu­
tions and as an organization concerned with 
improving health services. 

6. A Department of Labor policy statement, 
Release G-874 (Appendix A), was promul­
gated November 15, 1968, interpreting the 
Act as covering patient-workers in certain 
circumstances. The Department states that 
policy "has not been rescinded." (Answer # 
24, Defendants' Answers and Objections to 
Plaintiffs' Interrogatories, June 30, 1973). 
Nevertheless, "the Department of Labor, 
subsequent to the issuance of G-874, deter­
mined that it would take no enforcement ac­
tion with respect to resident-workers be­
cause of the number of unresolved problems 
involved." (Id.) (emphasis added). See 
Department of Labor, Wage and Hour Divi­
sion, Procedural Instruction, October 13, 
1969 (Appendix B.) 

7. Adams v. Richardson, 156 U.S.App.D.C. 
267, 480 F.2d 1159 (1973). Office Employees 
International Union v. N.L.R.B., 353 U.S. 
313, 77 S.Ct. 799, 1 L.Ed.2d 846 (1957), 
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the issue for resolution here is the appli­
cability of the Fair Labor Standards Act 
to such patient-workers. This is a legal 
issue properly disposed of here by sum­
mary judgment. 

[1] The 1966 Amendments s to the 
Fair Labor Standards Act of 1938, ex­
tended coverage under the minimum 
wage and overtime provisions of the Act 
for the first time to, inter alia, em­
ployees of public and private non-Feder­
al hospitals and institutions for the resi­
dential care of the mentally ill. It is 
clear that these amendments were in­
tended to cover the regular professional 
and non-professional staff of such 
institutions.9 Neither the statutory lan­
guage nor the legislative history of the 
1966 amendments, however, makes any 
direct reference to the status of pa-

Wisconsin v. F.P.C., 373 "C'.S. 294, 83 S.Ct. 
1266, 10 L.Ed.2d 357 (1963), Commonwealth 
of Pennsylvania v. Lynn, 362 F.Supp. 1363 
(D.D.C.1973), Pealo v. F.H.A., J61 F. 
Supp. 1320 (D.D.C.1973). 29 U.S.C. §§ 202, 
211, 212 and 216 and Section 602 of P.L. 
89-601 are the statutory sources of the au­
thority and duty of the Defendants to en­
force the Fair Labor Standards Act, as 
amended. Compare, 42 U.S.C. § 2000d-1, 
the provision involved in Adams v. Richard­
son, supra. It should be noted that as state 
employees the individual Plaintiffs herein 
have no recourse to private lawsuits in Fed­
eral Courts to enforce their rights under the 
Act, but must rely on Defendants for en­
forcement. See Employees of the Depart­
ment of Public Health and Welfare of Mis­
souri et al. v. Department of Health and 
Welfare of Missouri et al., 411 U.S. 279, 9a 
S.Ct. 1614, 36 L.Ed.2d 251 (1973). 

8. P.L. 89-601, § 102, September 23, 1966, 80 
Stat. 830-832. (Effective Feb. 1, 1967). 
See 29 U.S.C. § 203(d), (r) and (s). 

9. S.Rep. No. 1487, 89th Cong.2d Sess. 1 
(1966) at 8, 22-23, U.S.Codc Cong. & Ad­
min.News 1966, p. 3002; I-I.Rep. No. 1366, 
89th Cong.2d Sess. (1966) at 3, 11-12, 15, 
16-17, and 18. See Employees of the De­
partment of Public Health and 'Velfare of 
Missouri et al. v. Department of Public 
Health and Welfare of Missouri et al. 411 
U.S. 279, 283, 93 S.Ct. 1614, 36 L.Ed.2d 251 
(1973). 

I 0. The questions of policy and practicality 
are intertwined, the most obvious being 

tient-workers in such institutions. This 
fact is a matter of major concern to the 
Court for there are significant questions 
of policy and practicality underlying ex­
tension of the Act to patient-workers.10 

Nevertheless, extensive review has con­
vinced the Court that the Act does so 
apply and that Plaintiffs are entitled to 
summary judgment. 

[2-4] A basic canon of statutory 
construction is that when statutory lan­
guage is clear on its face and fairly sus­
ceptible of but one construction, that 
construction must be given to it.11 

Even where there is legislative history 
in point, albeit ambiguous or contradic­
tory, it is unnecessary to refer to it and 
improper to allow such history to over­
ride the plain meaning of the statutory 
language.12 Most certainly, then, the 
absence of any legislative history in 

questions as to whether extension of cover­
age will in the long run he in the best inter­
ests of the patient-workers and the public. 
Significantly in<'rcased costs for the opera­
tion of institutions may result, but these, on 
the other hand, may be offset by increaser! 
or newly imposed charges on patients for 
their care. The possibilities and implica­
tions of such developments are at least 
areas in which the Court would have expect­
ed some legislative inquiry. 

II. Sea-Land Service, Inc. v. Federal Mari­
time Commission, 131 U.S.App.D.C. 246, 404 
F.2d 824 (1968), District of Columbia Na­
tional Bank v. District of Columbia, 121 U. 
S.A)IJI.D.C. 196, 348 F.2d 808 (1965), Ar­
kansas Valley Industries, Inc. v. Freeman, 
415 F.2d 713 (8th Cir. 1969), United States 
v. ~ew England Coal and Coke Co., 318 F. 
2d 138 (1st Cir. 1963), Community Blood 
Bank of Kansas City Area, Inc. v. F.T.C., 
405 F.2d 1011 (8th Cir. 1969). 

12. Hamilton v. Rathbone, 175 U.S. 414, 421, 
20 S.Ct. l5n, 44 L.Ed. 219 (1899), United 
States v. First Xational Rank, 234 U.S. 245, 
258, 34 S.Ct. 846, 58 L.Ed. 1298 (1914), 
Osaka Shosen Kaisha Line v. United States, 
300 U.S. 98, 101, 57 S.Ct. 356, 81 L.Ed. 532 
(1937), Ex parte Collett, 337 U.S. 55, 61, 
69 S.Ct. 944, 93 L.Erl. 1207 (1949), United 
States v. Oregon, 366 U.S. 643, 648, 81 S.Ct. 
1278, 6 L.Ed.2d 575 (1961), United States v. 
Dickerson, 310 U.S. 554, 562, 60 S.Ct. 1034, 
84 L.Ed. 1356 (1940), N.L.R.ll. v. Plaster­
ers' Union Local No. 79, 404 U.S. 116, 129, 
92 S.Ct. 360, 30 L.Ed.2d 312 (1971). 
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point should not outweigh the words of would be to make therapy the sole justi­
the statute.13 fication for thousands of positions as 

[5] The words of the statute here in 
question say simply that "employ" 
means "to suffer or permit to work",t4 
that "employer" specifically includes "a 
hospital, institution, or school" t5 for the 
residential care of the mentally ill.l6 

The terms of the Fair Labor Standards 
Act have traditionally been broadly 
construed 17 and the Congress is not only 
aware of but has approved of such broad 
construction.18 Economic reality is the 
test of employment 19 and the reality is 
that many of the patient-workers per­
form work for which they are in no way 
handicapped and from which the institu­
tion derives full economic benefit.2o So 
long as the institution derives any con­
sequential economic benefit the economic 
reality test would indicate an employ­
ment relationship rather than mere ther­
apeutic exercise. To hold otherwise 

13. Eastern Air Lines, Inc. v. C.A.B., 122 U. 
S.App.D.C. 375, 354 F.2d 507, 511 (1965) : 

"[I] t is no bar to interpreting a statute as 
applicable that 'the question which is 
raised on the statute never occurred to 
the legislature.' " 

See Unexcelled Chemical Corp. v. United 
States, 345 U.S. 59, 64, 73 S.Ct. 580, 97 L. 
Ed. 821 (1953) ; National Association of 
Motor Bus Owners v. Brinegar, 157 U.S. 
App.D.C. 291, at 301, 488 F.2d 1294, at 1304 
(1973). 

14. 29 u.s.c. § 203(g). 

15. 29 u.s.c. § 203(d). 

16. 29 U.S.f'. § 203(r). 

17. See Gulf King Shrimp Co. v. Wirtz, 407 
F.2d 508 (5th Cir. 1969) ; Wirtz v. Allen 
Green Associates, Inc., 379 F.2d 198 (6th 
Cir. 1966). 

18. See H.Rep. ~o. 1366, 89th Cong.2d Sess. 
(1966) at 10. 

19. Goldberg v. \Vhitaker Honse Cooi•erative, 
Inc., 366 U.S. 28, 33, 81 S.Ct. 933, 6 L.Ed.2d 
100 (1961). 

20. The Department of Labor does not take 
the position that all resident-workers at in­
stitutions are handicapped workers. Only 
where the patient's earning or productive 
capacity is impaired is the resident-worker 
considered handicapped and the institution 
allowed to reduce his compensation accord-

dishwashers, kitchen helpers, messengers 
and the like.n 

Further support for this approach can 
be found in the fact that the Act con­
tains specific exemption provisions,22 yet 
Congress did not see fit to specifically 
exclude patient-workers from coverage. 
The specific exemptions granted are nu­
merous and detailed, indicating clearly 
that Congress is quite capable of specifi­
cally excluding from coverage some of 
those who might otherwise be covered 
by the general provisions. Congress did 
not exclude patient-workers from cover­
age and, therefore, the Court cannot do 
so. 

[6] A second well-established princi­
ple of statutory construction is that the 
interpretation of the agency charged 
with administering the statute is enti­
tled to great weight.23 This approach 

ingly under Section 14 of the Act, 29 U.S.C. 
§ 214. Answers # 30, 33, Defendants An­
swers and Objections to Plaintiffs Interroga­
tories. June 20, 1973. This point is empha­
sized by the intervention of Plaintiff 
AFSCME on behalf of its members who per­
form non-professional staff work at various 
institutions. AFSCJI.IE contends that the 
use of unr•aid and underr•aid patient-workers 
constitutes the kind of unfair competition 
and lowering of standards that the Fair La­
bor Standards Act was designed to prevent. 

21. The fallacy of the argument that the work 
of patient-worker is therapeutic can be seen 
in extension to its logical extreme, for the 
work of most people, inside and out of insti­
tutions, is therapeutic in the sense that it 
provides a sense of accomplishment, some­
thing to occupy the time, and a means to 
earn one's way. Yet that can hardly mean 
that employers should pay workers less for 
what they produce for them. 

22. 29 u.s.c. § 213. 

23. Udall v. Tallman, 380 U.S. 1, 85 S.Ct. 792, 
13 L.Ed.2d 616 (1965), Power Reactor De­
velopment Co. v. International Union of 
Elec., Radio and Mach. \Yorkers, 367 U.S. 
396, 81 S.Ct. 1529, 6 L.Ed.2d 924 (1961), D. 
C. l!'cdcration of Civil Associations v. Volpe, 
140 U.S.App.D.C. 162, 434 F.2d 436 (1970), 
National Automatic J.aundry and Cleaning 
Council v. Shultz, 143 U.S.App.D.C. 274, 443 
F.2d 689 (1971). 
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also supports extension of coverage, for 
the officially stated policy of the De­
partment of Labor provides that pa­
tient-workers may be considered em­
ployees under the statute.24 This consti­
tutes an official administrative interpre­
tation, still "not rescinded", that pa­
tient-workers as a class were included in 
the terms of the 1966 amendments ex­
tending coverage.26 That the policy is 
not enforced has been ascribed through­
out the development of the present <:ase 
solely to administrative difficulties and 
"unresolved problems'' in the mechanics 
of enforcement.2e The Court has ac­
corded substantial weight to the fact 
that the initial and consistent interpre­
tation of those most closely concerned 
with administration and enforcement of 
the Act has been to recognize its appli­
cability to patient-workers. 

Lastly, there is available in Section 14 
of the Act, 29 U.S.C. § 214, a procedure 
apparently well-suited for adaptation to 
enforcement activities applying the Act 
to the mentally ill. Basically, Section 14 
establishes a procedure whereby less­
than-normally productive handicapped 
(physically or mentally) workers can be 
certified as such by the Secretary of La­
bor and paid an appropriate competitive 
rate for their services. The legislative 

24. Release G-874 (Appendix A.) See foot­
note 6, supra. 

25. The policy statement, Release G-874, does 
not provide that all patient-workers are to 
be considered statutory employees, but would 
weigh the nature of the work performed by 
each worker and its possible therapeutic val­
ue. Thus, the Release recognizes that cov­
erage under the Act is available for patient­
workers and proceeds to the next question, 
whether an individual patient-worker meets 
the criterion of performing work of econom­
ic benefit to the institution sufficient to be 
eonsidered an employee under the economic 
reality test. Thus Release G-874 seems at 
least a reasonable first-step toward defining 
an enforcement approach applying the stat­
ute to patient-workers. That administrative 
difficulties developed, however, is no excuse 
for totally abandoning any enforcement ef­
fort. See note 7, supra. 

26. See note 6, supra. Only in a supplemen­
tary memoranda of points and authorities on 
the question of coverage and the legislative 

history of these provisions supports the 
proposition that productive labor of 
handicapped persons was generally in­
tended by Congress to be covered by the 
Fair Labor Standards Act where the 
statutory prerequisites for coverage are 
otherwise met.27 Initial application of 
the Section 14 procedures to patient­
workers throughout the nation may con­
sume some time and substantial admin­
istrative resources. Yet if that is a con­
sequence of Congress' action in extend­
ing coverage, administrative burden is 
no excuse for failure to implement the 
statutory mandate. 

[7, 8] Plaintiffs have moved for cer­
tification of the case as a class action 
pursuant to Rule 23, Federal Rules of 
Civil Procedure. The Court finds that 
the prerequisites of Rule 23(a) have 
been met and that Defendants have act­
ed or refused to act on grounds general­
ly applicable to the class, Rule 
23(b) (2), and the motion to certify the 
class will therefore be granted.2s The 
class will be defined as follows : All pa­
tient-workers in non-Federal institutions 
for the residential care of the mentally 
ill and mentally retarded who meet the 
statutory definition of employee, 29 U. 
S.C.§ 203(d), (e), (g).2D 

history of the 1966 amendments, specifically 
requested by the Court, have the Defendants 
even hinted a dispute on the question of cov­
erage. '.rhis of course is an after-the-fact 
legal argument rather than a contemporane­
ous administrative interpretation. Defend­
ants nowhere in their Court pleadings ex­
pressly concede the question of coverage 
(but see Answer to Interrogatory # 24, note 
6, supra), but the issue is raised primarily 
at the instance of the Court because of its 
importance in the case. 

27. See 112 Cong.Rec. 20818-19 (1966), S. 
Rep. Xo. 1487, 89th Cong.2d Sess. (1966), 
at 23--24, U.S.Code Cong. & Admin.News 
1766, p. 3002 ; H.R. Conference Rep. No. 
2004, 89th Cong., 2d at 13--15, 20--22 (1966). 

28. See Bermudez v. United States Depart­
ment of Agriculture, 490 F.2d 718 at 724--
725 (D.C.Cir. 1973). 

29. Defendants have opposed certification as 
a class action primarily on the grounds of 
difficulty in defining the class or identifying 
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The Secretary will be ordered to im- Employment of Patients in Work Pro­
plement reasonable enforcement efforts grams 
applying the minimum wage and over- Pending authoritative rulings of the 
time compensation provisions of the courts, the Department of Labor will not 
Fair Labor Standards Act to patient- assert that initial participation of pa­
workers at non-Federal institutions for tients in a work program constitutes an 
the residential care of mentally ill. employment relationship if the following 

Counsel for the Plaintiffs are to sub- conditions are met. 
mit appropriate Orders within ten (10) 1. The tasks performed by the patient 
days of date. are part of a program of activities 

"APPENDIX A" 

UNITED STATES DEPARTMENT OF 
LABOR WAGE AND HOUR AND 
PUBLIC CONTRACTS DIVISIONS 
WASHINGTON, D. C., 20210 

APPLICABILITY OF THE FAIR LA­
BOR STANDARDS ACT TO 
WORK PROGRAMS FOR P A­
TIENTS OF HOSPITALS AND 
INSTITUTIONS OTHER THAN 
FEDERAL 

Coverage 
The 1966 Amendments to the Fair La­
bor Standards Act, effective February 1, 
1967, provided for application of the act 
to hospitals and institutions primarily 
engaged in the care of the sick, the 
aged, the mentally ill or defective who 
reside on the premises of such hospitals 
or institutions (regardless of whether or 
not they are public or private or operat­
ed for profit or not for profit). Work­
shops and other types of work programs 
operated by hospitals and institutions 
are considered to be within the coverage 
of the act. 

its members. Yet the statutory criteria for 
definition of an "employee" relationship are 
long-standing and have left a chain of well­
known precedent applying the law to the 
facts of individual situations. See notes 
17-21 and accompanying text, supra. Such 
application, indeed, is peculiarly the domain of 
Defendants herein. Defendants have not 
otherwise disputed the existence of a class, 
nor the propriety of injunctive relief. Thus 
the argument of administrative difficulty re­
curs. Yet in the context of this case the 
Court does not find this justification for de­
nial of a class action once the criteria of 

which have been determined, as a matter 
of medical judgment, to have therapeutic 
or rehabilitative value in the treatment 
of the patient, and 

2. The patient does not displace a regu­
lar employee or impair the employment 
opportunities of others by performing 
work which would otherwise be per­
formed by regular employees who would 
be employed by the hospital or institu­
tion or an independent contractor, in­
cluding, for example, employees of a con­
tractor operating the food service facili­
ties. 

After placement in the workshop, on a 
job in the hospital or institution, or in 
another establishment, an employment 
relationship will ordinarily develop and 
the provisions of the Fair Labor Stand­
ards Act will become applicable. This 
shift to an employment relationship may 
come shortly after placement or it may 
occur later. As a general guide, work 
for a particular employer, whether the 
hospital, institution, or another estab­
lishment, after 3 months will be assumed 
by the Wage and Hour and Public Con­
tracts Divisions to be part of an employ­
ment relationship unless the employer 
can show the contrary. 

Rule 23 are met. If unforeseen or insoluble 
difficulties arise, any party may bring these 
to the attention of the Court in seeking 
clarification of the definition of the class. 
While Defendants correctly point out that 
the label "patient-worker" need not be con­
trolling where a patient in fact does work 
that is solely therapeutic, the economic real­
ity test is available to determine whether 
the institution receives any consequential eco­
nomic benefit from the patient's services. 
That test would not seem overly difficult in 
its application. 
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Where placements are made with succes­
sive employers for short periods of time, 
it is not expected in the ordinary course 
that such placements will be very long 
with a particular employer. As a gener­
al guide, work for successive employers 
for short periods of time after a total of 
6 months will be assumed by the Wage 
and Hour and Public Contracts Divi­
sions to be part of an employment rela­
tionship unless it can be shown to the 
contrary. When the employment rela­
tionship has developed, the applicable 
statutory minimum must be paid except 
where special minimum wages below the 
statutory minimum are authorized by 
the Wage and Hour and Public Con­
tracts Divisions. 

Statutory Minimum Wages 
The minimum wage is $1.60 an hour for 
employment subject to the act before the 
1966 amendments. The minimum wage 
for employment made subject to the act 
by the 1966 amendments (which includes 
work in covered hospitals and institu­
tutions) is now $1.15 an hour, advancing 
to $1.30 on February 1, 1969, and except 
for employment in agriculture advancing 
to $1.45 on February 1, 1970, and to $1.-
60 on February 1, 1971. 

Certificates Authorizing Rates Below 
the Statutory Minimum 
The Wage and Hour and Public Con­
tracts Divisions' regional and district 
offices may issue certificates authoriz­
ing special minimum wages below the 
statutory minimum under 29 CFR Part 
524 and Part 525 for employment of 
handicapped workers in competitive em­
ployment and in sheltered workshops, re­
spectively. Application forms and in­
structions for completion of such forms 
may be obtained from the regional or 
district office of the Wage and Hour 
and Public Contracts Divisions which 
serves the area in which the establish­
ment or institution is located. 

"APPENDIX B" 

Defendants' Answer to Interrogatory 
No. 24 reads as follows: (filed herein 
June 20, 1973) 

The policy expressed in Release G-87 4 
has not been rescinded. But the Depart­
ment of Labor, subsequent to the issu­
ance of G-87 4, determined that it would 
take no enforcement action with respect 
to resident workers because of the num­
ber of unresolved problems involved. 
This determination was communicated to 
the regional offices of the Department's 
Wage and Hour Division by a procedur­
al instruction dated October 13, 1969, 
which stated: 

Patients or inmates who may be 
employees. No action shall be taken 
to affirm or deny an employment rela­
tionship for patients or inmates of 
hospitals and related institutions who 
are in work programs of such institu­
tions. Releases G-874 and G-876 pro­
vide general guidance as to determina­
tion of an employment relationship in 
these situations; however, experience 
has indicated a need for more precise 
guidance in such cases. Questions 
have also been raised about the appli­
cation of section 3(m) to such per­
sons. This entire matter is under re­
view in the NO. Where this issue is 
encountered in an investigation, BW 
shall not be computed or reflected on 
Form WH-51. The facts shall be ob­
tained and included in the investiga­
tion report. The establishment em­
ployer shall be advised that no deci­
sion has been made with respect to 
such cases and that he will be contact­
ed later. All other aspects of the case 
shall be handled in accordance with 
regular procedures, including BW. 
When the investigation has been 
brought to a conclusion and closed, the 
report shall be sent to the AA for 
OCE to assist in working out an ac­
ceptable solution to the problem. 

Inquiries or questions, either oral or 
written, received from institutions, resi­
dents, employees, or other interested 
parties after October 13, 1969, were an­
swered by stating that the Department 
currently was taking no enforcement ac­
tion under FLSA with respect to work-
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ing patients. Generally the person mak- 1. Courts ~284(4) 
ing the inquiry was informed of the District court had subject matter 
right of an employee to bring his own jurisdiction over patterns and practices 
independent action under section 16(b) action filed against employer by the 
of the FLSA to recover back wages. Equal Employment Opportunity Com-

EQUAL EMPLOYMENT OPPORTU· 
NITY COMMISSION, Plaintiff, 

v. 

EAGLE IRON WORKS et al., 
Defendants. 

Civ. No. 73-116-1. 

United States District Court, 
S. D. Iowa, C. D. 

Dec. 6, 1973. 

Equal E;,mployment Opportunity 
Commission filed patterns and practices 
action against employer pursuant to Ti­
tle VII of the Civil Rights Act of 1964. 
On a defense motion to dismiss, the Dis­
trict Court, Stuart, J., held that (1) it 
had subject matter jurisdiction, (2) Ti­
tle VII is remedial in purpose, not puni­
tive, and is to be given the broadest pos­
sible interpretation consistent with such 
benevolent purpose, (3) retroactive ap­
plication of the Equal Employment Op­
portunity Act of 1972 was supported in 
the instant case by the plain statutory 
language, ( 4) the employee and the 
EEOC were not privies and, accordingly, 
the earlier dismissal of the employee's 
claim was not a bar to the instant pro­
ceeding, (5) the EEOC's general allega­
tion that "All conditions precedent to 
the institution of this action have been 
fulfilled" was sufficient, and (6) the 
EEOC's efforts to force the employer to 
comply with Title VII were not subject 
to Iowa's statute of limitations. 

Motion to dismiss denied. 
367 F.Supp.-52 

miSSion. Civil Rights Act of 1964, §§ 
701 et seq., 706(f) (3) as amended 42 U. 
S.C.A. §§ 2000e et seq., 2000e-5(f) (3); 
28 U.S.C.A. §§ 1343(4), 1345. 

2. Civil Rights ~2 
Civil Rights Act of 1964 and the 

Equal Employment Opportunity Act of 
1972 are not essentially punitive in na­
ture but are, rather, remedial and are to 
be given the broadest possible interpre­
tation consistent with their benevolent 
purpose. Civil Rights Act of 1964, § 
701 et seq. as amended 42 U.S.C.A. § 
2000e et seq. 

3. Constitutional Law ~55 
If there exists a right, a subsequent 

legislative enactment creating a remedy 
for the deprivation of or interference 
with that right is constitutionally 
unobjectionable. 

4. Civil Rights ~2 
Equal Employment Opportunity Act 

of 1972, which empowered the EEOC to 
sue eo nomine to secure compliance with 
Title VII, was applicable to the instant 
suit, where the employee's own com­
plaint which triggered the instant pat­
terns and practices action by the EEOC 
was pending on the effective date of the 
Equal Employment Opportunity Act of 
1972. Civil Rights Act of 1964, § 706 as 
amended 42 U.S.C.A. § 2000e-5. 

5. Civil Rights ~37 
Provision of the Equal Employment 

Opportunity Act of 1972 empowering 
the EEOC to sue eo nomine to secure 
compliance with Title VII is to be viewed 
as analogous to a congressional attempt 
to provide a remedy for a preexisting 
right. Civil Rights Act of 1964, § 706 
as amended 42 U.S.C.A. § 2000e-5. 

6. Judgment ~707 
For a prior judgment to be a bar to 

a subsequent proceeding, the party 
against whom the prior judgment is as-


