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GRASSROOTS LEADERSHIP, INC., § IN THE DISTRICT COURT OF 
E.G.S, A.E.S.G., F.D.G., and N.R.C.D. §  
 §  
Plaintiffs, §  
 §  
v. § TRAVIS COUNTY, TEXAS 
 §  
TEXAS DEPARTMENT OF FAMILY §  
AND PROTECTIVE SERVICES (DFPS), §  
HENRY WHITMAN. in his official capacity §  
as DFPS Commissioner, TEXAS §  
HEALTH AND HUMAN SERVICES §  
COMMISSION (HHSC), and §  
CHRIS TRAYLOR, in his official capacity §  
as HHSC Executive Commissioner, § 353rd JUDICIAL DISTRICT 
 § (but all proceedings ordered to be conducted 
Defendants. § by the 250th Judicial District Court) 

 
 

SECOND AMENDED PETITION SEEKING 
A TEMPORARY RESTRAINING ORDER, TEMPORARY AND PERMANENT 

INJUNCTION, AND DECLARATORY RELIEF 
 
 

Texas’s Legislature has decreed that a child “who has been taken into custody and is 

being held solely for deportation out of the United States, may not be detained for any period of 

time in a secure detention facility or secure correctional facility, regardless of whether the 

facility is publicly or privately operated.” TEX. FAM. CODE § 54.011(f). Yet the Texas 

Department of Family and Protective Services (DFPS) now seeks to provide child-care licenses 

to two secure immigration detention facilities that are jointly operated by the federal government, 

local governments, and private prison companies. The stated purpose of these facilities is to 

detain children with their mothers while they await immigration proceedings including 

deportation. The facilities have room for some 3,000 detainees. DFPS admits that its regulation 

facilitates the licensure of children under secure conditions. No state agency anywhere in the 
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United States has ever attempted to regulate such a facility as a child-care center. DFPS 

originally issued its licensing rule using emergency rulemaking procedures, but on November 20, 

2015 this Court enjoined use of emergency procedures. In compliance with this Court’s 

injunction, DFPS then received public comment on its proposed licensing rule. Commenters 

emphasized that DFPS presently lacks statutory authority to license federal immigration 

detention facilities that hold families. They emphasized that further consideration by the 

Legislature and child-welfare experts was needed before a decision of this gravity and novelty 

was made. Yet on March 1, 2016, DFPS overruled these objections and issued a final rule 

providing standards for licensing the facilities. 40 TEX. ADMIN. CODE § 748.7.  Hence this 

second amended petition challenging DFPS’s statutory authority to implement § 748.7. 

DISCOVERY LEVEL 
 

1. Plaintiffs intend to conduct discovery pursuant to TEX. R. CIV. P. 190.3 Level Two. 
 

PARTIES 
 

2. Plaintiff Grassroots Leadership, Inc. is a non-profit corporation that is exempt from 

taxation under Internal Revenue Code § 501(c)(3), and licensed to operate in Texas. 

3. Plaintiffs E.G.S, A.E.S.G., F.D.G., and N.R.C.D. are individuals who are presently 

detained in one of two facilities that DFPS identified as the only candidates for licensure under 

the regulation challenged in this lawsuit. 

4. Defendant Texas Department of Family and Protective Services (DFPS) is the state 

agency charged with administering the Texas Human Resources Code Chapters 40, 42, and 261. 

5. Defendant Henry Whitman is DFPS’s Commissioner, who is sued in his official capacity 

only. 

6. Defendant Texas Health and Human Services Commission (HHSC) is the state agency 

charged with overseeing DFPS. 
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7. Defendant Chris Traylor is HHSC’s Executive Commissioner, who is sued in his official 

capacity only. 

JURISDICTION AND VENUE 
 

8. This Court’s jurisdiction to enter declaratory relief in this lawsuit is established by TEX. 

GOV’T CODE § 2001.038 and TEX. CIV. PRAC. & REM. CODE § 37.001, et seq. 

9. This Court’s jurisdiction to enter injunctive relief in this lawsuit is established by TEX. 

GOV’T CODE § 2001.038 and TEX. CIV. PRAC. & REM. CODE § 65.001, et seq. 

10. Venue in Travis County is mandatory for this lawsuit pursuant to TEX. GOV’T CODE § 

2001.038(b). 

11. Plaintiffs do not seek relief under any federal law, and no federal law is at issue in any 

part of this lawsuit, which exclusively concerns whether a Texas agency has respected Texas 

statutes in adopting a Texas regulation. 

FACTS 
 

12. For the past sixty years, DFPS and its predecessor agencies have understood the Texas 

Legislature to intend that child-care licenses are only required from and issued to facilities whose 

“primary function is child care.” Op. Tex. Att’y Gen. No. H-104 at 3, 4, 10, 15 (1973), Exhibit 1 

(all cited Exhibits are attached to this petition and incorporated by reference). 

13. For the past ten years, DFPS has known that the U.S. Department of Homeland Security, 

Immigration and Customs Enforcement (ICE) has operated immigrant family detention centers 

in Texas that hold children with their parents while they face immigration proceedings including 

deportation, and done so in conjunction with local governments and private prison companies. 

Exhibits 2, 3, 5. 

14. Texas statutes require DFPS to license and regulate “child care facilities,” subject to a 

long list of exceptions for certain kinds of facilities. TEX. HUM. RES. CODE § 42.041. 
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15. No statute explicitly authorizes DFPS to issue child-care licenses to secure detention 

facilities, to facilities that hold immigrant children awaiting deportation, to facilities that detain 

children together with their mothers, or to facilities that are operated by a consortium of the 

federal government, local governments in Texas, and private prison companies. 

16. Over the course of the past ten years, DFPS has consistently maintained that it lacks 

statutory authority under § 42.041 to issue child-care licenses to immigration detention facilities 

operated by ICE in Texas. Exhibits 2, 3, and 5. 

17. On September 2, 2015, DFPS suddenly announced that lack of child-care licenses for 

ICE detention facilities is an imminent peril that justifies emergency rulemaking due to a federal 

court’s order issued in California, but DFPS did not write anything about any change in its 

statutory authority to issue these licenses, or any change in its historical understanding of its 

statutory authority. 40 TEX. REG. 6229; Exhibit 6 at 2. 

18. On September 30, 2015, Grassroots Leadership originally brought this suit against the 

agency for improperly using its emergency rulemaking powers. 

19. After hearing evidence in this litigation on November 12, 2015, this Court entered an 

order that temporarily enjoined DFPS from using emergency rulemaking procedures, but did not 

prevent DFPS from developing a regulation pursuant to regular rulemaking procedures. The 

Court stated that the “Emergency Rule demonstrates that Defendants utilized the emergency rule 

power for administrative purposes rather than to address a true emergency. The Emergency Rule 

allows for significantly less oversight of [Family Residential Centers] than DFPS’s own 

Minimum Standards for General Residential Operations. The Emergency Rule does not address 

an actual emergency or provide for ‘regular and comprehensive oversight’ of the FRCs.” 

Temporary Injunction at 6. 

20. On November 13, 2015, DFPS followed regular rulemaking procedures to propose a new 
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rule covering immigrant family detention facilities, and solicited public comment. One of the 

comments was that DFPS lacks statutory authority to require child-care licenses from secure 

immigration detention facilities. Hundreds of individuals and dozens of groups submitted 

comments in opposition to DFPS’s proposed rule.1 

21. Regular rulemaking procedures require DFPS to consider public comments on its 

proposed rules and issue an order containing a reasoned justification for why it believes that it 

has statutory authority for any rule it proposes. TEX. GOV’T CODE § 2001.033. 

22. On February 10, 2016, DFPS wrote its order and reasoned justification for its final rule to 

appear at 40 TEX. ADMIN. CODE § 748.7, and to be effective March 1, 2016. 41 TEX. REG. 1493 

(Feb. 26, 2016), Exhibit 8. 

23. The order and reasoned justification were issued by the Texas Health and Human 

Services Commission (HHSC) on behalf of DFPS. Id. at 1493. Consequently both agencies and 

their executive officials are made Defendants pursuant to Tex. Gov’t Code § 2001.038(c). 

24. DFPS’s new immigration regulation defines a “Family Residential Center” (FRC) as: 
 

1) the center is operated by or under a contract with ICE; 
 

2) the center is operated to enforce federal immigration laws; 
 

3) each child at the center is detained with a parent or other adult family member 
 
 

1 The groups include: Daughters of Charity; Texas Unitarian Universalist Justice Ministry; Texas Affiliate of the 
National Alliance on Mental Illness; Hospitality House; Presbyterian Church USA; Children's Defense Fund of 
Texas; Education Austin; Workers Defense Project; Texas Association Against Sexual Assault; American 
Gateways; Texas Indigenous Council; the Interfaith Welcome Coalition; the Texas School of Law Immigration 
Clinic; Methodist Healthcare Ministries of South Texas; the Texas Catholic Conference; the Benedictine Sisters; 
CARA Family Detention Pro Bono Project (comprised of the Catholic Legal Immigration Network, Inc.; the 
American Immigration Council; the Refugee and Immigrant Center for Education and Legal Services; and the 
American Immigration Lawyers Association); Heartland Alliance’s National Immigrant Justice Center; Texas 
Pediatric Society; Rio Grande Equal Voice Network; Representative Trey Martinez Fischer, Chairman, Texas 
Mexican American Legislative Caucus; Texas Senators Judith Zaffirini, José Rodríguez, José Menéndez, Sylvia R. 
Garcia, Rodney Ellis, Juan “Chuy” Hinojosa, John Whitmire, and Kirk Watson; the De Anda Law Firm; CASA 
Latina; Mexican American Legal Defense and Education Fund; Grassroots Leadership; Unitarian Universalist 
Service Committee; Texas Impact; Women’s Refugee Commission; American Civil Liberties Union of Texas; 
Unitarian Universalist Association; National Association of Social Workers, Texas Chapter (NASW); and Catholic 
Charities of the Rio Grande Valley. 
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who remains with the child at the center; and 
 

4) a parent or family member with a child provides the direct care for the child 
except for specific circumstances. 

 
40 TEX. ADMIN. CODE § 748.7(a), Exhibit 9. 

 
25. DFPS’s rule purports to classify a FRC as a “general residential operation” (GRO). 

 
748.7(b). But the rule also eliminates specific minimum standards that normally apply to GROs 

and changes these standards only for FRC’s “in recognition of the unique character of the 

FRCs.” The eliminated standards relate to the number of occupants per room, whether a child 

can share a bedroom with an adult, and the limitation on children of the opposite sex sharing a 

room. § 748.7(c), Exhibit 9. 

26. DFPS explains how it shoe-horned immigrant family detention facilities into its current 

regulatory structure as follows: 

The essence of the new rule is the application of Child-Care 
Licensing's (CCL's) regulations related to GROs to FRCs, as defined 
in the rule. That definition, found in subsection (a), applies 
regulations for GROs to FRCs that are operated by or under contract 
with ICE to enforce federal immigration laws and that detain children 
who remain with parents or other adult family members, who provide 
direct care for the child except in specific circumstances. The 
definition currently would apply only to the South Texas Family 
Residential Center (STFRC) operated by the Corrections Corporation 
of America in Dilley, Texas, and the Karnes County Residential 
Center operated by the GEO Group, Inc. in Karnes City, Texas. 

 
41 TEX. REG. at 1494, Exhibit 8. 

 
27. DFPS issued its permanent rule in direct contravention of the Legislature’s prohibition on 

confining a child in a secure immigration detention facility, “regardless of whether the facility is 

publicly or privately operated.” TEX. FAM CODE § 54.011(f). DFPS’s order asserts that § 

54.011(f) does not deprive it of authority to issue § 748.7 because DFPS believes that this statute 

applies only to facilities operated by juvenile justice agencies and not to “federal facilities.” 
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DFPS provides no authority or explanation to support this position, nor does anything in the term 

“publicly or privately operated” exclude a detention facility operated by a private corporation 

under contract with ICE. 41 TEX. REG. at 1500-01, Exhibit 8. 

28. DFPS’s order makes no attempt at all to explain what change in law or facts, if any, could 

justify DFPS’s current view that a child-care license is required of immigration detention 

facilities under TEX. HUM. RES. CODE § 42.041, when for ten years DFPS had repeatedly asserted 

that it lacked statutory authority to license these facilities. 41 Tex. Reg. at passim, Exhibit 8. 

29. DFPS’s order recognizes but fails to address serious concerns of how child-care 

regulation can be consistent with not only parental custody, but also with serious mental health 

needs at the facilities covered by § 748.7. See, e.g., 41 TEX. REG. at 1501, Exhibit 8 (no response 

to comment about deficient access to psychiatrists and psychologists); id. at 1498-99 (mental 

harm may be inevitable consequence of immigration detention); id. at 1500 (DFPS itself claims 

that it “lacks authority to appoint an independent medical and psychological team to investigate 

reports of abuse, neglect and exploitation”). 

30. DFPS’s order admits that § 748.7 attempts an entirely new branch of child-care licensing 

in Texas. 41 TEX. REG. at 1497, Exhibit 8 (“From the outset, DFPS recognized that the character 

of the FRCs is without an identical counterpart in the current regulatory structure.”). 

31. DFPS’s order admits that § 748.7 is crafted to facilitate licensure of two specific 

immigration detention facilities. 41 TEX. REG. at 1494, Exhibit 8. 

32. The first is the Karnes County Residential Center, a secure detention facility with room 

for at least 532 detainees located near Karnes City, Texas. It is operated by ICE (the federal 

government), the political subdivision Karnes County, Texas, and The GEO Group, a private 

prison contractor. Id.; Exhibit 4. 

33. The second is the South Texas Family Residential Center, a secure detention facility with 
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room for at least 2,400 detainees located near Dilley, Texas. It is operated by ICE, the political 

subdivision of Florence County, Arizona, and the Corrections Corporation of America, another 

for-profit corporation. Id. 

34. DFPS has rarely, if ever, licensed facilities capable of holding thousands of children, as 

would be true of Dilley and Karnes. 

35. DFPS has rarely, if ever, licensed facilities that house such a high proportion of adults 

and children suffering from severe mental health issues, including recent trauma, PTSD, and 

sexual assault, as would be true of Dilley and Karnes. 

36. DFPS has never before attempted to define a “general residential operation” as a facility 

that provided anything less than 24-hour care for children, and has never defined as a “general 

residential operation” any facility where parents remain present on-site with their children and 

retain parental rights, and are primarily responsible for the care of their children, as would be 

true at Dilley and Karnes. 

37. DFPS has never before licensed facilities that do not allow parents access to all parts of 

each facility at any time during operating hours. See TEX. HUM. RES. CODE § 42.0427. 

38. DFPS has never before provided child-care licenses to facilities that hold all children 

referred by the U.S. Department of Homeland Security without providing the statutorily required 

“admissions assessment” to determine appropriateness of placement as a condition of admission 

into the facility. See TEX. HUM. RES. CODE § 42.042(f); 40 TEX. ADMIN. CODE § 748.4231(a). 

39. All child-care facilities require DFPS licenses. TEX. HUM. RES. CODE §§ 42.001; 

42.041(a). 

40. A child-care facility means “a facility licensed, certified, or registered by the department 

to provide assessment, care, training, education, custody, treatment, or supervision for a child 

who is not related by blood, marriage, or adoption to the owner or operator of the facility, for all 
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or part of the 24-hour day, whether or not the facility is operated for profit or charges for the 

services it offers.” TEX. HUM. RES. CODE § 42.002(3). 

41. Many kinds of facilities are statutorily exempt from DFPS licensure. Id. at § 42.041(b). 
 

Among the facilities that are statutorily exempt from DFPS licensure are those that provide short 

periods of child care while parents are on premises, id. at 42.041(b)(3), those operated by another 

state agency, id. at 42.041(b)(6), and certain detention facilities, id. at § 42.041(b)(13). 

42. A general residential operation (GRO) means “a child-care facility that provides care for 

more than 12 children for 24 hours a day, including facilities known as children's homes, 

halfway houses, residential treatment centers, emergency shelters, and therapeutic camps.” TEX. 

HUM. RES. CODE § 42.002(4). 

43. The Legislature has decreed that a child “who has been taken into custody and is being 

held solely for deportation out of the United States, may not be detained for any period of time in 

a secure detention facility or secure correctional facility, regardless of whether the facility is 

publicly or privately operated.” TEX. FAM. CODE § 54.011(f). 

44. Plaintiffs E.G.S, A.E.S.G., F.D.G., and N.R.C.D. attach the declarations in Exhibit 11 in 

support of this petition and incorporate them by reference. The declarations of E.G.S. and 

F.D.G. expose the details and impacts of their detention on themselves and their children. 
 

CAUSES OF ACTION 
 

45. The facts stated in paragraphs 1 to 44 above are not subject to any genuine dispute, and 

they are incorporated by reference. 

46. The regulation that Defendants published at 40 TEX. ADMIN. CODE § 748.7 (Exhibit 9) is 

invalid because it exceeds DFPS’s statutory authority by: 

a. assisting in the placement of immigrant children awaiting deportation in “secure 

detention facilities” when TEX. FAM. CODE § 54.011(f) prohibits anyone from assisting in 
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such placement; 
 

b. providing licenses to secure family detention facilities when DFPS and its 

predecessors have not done so before in some 75 years of child-care licensing, child care 

is not the primary purpose of the facilities, and no specific legislative authorization or 

historical need for or capacity to conduct child-care licensing of these facilities has been 

alleged or shown; 

c. altering the statutory definition of “general residential operation” that appears in 

TEX. HUM. RES. CODE § 42.002(4) by classifying immigrant detention facilities as 

“general residential operations” even when they do not provide 24-hour care for children. 

47. The regulation that Defendants published at 40 TEX. ADMIN. CODE § 748.7 (Exhibit 9) is 

invalid because the reasoned justification for it that DFPS published in 41 TEX. REG. 1493 (Feb. 

26, 2016) fails to comply with TEX. GOV’T CODE § 2001.033. 

48. Because the regulation that Defendants published at 40 TEX. ADMIN. CODE § 748.7 

(effective March 1, 2016) exceeds DFPS’s statutory authority and is not supported by the 

reasoned justification required by TEX. GOV’T CODE § 2001.033, the Court should issue 

judgment declaring the regulation to be invalid pursuant Section 2001.038 of the Texas 

Government Code, and Chapter 37 of the Texas Civil Practice and Remedies Code. 

PRAYER 
 

WHEREFORE, Plaintiffs seek the following relief: 
 

a. a temporary restraining order prohibiting any implementation of the rule 

published as 40 TEX. ADMIN. CODE § 748.7 (effective March 1, 2016); 

b. upon hearing, a temporary and permanent injunction prohibiting any 

implementation of the rule published as 40 TEX. ADMIN. CODE § 748.7 (effective March 

1, 2016) until this litigation is concluded; 
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c. a declaratory judgment that the rule published as 40 TEX. ADMIN. CODE § 748.7 

(effective March 1, 2016) is invalid; 

d. costs of suit and attorney fees as provided by TEX. CIV. PRAC. & REM. CODE § 

37.009; and 

e. all other relief, at law or in equity, to which Plaintiffs are justly entitled. 
 

Respectfully submitted, 
 

TEXAS RIOGRANDE LEGAL AID, INC. 
 

May 3, 2016 By: /s/ Jerome Wesevich & Robert Doggett 
Jerome Wesevich 
Texas Bar No. 21193250 
jwesevich@trla.org 
Robert Doggett 
Texas Bar No. 05945650 
rdoggett@trla.org 

 

4920 North IH 35 
Austin, Texas 78751 
Tel (512) 374-2725 
Fax (512) 447-3940 

 
Attorneys for Plaintiffs 

 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that I sent a true and correct copy of the foregoing document to counsel for 
Defendants by electronic transmission the same day that I submitted this document for filing in 
this Court. 

 
/s/Robert Doggett 
Robert Doggett 
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EXHIBIT LIST AND CERTIFICATION 
 
I, Jerome Wesevich, counsel for Plaintiffs whose contact information appears above, declare under penalty of 
perjury that the exhibits that are cited above and attached next are true and correct copies of the originals. 

 
/s/ Jerome Wesevich 
Jerome Wesevich 

 
Exhibit # Date Author Title 

 
1 Sept. 1973 Texas Attorney Gen. Opinion on Scope of Child-Care Licensing 

Authority Originally Conferred by the Legislature 
 
2 June 2006 Texas DFPS DFPS letter stating that T. Don Hutto Residential 

Center is exempt from DFPS licensure 
 
3 August 2014 Texas DFPS Email confirming that DFPS does not 

license federal immigrant family detention facilities 
 
4 February 2015  ICE Declaration Declaration describing operation of 

Dilley and Karnes City facilities 
 
5 May 2015 Texas DFPS Letter denying statutory authority to license 

immigration detention facilities as General 
Residential Operations 

 
6 Sept. 2015 Texas DFPS DFPS Emergency Rule and Preamble Filed With 

Texas Secretary of State Describing Need for 
Emergency Rulemaking 

 
7 Novemb. 2015  Houston Press Infant’s “ICE Resident” Card and Article Entitled 

Texas May Call Them Childcare Centers, Critics Say 
They’re Prisons 

 
8 February 2016 Texas DFPS & HHSC Order and Reasoned Justification for Adopting 

40 Tex. Admin Code § 748.7, Published in 
41 TEX. REG. 1493 (Feb. 26, 2016) 

 
9 March 2016 Texas DFPS DFPS’s Challenged Regulation Published as 

40 TEX. ADMIN. CODE § 748.7 
 
10 May 2016 Texas Legislature Amendment History for HUM. RES. CODE § 42.041 

 
11 May 2016 E.G.S., F.D.G. Declarations of detainees 
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5/2/2016 Will Texas License For-Profit Immigrant Detention Centers as Childcare Facilities? | Houston Press 

 

Texas May Calll Them Childcare 
Centers, Critics Say They're Prisons 
BY MICHAEL BARAJAS WEDNESDAY, NOVEMBER 25, 2015 AT 5 A.M. 

 

 
An ID card for an infant held at GEO's Karnes detention center for immigrant women and children 

 

Last week a Travis County judge ruled that Texas cannot fast-track 
the process of licensing for-profit immigration lockups for women 
and children as childcare facilities, opening a window for public 
comment and scrutiny over a proposal that has made immigrant 
rights advocates and social workers cringe. 

The ruling comes as immigration officials scramble to abide by a federal court order to 
reform how the government houses and cares for immigrant children. One helpful 
solution the Texas Department of Family and Protective Services came up with in 
September was to quickly create and license a new type of childcare center, so-called 
“family residential centers.” Within two weeks of that “emergency” rule change, the 
private prison companies that run compounds in the desolate South Texas towns of 
Karnes and Dilley, where primarily asylum-seeking women and children are detained, 
applied for childcare licenses. 
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While state officials tried to fast-track the process, Travis County District Judge Karin 
Crump last Friday ordered DFPS to slow things down, saying the public has the right to 
vet and comment on the agency's proposed rule change. 

 
That means people like Luis Zayas have until December 14 to scrutinize DFPS's plan to 
consider licensing immigrant detention centers as childcare facilities. Zayas, dean of the 
University of Texas at Austin School of Social Work, was subpoenaed to testify at a 
hearing earlier this month requesting that a judge halt the state's plan to go forward 
without public comment. (The Austin-based nonprofit Grassroots Leadership sued to 
keep DFPS from circumventing the normal rule-making process to avoid public 
comment.) 

 
Zayas and others have argued that the type of family detention employed by U.S. 
Immigration and Customs Enforcement and its private prison contractors is inherently 
flawed and damaging to child development. “Most of these children are fleeing violence,    
so they don't come from a so-called normal background,” Zayas told the . 
“But by putting them in these places, we're truncating their possibility of living as normal  
of a life as they could.” 

 
Such concerns are at the heart of an 18-year-old legal settlement in the case 

, which was intended to keep the government from housing children apprehended 
at the border in prison-like conditions, says Denise Gilman, who directs the immigration 
law clinic at UT's law school. is the reason the ACLU won a 2009 lawsuit that forced 
ICE to pull children from Texas's T. Don Hutto detention center, where kids were 
reportedly put in orange prison jumpsuits, forced to sleep with the lights on, confined to 
their cells for 12 hours at a time and received up to only one hour of school every day. 

 
Gone are the jumpsuits, but advocates and experts who work inside or have visited 
Texas's family detention centers say they're still more like prisons than childcare facilities 
deserving of a state license. Jonathan Ryan runs the San Antonio-based nonprofit Refugee 
and Immigrant Center for Education and Legal Services, or RAICES, which coordinates 
pro-bono legal representation for the women and children detainees. “Theno. 1 and far 
and away issue has been medical care,” he told the . 

 
Ryan says that almost all of the children the organization has seen in detention suffer 
from various ailments—“Persistent cough, infections—eye infections, skin infections." Ryan 
even says that some of the children his organization sees have to go directly to the 
emergency room once released from detention. He spoke of one eight-year-old 
hospitalized for pneumonia and a 105 degree fever just an hour after leaving the Karnes 

http://www.houstonpress.com/news/texas-may-call-them-childcare-centers-critics-say-theyre-prisons-7950990 2/5 
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facility. The mother, he says, told the organization she'd begged detention staff for medical 
attention for days. “They told her to make him drink more water,” Ryan said. 

 
And it's not that the children shuffled to ICE detention centers are disease-ridden or sicker 
than average kids, Ryan insists. “They get sick while they're there in detention,” he said. 
“And for those who do happen to arrive sick, they get worse in detention, not better.” 
Since 2008, RAICES has worked with thousands of unaccompanied minors and refugee 
children placed by the Office of Refugee Resettlement with state-licensed care providers. 
Ryan claims there's a “night and day” difference between the type of care those children 
get and what children in immigrant detention experience. “It's the same kid, the same 
journey, similar length of stay, but different placement,” he said. “And the difference is 
shocking.” 

 
Pablo Paez, spokesman for the GEO Group, which runs the Karnes family detention 
center, said in a prepared statement to the that the facility “provides high quality 
care in a safe, clean, and family friendly environment,” and that the company strongly 
denies any allegations to the contrary. (Paez also pointed to an Office of Inspector General 
report earlier this year that determined allegations of sex abuse at the hands of guards at 
Karnes were unfounded.) 

 
When she set an October 23 deadline for immigration officials to change their detention 
practices, California federal district court judge Dolly Gee also demanded that the U.S 
Department of Homeland Security, ICE's umbrella agency, process and release children 
from detention “without unnecessary delay.” While attorneys say mothers and children in 
family detention are being released faster than ever (Gilman says most are now released 
within 20 to 30 days, whereas families used to spend upwards of a year in detention), that 
has apparently created even more problems. 

 
Ryan with RAICES insists more families are being deported before they can contest a 
government finding that they don't qualify for asylum. “They've ramped up the speed and 
the volume of preliminary interviews, and they're deporting women so quickly, without in 
many instances allowing for any kind of review of that decision,” he told the . Some 
mothers, he claims, have been deported without even a preliminary interview with 
officials. 

 
“This was simply not the case before,” Ryan said. The government, he claims, is doing 
back flips and in many cases “skirting due process and fundamental fairness” in reaction 
to the federal judge's order. “To be clear,” Ryan says, “the result of deportation for many of 
these people is death—a civil penalty that in many cases carries a death sentence.” (ICE 
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officials did not respond to requests for comment.) 
 

Ryan and others say that Texas would consider licensing such facilities only serves to 
validate the flawed practice of family detention. Meanwhile social workers like Zayas also 
fear that state child protection officials are lowering their standards to meet those of ICE. 

 
Zayas says DFPS's new license would allow private prison contractors to flout rules that 
cap the amount of kids you can house in one room, that keep unrelated boys and girls 
from being housed together, and requirements that children not share rooms with 
unrelated adults. 

 
The problems with DFPS's plan run even deeper than that, Zayas says. Except for juvenile 
detention and psychiatric facilities, state-licensed childcare centers are supposed to 
provide open spaces where children and families can live lives approaching normal. 
“Even in shelters for domestic violence,” he says, “mothers are given a chance to be active 
mothers—they can cook for their own family, have dinner together, enjoy some degree of 
autonomy.” 

 
Zayas has toured Karnes and says simply granting it “residential family center” status 
doesn't change the fact that it's an immigration lockup. The idea that such facilities should 
be licensed as childcare centers flies in the face of what is supposed to be one of DFPS's 
central goals: that kids in government custody be placed in the most therapeutic setting 
possible. 

 
“We know that when a mother is incarcerated it damages the child, we know that when a 
child is incarcerated that that's harmful,” Zayas said. “And these are not felons or 
convicted criminals, but mothers and children fleeing an awful situation. … It's just not 
simply the kind of environment that's therapeutic, which is what [DFPS] is supposed to 
ensure.” 

 
http://www.houstonpress.com/news/texas-may-call-them-childcare-centers-critics-say-theyre-prisons-7950990 4/5 



 
 

 

Volume 41 Number 9 February 26, 2016 Pages 1303 - 1 
 
 



 
 
 

Texas Register, (ISSN 0362-4781, USPS 12-0090), is published weekly (52 
times per year) for $259.00 ($382.00 for first class mail delivery) by Matthew 
Bender & Co., Inc., 3 Lear Jet Lane Suite 104, P O Box 1710, Latham, NY 12110. 

 
Material in the Texas Register is the property of the State of Texas. However, it 

may be copied, reproduced, or republished by any person without permission of  
the Texas Register director, provided no such republication shall bear the legend 
Texas Register or "Official" without the written permission of the director. 

The Texas Register is published under the Government Code, Title 10, Chapter 
2002. Periodicals Postage Paid at Albany, N.Y. and at additional mailing offices. 

 
POSTMASTER: Send address changes to the Texas Register, 136 Carlin Rd., 

Conklin, N.Y. 13748-1531. 
 
 

School children's artwork is used to decorate the front cover and blank filler pages of 
the Texas Register. Teachers throughout the state submit the drawings for students in 
grades K-12. The drawings dress up the otherwise gray pages of the Texas Register and 
introduce students to this obscure but important facet of state government. 

The artwork featured on the front cover is chosen at random. Inside each issue, the 
artwork is published on what would otherwise be blank pages in the Texas Register. 
These blank pages are caused by the production process used to print the Texas Register. 

Staff 
Leti Benavides 
Dana Blanton 
Audrey Bradshaw 
Deana Lackey 
Jill S. Ledbetter 
Michelle Miner 
Joy L. Morgan 
Barbara Strickland 
Tami Washburn 

a section of the 
Office of the Secretary of State 
P.O. Box 12887 
Austin, TX 78711 
(512) 463-5561 
FAX (512) 463-5569 
 
http://www.sos.state.tx.us 
register@sos.texas.gov 

Secretary of State – 
Carlos H. Cascos 

 
Director – Robert Sumners 



 
 
 

ATTORNEY GENERAL 

IN THIS ISSUE 
COASTAL AREA PLANNING 

Requests for Opinions ................................................. 1309 
Opinions ................................................................... 1309 

PROPOSED RULES 
COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 

PRACTICE AND PROCEDURE 
1 TAC §253.5 ........................................................ 1311 

PUBLIC UTILITY COMMISSION OF TEXAS 
SUBSTANTIVE RULES APPLICABLE 

TO ELECTRIC SERVICE PROVIDERS 
16 TAC §25.101 ..................................................... 1312 
16 TAC §25.174 ..................................................... 1313 
16 TAC §25.192 ..................................................... 1316 
16 TAC §25.246 ..................................................... 1317 

TEXAS HIGHER EDUCATION COORDINATING 
BOARD 

HEALTH EDUCATION, TRAINING, AND 
RESEARCH FUNDS 
19 TAC §§6.210 - 6.218 ........................................... 1319 

STUDENT SERVICES 
19 TAC §21.134 ..................................................... 1321 

19 TAC §21.136 ..................................................... 1322 
19 TAC §21.1084, §21.1086 .......................................... 1323 

GRANT AND SCHOLARSHIP PROGRAMS 
19 TAC §22.236 ..................................................... 1324 

TEXAS BOARD OF NURSING 
VOCATIONAL NURSING EDUCATION 

22 TAC §214.6 ...................................................... 1326 
22 TAC §214.8 ...................................................... 1328 

PROFESSIONAL NURSING EDUCATION 
22 TAC §215.8 ...................................................... 1332 

TEXAS REAL ESTATE COMMISSION 
GENERAL PROVISIONS 

22 TAC §535.63 ..................................................... 1335 
22 TAC §535.64 ..................................................... 1336 

22 TAC §535.73 ..................................................... 1337 

DEPARTMENT OF STATE HEALTH SERVICES 
COMMUNICABLE DISEASES 

25 TAC §97.11, §97.12 ................................................. 1338 

GENERAL LAND OFFICE 

31 TAC §15.34 .................................................... 1342 

COMPTROLLER OF PUBLIC ACCOUNTS 
TAX ADMINISTRATION 

34 TAC §3.353 .................................................... 1345 

TEXAS JUVENILE JUSTICE DEPARTMENT 
AGENCY MANAGEMENT AND 

OPERATIONS 
37 TAC  §§385.8101,  385.8107,  385.8111,  385.8136, 
385.8137, 
385.8141, 385.8161, 385.8163, 385.8165, 385.8170, 385.8181 ...1350 
37 TAC §§385.9941, 385.9951, 385.9969, 385.9971, 
385.9990...1359 

TEXAS COMMISSION ON FIRE PROTECTION 
FIRE INVESTIGATION 

37 TAC §431.9 .................................................... 1366 
37 TAC §431.209 ................................................. 1366 

FEES 
37 TAC §437.5 .................................................... 1366 

TEXAS VETERANS COMMISSION 
VETERANS EDUCATION 

40 TAC §§461.20, 461.30, 461.40, 461.50, 461.60, 461.70, 
461.80, 
461.90, 461.100, 461.120, 461.130 
...............................................1368 

DEPARTMENT OF FAMILY AND 
PROTECTIVE SERVICES 

CHILD PROTECTIVE SERVICES 
40 TAC §§700.1351, 700.1353, 700.1355, 700.1357, 
700.1359...1372 

TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DISTRIBUTION 

43 TAC §215.1, §215.2 ......................................... 1378 

43 TAC §§215.3 - 215.6 ........................................ 1379 
43 TAC §§215.21 - 215.24, 215.27, 215.29, 215.30, 215.32, 215.34 
- 
215.49, 215.55, 215.56, 215.58 
.....................................................1380 
43 TAC §§215.25, 215.26, 215.28, 215.31, 215.33, 215.50 - 
215.54, 
215.57      
............................................................................................1385 
43 TAC §§215.81 - 215.85, 215.87 - 215.89 .............. 1385 
43 TAC §215.86 ................................................... 1390 
43 TAC §§215.101, 215.103 - 215.106, 215.108 - 215.119 1390 

43 TAC §215.107 ................................................. 1397 
43 TAC §§215.131 - 215.133, 215.135, 215.137 - 215.141, 215.144 
- 
215.160      
..........................................................................................1397 
43 TAC §§215.136, 215.142, 215.143 .......................... 1413 



43 TAC §§215.171, 215.173 - 215.181 .................... 1413 

43 TAC §215.172 ................................................. 1418 

43 TAC §§215.201 - 215.210 ............................. 1418 

 
 
 
 

 

TABLE OF CONTENTS 41 TexReg 1305 



43 TAC §§215.241 - 215.261, 215.263 - 215.271 ........ 1424 

43 TAC §215.262 ................................................. 1430 
43 TAC §§215.301 - 215.308, 215.310, 215.311, 215.314  
- 
215.317      
..........................................................................................1431 
43 TAC §§215.309, 215.312, 215.313 .......................... 1434 

43 TAC §§215.500 - 215.503 ............................. 1434 

WITHDRAWN RULES 
TEXAS HEALTH AND HUMAN SERVICES 
COMMISSION 

REIMBURSEMENT RATES 
1 TAC §355.9040......................................................... 1437 

TEXAS STATE BOARD OF PHARMACY 
PHARMACIES 

22 TAC §291.104......................................................... 1437 

TEXAS JUVENILE JUSTICE DEPARTMENT 
RULES FOR STATE-OPERATED PROGRAMS AND 

FACILITIES 
37 TAC §380.9703 ....................................................... 1437 

ADOPTED RULES 
COMMISSION ON STATE 
EMERGENCY COMMUNICATIONS 

9-1-1 SERVICE--STANDARDS 
1 TAC §251.16....................................................... 1439 

TEXAS HISTORICAL COMMISSION 
PRACTICE AND PROCEDURE 

13 TAC §26.3 ........................................................ 1442 
13 TAC §26.14....................................................... 1442 
13 TAC §§26.20 - 26.22 ........................................... 1442 

TEXAS EDUCATION AGENCY 
PLANNING AND ACCOUNTABILITY 

19 TAC §97.1073......................................................... 1442 

TEXAS REAL ESTATE COMMISSION 
GENERAL PROVISIONS 

22 TAC §535.210......................................................... 1443 

DEPARTMENT OF STATE HEALTH SERVICES 
RADIATION CONTROL 

25 TAC §289.201, §289.202 .......................................... 1449 
25 TAC §§289.251, 289.252, 289.257 ............................... 1449 

TEXAS DEPARTMENT OF INSURANCE 
PROPERTY AND CASUALTY INSURANCE 

28 TAC §5.9323 ................................................... 1488 

28 TAC §5.9700 ................................................... 1488 

DEPARTMENT OF FAMILY AND 
PROTECTIVE SERVICES 

LICENSING 
40 TAC §§745.9041, 745.9043, 745.9045 ......................1490 
40 TAC §§745.9047, 745.9049, 745.9051 ......................1490 
40 TAC  §§745.9053,  745.9055,  745.9057,  745.9059, 745.9061, 
745.9063, 745.9065, 745.9067, 745.9069, 745.9071, 745.9073, 
745.9075,   745.9077,   745.9079  ......................................................1491 
40 TAC  §§745.9081,  745.9083,  745.9085,  745.9087, 745.9089, 
745.9091      ........................................................................................1491 
40 TAC §745.9093, §745.9095 .....................................1491 
40 TAC §745.9097, §745.9098 .....................................1492 

40 TAC §§745.9060, 745.9061, 745.9063 ......................1492 
40 TAC §§745.9065, 745.9067, 745.9068 ......................1492 
40 TAC  §§745.9069 - 745.9071,  745.9073,  745.9075, 745.9077, 
745.9079, 745.9081, 745.9083, 745.9085, 745.9087, 745.9089, 
745.9090      ........................................................................................1492 
40 TAC §§745.9091 - 745.9097 .............................. 1493 
40 TAC §745.9100 ............................................... 1493 

MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
40 TAC §748.7..................................................... 1493 

RULE REVIEW 
Proposed Rule Reviews 
Joint Financial Regulatory Agencies ...............................1503 

TABLES AND GRAPHICS 
.......................................................................................................15
05 

IN ADDITION 
Texas State Affordable Housing Corporation 
Public Comment Needed: 2016 Texas Foundations Fund .........1523 

Texas Department of Agriculture 
2016 Feral Hog Abatement Grant Program Request for 
Applica- tions .............................................................1523 

Capital Area Council of Governments 
Request for Proposals - Older Americans Act Services ............1524 

Comptroller of Public Accounts 
Notice of Contract Award ................................................... 1524 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings ..................................................1524 

Concho Valley Workforce Development Board 

 
 
 
 
 

 



TABLE OF CONTENTS 41 TexReg 1306 



Public Notice ....................................................... 1524 

Credit Union Department 
Application for a Merger or Consolidation ....................... 1524 
Application to Amend Articles of Incorporation ................ 1525 
Applications to Expand Field of Membership ................... 1525 

Notice of Final Action Taken ...................................... 1525 

Texas Education Agency 
Notice for Applications Concerning the High-Quality Prekindergarten 
Grant Program ........................................................... 1525 
Notice of State Board of Education Resolution Regarding Local 
In- structional Materials Adoption Processes .................. 1526 

Texas Board of Professional Engineers 
Policy Advisory Opinion Regarding On-Farm Energy Audits - 
EAOR 39 ............................................................. 1526 

Texas Commission on Environmental Quality 
Agreed Orders ........................................................... 1527 
Enforcement Orders ................................................... 1531 
Notice of Correction to Agreed Order Number 20 ............. 1535 

Notice of Meeting on April 7, 2016, in Colorado City, Texas 
Concern- ing the Col-Tex Refinery State Superfund Site ... 1535 
Notice of Opportunity to Comment on Agreed Orders of 
Administra- tive Enforcement Actions ............................ 1536 
Notice of Opportunity to Comment on Default Order of 
Administrative Enforcement Action ................................ 1537 
Public Notice - Shutdown/Default Order......................... 1538 

Texas Facilities Commission 
Request for Proposals #303-6-20516-A ........................ 1539 

Request for Proposals #303-6-20546............................ 1539 

Texas Board of Professional Geoscientists 
Advisory Opinion - AOR #13 (2015) ......................... 1539 

Texas Health and Human Services Commission 
Public Notice - Amendment to the Texas Healthcare Transformation 
Quality Improvement Program ........................................ 1539 

Texas Department of Insurance 
Fiscal Year 2016 Research Agenda .................................... 1540 

Panhandle Regional Planning Commission 
Legal Notice ............................................................... 1541 

Texas Parks and Wildlife Department 
Notice of Hearing and Opportunity for Public Comment .......... 1541 

Public Utility Commission of Texas 
Notice of Application to Amend a Service Provider Certificate of Op- 
erating Authority .......................................................... 1541 
Notice of Application to Amend a Service Provider Certificate of Op- 
erating Authority .......................................................... 1542 
Notice of Application to Amend Water and Sewer Certificates of 
Con- venience and Necessity ................................................ 1542 
Notice  of  Filing  to  Withdraw  Services  Pursuant  to  16 TAC 
§26.208(h) ................................................................. 1542 
Notice  of  Filing  to  Withdraw  Services  Pursuant  to  16 TAC 
§26.208(h) ................................................................. 1542 
Notice  of  Filing  to  Withdraw  Services  Pursuant  to  16 TAC 
§26.208(h) ................................................................. 1543 
Request for Comments .................................................. 1543 

Rio Grande Council of Governments 
Far West Texas Water Planning Group (Region E) - Request for 
State- ment of Qualifications .......................................... 1543 

Texas Water Development Board 
Applications for February 2016 ........................................ 1543 

West Central Texas Council of Governments 
Request for Proposals .................................................... 1544 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

TABLE OF CONTENTS 41 TexReg 1307 



The repeals are adopted under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide 
that the Health and Human Services Executive Commissioner 
shall adopt rules for the operation and provision of services 
by the health and human services agencies, including the 
Department of Family and Protective Services; and HRC 
§40.021, which pro- vides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of ser- vices to persons who are served 
or regulated by the department. 

The repeals implement portions of HB 1449, which adds 
Sub- chapter E, Adoption Evaluations to Chapter 107 of the 
Texas Family Code. 
The agency certifies that legal counsel has reviewed the adop- 
tion and found it to be a valid exercise of the agency's legal 
au- thority. 

 
Filed with the Office of the Secretary of State on February 

9, 2016. 
TRD-201600612 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Effective date: February 29, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 438-5559 

◆ ◆ ◆ 
DIVISION 4. POST-PLACEMENT ADOPTIVE 
SOCIAL STUDY AND REPORT 
40 TAC §§745.9091 - 745.9097 
The repeals are adopted under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide 
that the Health and Human Services Executive Commissioner 
shall adopt rules for the operation and provision of services 
by the health and human services agencies, including the 
Department of Family and Protective Services; and HRC 
§40.021, which pro- vides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of ser- vices to persons who are served 
or regulated by the department. 

The repeals implement portions of HB 1449, which adds 
Sub- chapter E, Adoption Evaluations to Chapter 107 of the 
Texas Family Code. 

The agency certifies that legal counsel has reviewed the adop- 
tion and found it to be a valid exercise of the agency's legal 
au- thority. 

 
Filed with the Office of the Secretary of State on February 

9, 2016. 
TRD-201600613 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Effective date: February 29, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 438-5559 

◆ ◆ ◆ 
DIVISION 5. COMPLAINTS 
40 TAC §745.9100 
The repeal is adopted under Human Resources Code (HRC) 
§40.0505 and Government Code §531.0055, which provide 
that the Health and Human Services Executive Commissioner 
shall adopt rules for the operation and provision of services 
by the health and human services agencies, including the 
Department of Family and Protective Services; and HRC 
§40.021, which pro- vides that the Family and Protective 
Services Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of ser- vices to persons who are served 
or regulated by the department. 
The repeal implements portions of HB 1449, which adds 
Sub- chapter E, Adoption Evaluations to Chapter 107 of the 
Texas Family Code. 
The agency certifies that legal counsel has reviewed the adop- 
tion and found it to be a valid exercise of the agency's legal 
au- thority. 

 
Filed with the Office of the Secretary of State on February 

9, 2016. 
TRD-201600614 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Effective date: February 29, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 438-5559 

◆ ◆ ◆ 
CHAPTER 748. MINIMUM STANDARDS 
FOR GENERAL RESIDENTIAL 
OPERATIONS SUBCHAPTER A.
 PURPOSE AND SCOPE 
40 TAC §748.7 
On behalf of the Department of Family and Protective Services 
(DFPS), the Health and Human Services Commission 
adopts new §748.7, concerning the applicability of Chapter 
42, Human Resources Code, and licensing rules and statutes 
in general to family residential centers operated by contractors 
of U.S. Immi- gration and Customs Enforcement (ICE), with 
changes to the proposed text as published in the November 
13, 2015, issue of the Texas Register (40 TexReg 8009). 

The justification for §748.7 is to define the term "family 
residential center" (FRC) and to make FRCs subject to 
regulation as Gen- eral Residential Operations (GROs). 
Requiring FRCs to comply with all requirements for GROs will 
be more protective of chil- dren than taking no action 
regarding the provision of child care without a license. 
DFPS first adopted §748.7 on an emergency basis 
effective September 2, 2015 as published in the September 
18, 2015, issue of the Texas Register (40 TexReg 6229). The 
emergency rule tailored minimum standards for GROs to 
FRCs so that DFPS could most effectively regulate them. In 
its publication of the emergency rule, DFPS cited that the 
July 24, 2015 ruling of Flores v. Johnson, CV 85-4544 
DMG (C.D. Cal. July 24, 
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2015) "highlighted a gap in the oversight of the children" 
housed in family residential centers. DFPS found that 
there was an imminent peril to the public's health, safety, or 
welfare due to the lack of "comprehensive oversight of the care 
of children housed in the facilities by an independent 
agency." Id. 

Grassroots Leadership, Inc., a non-profit organization, filed 
suit seeking declaratory and injunctive relief from the emergency 
rule on September 30, 2015, in the 353rd District Court in 
Travis County. Judge Karin Crump of the 250th Travis 
County Dis- trict Court granted a Temporary Restraining 
Order halting the adoption and implementation of the 
emergency rule on Septem- ber 30, 2015. Grassroots v. 
TDFPS, No. D-1-GN-15-004336 
(353rd Dist. Ct., Travis County, Tex. Sept. 30, 2015). 
On November 20, 2015, Judge Crump issued a Temporary 
Injunc- tion halting the adoption of the emergency rule until a 
trial on the merits can be held on May 9, 2016. Grassroots v. 
TDFPS, No. D-1-GN-15-004336 (353rd Dist. Ct., Travis 
County, Tex. Nov. 20, 2015). The Court specifically held that 
the Temporary Injunc- tion did not preclude DFPS "from 
proceeding with traditional rule adoption procedures." Id. at 
7. Accordingly, DFPS published 
§748.7 as a proposed rule in the November 13, 2015, issue 
of the Texas Register (40 TexReg 8009). 

The adoption of the rule ensures the continued protection of chil- 
dren housed in the facilities by making the facilities subject 
to the regulatory authority of CCL along with its associated 
require- ments, with limited exception. 

The section will function by enhancing the quality of care for chil- 
dren housed in FRCs. 
The essence of the new rule is the application of Child-Care 
Li- censing's (CCL's) regulations related to GROs to FRCs, 
as de- fined in the rule. That definition, found in subsection (a), 
applies regulations for GROs to FRCs that are operated by or 
under con- tract with ICE to enforce federal immigration laws 
and that detain children who remain with parents or other adult 
family members, who provide direct care for the child except 
in specific circum- stances. The definition currently would 
apply only to the South Texas Family Residential Center 
(STFRC) operated by the Cor- rections Corporation of America 
in Dilley, Texas, and the Karnes County Residential Center 
operated by the GEO Group, Inc. in Karnes City, Texas. 

Subsection (b) classifies the FRCs as GROs and requires 
them to comply with all associated requirements unless CCL 
issues a waiver or variance, or an exception is granted by the 
section it- self. While the rule applies the standards to the 
FRCs and does not go into extensive detail regarding those 
standards, incorpo- rating the standards for GROs by 
reference means incorporat- ing a broad and comprehensive 
regulatory scheme designed to protect and enhance the well-
being of children in care. As is discussed in additional detail 
in DFPS' responses to public com- ments received on the 
proposed rule, the regulatory overlay in place for GROs 
involves statutory mandates and direction, rules general 
applicable to all regulated operations including GROs which 
are found in Chapter 745 of this title, Licensing, as well as 
Minimum Standards specific to GROs found in Chapter 748 
of this title. Those Minimum Standards include governing 
require- ments across many domains that range from the 
qualifications for the Child Care Administrator each facility 
must employ to re- quirements for food storage to restrictions 
on the use of emer- gency behavior intervention. 

Subsection (b) further clarifies that DFPS does not oversee 
re- quirements that pertain to other law. Of particular 

relevance to 



the comments received to the proposed rule, DFPS 
explicitly clarifies that it has no role in determining 
whether the FRC is classified as secure. 

Subsection (c) lists several exceptions that DFPS 
determined at the outset were appropriate in 
recognition of the unique charac- ter of the FRCs. First, 
because children are housed with parents or family 
members, and there may be sibling groups of more 
than four children, DFPS recognized that the limitation 
on four room occupants could be directly at odds with 
the need to house families together wherever possible 
and safely achievable. Sec- ondly, because children 
would be sharing rooms with parents or other family 
members, DFPS recognized that the FRCs would not 
be required to comply with all of the requirements 
related to children sharing a bedroom with an adult. 
Finally, because sib- lings may be of the opposite 
gender, and because there may be circumstances 
where young children of different families would be 
housed together, DFPS granted a partial exception to 
the lim- itations on children of the opposite gender 
sharing a room. It should be emphasized that the text 
of the subsection noted that the facilities would not be 
required to comply with all of the pro- visions in the 
referenced standards, which makes clear that the FRCs 
may be required to comply with portions of the standards 
in question. Furthermore, and more significantly, DFPS 
reiterated in subsection (d) its ultimate discretion to 
place conditions on any exceptions and described some 
examples of such conditions by way of illustration. 
Specifically, DFPS offered a non-exhaustive list of 
possible conditions on the exceptions to allow 
flexibility in the agency's exercise of its authority in 
recognition of its re- sponsibility for overseeing the 
safety and well-being of children in care, which include: 

limits on the number of room occupants to meet fire safety 
standards, or limitations on allowing children of opposite 
genders to share a room only if they are in the same family. 
DFPS then reiterated its discretion to place "any other 
limitation determined by the department to be necessary to the 
health, safety, or welfare of children in care." 

Finally, in subsection (e) DFPS added a provision again in 
recog- nition of the FRCs' unique characteristics, which 
requires any documentation DFPS deems necessary to clarify 
the division of caretaking responsibility between FRC staff and 
the parents or family of a child in care. DFPS must not merely 
receive the docu- mentation but must also approve it during the 
application process and at the point of any subsequent 
amendments to the documen- tation. 

During the public comment period, DFPS sought public feedback 
regarding the proposed rules through multiple channels. In 
to- tal, DFPS received 1486 comments in writing. DFPS 
received 3 responses through the U.S. Postal Service that 
were not also received either through email or in hard copy at 
the public meet- ing on the rule. 
In total DFPS received 1460 responses via email. Of those 
re- sponses, 701, or 48 percent were received from 
individuals or groups who reside outside the state of Texas. 
The vast majority of the comments (approximately 1350) 
were comprised of two standardized emails. The first of the 
two standardized emails appears to have been issued 
primarily in response to the emer- gency rule adopted by 
DFPS on September 2, 2015, the imple- mentation of which 
was temporarily enjoined by the 250th Dis- trict Court in 
Austin on November 12, 2015. Indeed, 488 of those comments 
were received prior to the publication of the proposed rule and 
could not, therefore, have been in response to the pub- lication 
of the proposed rule. However, because the comments 
appear to be directed both at the emergency rule adoption as 
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well as the substance of the rule and because several of the 
stan- dardized emails were received following publication of 
the pro- posed rule, DFPS considered the substance of the 
standardized email in its discussion of comments and the 
agency's response. DFPS also considered the substance of the 
second standardized email, which opposed licensing the FRCs, 
and incorporated the substance into the summaries of the 
comments. 
In addition, DFPS announced that it would hold a public 
meeting on the rule proposal on December 9, 2015, in the 
following ways: (1) in the Texas Register Open Meetings 
section; (2) through the govdelivery.com service, which 
allows interested persons to sign up for email or text 
updates regarding DFPS or other governmental agencies; 
and (3) on the DFPS website page for items of interest to 
stakeholders. The meeting was well attended and received 
media coverage. Forty-five people testified, some in their 
individual capacities and others on behalf of an organization or 
group. In addition, 11 speakers handed in individual written 
testimony. An advocacy group submitted approximately 800 
written comments to the panel of DFPS and HHSC 
representatives present to take testimony. DFPS subse- 
quently determined that all but 12 of those printed comments 
were identical printouts to emails previously received by DFPS. 
The entire meeting was transcribed and published on the DFPS 
public website at 
http://www.dfps.state.tx.us/About_DFPS/Pub- 
lic_Meetings/Stakeholders/documents/2015-12-09-Licens- 
ing_Hearing_transcript_acc.pdf. 

The public comments received by the agency included those 
submitted by interested groups or associations, as well as leg- 
islators in their official capacity. Specifically, the groups and 
offi- cials submitted comments generally in opposition to the 
adop- tion of the rule include: the Interfaith Welcome 
Coalition; the Texas School of Law Immigration Clinic; 
Methodist Healthcare Ministries of South Texas; the Texas 
Catholic Conference; the Benedictine Sisters; CARA Family 
Detention Pro Bono Project (comprised of the Catholic Legal 
Immigration Network, Inc.; the American Immigration 
Council; the Refugee and Immigrant Cen- ter for Education and 
Legal Services; and the American Immigra- tion Lawyers 
Association); Heartland Alliance's National Immi- grant 
Justice Center; Texas Pediatric Society; Rio Grande Equal 
Voice Network; Representative Trey Martinez Fischer, 
Chair- man, Texas Mexican American Legislative Caucus; 
Texas Sen- ators: Judith Zaffirini, José Rodríguez, José 
Menéndez, Sylvia 
R. Garcia, Rodney Ellis, Juan "Chuy" Hinojosa, John 
Whitmire, and Kirk Watson; the De Anda Law Firm; CASA 
Latina; Mexican American Legal Defense and Education Fund; 
Grassroots Lead- ership; Unitarian Universalist Service 
Committee; Texas Impact; Women's Refugee Commission; 
American Civil Liberties Union of Texas; Unitarian Universalist 
Association; National Associa- tion of Social Workers, Texas 
Chapter (NASW); and Catholic Charities of the Rio 
Grande Valley. 

The following groups and officials submitted comments generally 
supporting the adoption of the rule: Representative James 
White and a representative of the Karnes County Residential 
Center. 
Finally, while not formal public comment, the rule proposal 
was covered in various media outlets. Included in the coverage 
were two editorial pieces regarding the proposed rule. The Fort 
Worth Star-Telegram on December 10, 2015, noted that the 
testimony in the public meeting was to the effect that the 
family residen- tial centers have "a long way to go" to provide 

care to children. The Star-Telegram further indicated that it 
was "a shame" licen- sure by DFPS had taken so long. In 
addition, the San Antonio Express News on December 
15, 2015, noted that so long as 



women and children are being detained in the facilities, the state 
has some obligation to oversee the care of children who are de- 
tained there. 

All of the public comments, whether submitted via mail, email or 
orally in the public meeting, were reviewed and considered by 
DFPS staff. The feedback generally fell into themes, which are 
summarized below, along with the agency's response. 

(1) Comments Supporting Licensure As a Means to Protect Chil- 
dren and Improve Current Practice: 
Comment: Two commenters, including one state representative, 
supported licensure. The representative noted that the state is 
statutorily obligated to ensure the safety and wellbeing of all chil- 
dren in Texas, and by providing oversight to the FRCs, DFPS 
would be able to ensure the children's safety and pass on its in- 
stitutional knowledge of child safety and wellbeing to the federal 
government. The commenter further noted that by expanding 
its regulatory purview, DFPS would be able to play a vital role 
in identifying and providing services to children and families that 
are at high risk of human trafficking. Another commenter, who 
provides representation to one of the FRCs, noted that licensure 
is not merely an endorsement of the status quo as the FRCs 
would not only be required to meet the standards of a GRO, but 
would be required to provide evidence of compliance. The com- 
menter cited to the significant fiscal impact to the FRCs to come 
into compliance with the proposed requirements, including in- 
creasing staff to detainee ratio, recruiting qualified staff to pro- 
vide necessary services mandated by the rule, meeting the pub- 
lic hearing requirements, ensuring CPR certifications, obtaining 
background checks for employees, meeting square footage re- 
quirements, and submitting materials clarifying the supervisory 
and caretaking responsibilities of staff and family members. The 
commenter also noted that the exemptions to minimum stan- 

dards, which DFPS has authority to place limits on, were 
for- mulated to allow children to continue residing with their 
mothers and not to continue the status quo. 

Response: DFPS agrees with the comments. 

(2) Comments Expressing Concern with Licensure and Any Ex- 
ceptions, Waivers, or Variances Associated with Licensure: 
Comment: A significant number of commenters expressed 
con- cern that licensing the Karnes County and Dilley 
Centers with exemptions, as the rule allows, would amount to 
the mere rub- ber stamping of the centers as they currently 
operate without meaningful consideration of their ability to 
provide adequate child care. Specifically, the commenters 
argued that the rule would not ameliorate the conditions of the 
centers, but would rather al- low the centers to continue 
operating as detention centers in a manner that is contrary to 
the safety and well-being of children. One commenter noted 
that the Karnes County center has a his- tory of temporarily 
altering its conditions, such as redecorating, providing extra 
toys, and improving food quality, in preparation for visitations 
by external entities; however, it has not made sig- nificant and 
permanent improvements. According to the com- menters, 
licensure would not change the inherent purpose and overall 
substandard environment of the Karnes County and Dil- ley 
centers. 

Response: The Texas regulatory scheme in place for GROs 
is comprehensive, extensive, and rooted in basic tenets of 
child protection and welfare. By properly designating the 
FRCs as GROs, DFPS brings to bear not only the single rule 
adopted here but a host of statutory, regulatory, and 
policy-based re- quirements aimed directly at protecting the 
health, safety, and 
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well-being of children in care. (See HRC §42.001). First, 
the Texas legislature has established the basic framework 
for the licensure of child-care facilities, primarily in CCL's 
enabling au- thority in HRC Chapter 42, as well as DFPS' 
general enabling statutes in HRC Chapter 40. (See in 
particular HRC §40.002(b)). The legislature has directed CCL, 
through the Executive Com- missioner of HHSC, to adopt 
rules and standards to accomplish various purposes including: 
promoting the health, safety, and welfare of children; 
ensuring adequate supervision of children by capable, 
qualified, and healthy personnel; and ensuring that facilities 
follow the directions of health care professionals. (See HRC 
§42.042(e)). In addition to general direction to promulgate 
standards, the legislature has mandated certain critical aspects 
of the licensure process and its underlying requirements. For 
ex- ample, the Texas legislature has enacted laws related to 
the re- quirement for submission of an application (see HRC 
§42.046); requirements related to conducting and abiding by 
the results of criminal and abuse/neglect history checks (see 
HRC §42.056); the requirement that each facility hire and 
maintain a licensed child-care administrator for the facility 
(see HRC Chapter 43); and the requirement that a potential 
operation convene a pub- lic hearing in counties of a certain 
population size (see HRC 
§42.0461). 

Based on its general statutory authority and duties, CCL 
has adopted a broad regulatory framework in Chapter 745 of 
this ti- tle, Licensing, contains rules of general applicability to 
various operations regulated by the agency. Of particular 
significance to this rule, Chapter 745 contains requirements 
and restrictions related to the criminal or abuse/neglect 
history of a person em- ployed or present at the facility. (See 
Chapter 745, Subchapter F, Background Checks). 

Next, CCL has various rule chapters in place recognizing 
the different operation types and the services they provide. 
(See HRC  §42.042(f) and (g)). The various 
subchapters in this chapter related to GROs address a 
multitude of topics, many of which are discussed in greater 
detail in this preamble, in- cluding requirements related to 
training for staff, the provision of medical and dental care, 
the use of emergency behavior intervention. Examples of 
other topics covered by regulation and not discussed in 
great detail in this preamble include: requirements related 
to admission and service planning, the physical site of the 
operation, and transportation. Should there be any 
further question regarding the content of DFPS' standards, 
all are readily available to the public, both through the 
Secretary of State's website for the Texas Administrative 
Code (see http://texreg.sos.state.tx.us/public/readtac$ext.View- 
TAC?tac_view=3&ti=40&pt=19) and DFPS' website (see 
http://www.dfps.state.tx.us/Child_Care/Child_Care_Stan- 
dards_and_Regulations/default.asp). Moreover, the entire 
policy handbook in use by CCL staff is publicly available at any 
time (see https://www.dfps.state.tx.us/handbooks/Licensing/de- 
fault.asp). 

Against this extensive regulatory backdrop, the FRCs would be 
required to go through the same process as other GROs in 
the state and to demonstrate compliance with the various 
require- ments of Texas statute and regulation discussed 
herein. First, they would be required to submit an 
application. Residential Child Care Licensing (RCCL) has 21 
days to accept the appli- cation. (See §745.301 of this title 
(relating to How long does Licensing have to review my 
application and let me know my ap- plication status?)). During 
that time, RCCL reviews the applica- tion for completeness and 
ensures that policies and procedures that are required at 
application are included, and that applicable 

fees have been paid. At times, RCCL may need to request 
addi- tional information or clarification from the GRO in order to 
accept the application or RCCL may return the application. 

Once the application is accepted, RCCL has up to two months to 
complete a Standard by Standard inspection to evaluate compli- 
ance with Minimum Standards. (See §745.321 of this title 
(relat- ing to What will Licensing do after accepting my 
application?)). Concurrently, in counties with a population of 
less than 300,000 people, the GRO has one month from the 
date the application was accepted to hold a public hearing. 
(See §745.275(2)(C) of this title (relating to What are the 
specific requirements for a pub- lic notice and hearing?)). 
Notice of the public hearing must be published at least ten 
days prior to the date of the hearing in a newspaper of general 
circulation in a community where the ser- vices will be 
provided. (HRC §42.061(b) and §745.275(1) of this title 
(relating to What are the specific requirements for a public 
notice and hearing?)). 
Once the public hearing occurs, the GRO has ten working 
days to submit a verbatim record of the hearing and a 
complete com- ment summary report to RCCL. (See 
§745.275(2)(C) of this title (relating to What are the specific 
requirements for a public notice and hearing?)). RCCL has two 
months after the date of the com- plete application being 
accepted to issue or deny the initial permit unless there is good 
cause to extend the timeframe, such as re- viewing extensive 
comments of a public hearing. (See §745.321 of this title 
(relating to What will Licensing do after accepting my 
application?)). 

RCCL may deny the application if the operation fails to comply 
with Minimum Standards, administrative rules, or the law. 
HRC 
§42.072(a) and §745.8605 of this title (relating to When can 
Li- censing take remedial action against me?) further 
authorizes certain remedial actions related to failure to comply 
with aspects of the application process. Additionally, RCCL may 
deny the per- mit if information obtained through the public 
hearing process in- dicates licensure is inappropriate. (HRC 
§42.0461(e), §745.279 of this title (relating to How may the 
results of a public hearing affect my application for a permit or 
a request to amend my per- mit?), and §745.8605(21) of this 
title (relating to When can Li- censing take remedial action 
against me?)). 

When an initial permit is issued, it is valid for a period of 
six months. (HRC §42.051 and §745.347 of this title (relating 
to How long is an initial permit valid?)). During the initial 
permit period, RCCL will generally conduct a minimum of 
three unannounced inspections to determine compliance with 
Minimum Standards, administrative rules, and law. (§745.351 
of this title (relating to If I have an initial permit, when will I be 
eligible for a non-expiring permit?)). If during the first initial 
permit period, the GRO fails to establish continued compliance 
and additional time is necessary to determine a pattern of 
compliance, RCCL may issue a second initial permit to establish 
ongoing compliance. If the second ini- tial permit is issued, 
RCCL will again conduct at least three unan- nounced 
inspections. If after the first initial permit period or the second 
initial permit period, the GRO has established continued 
compliance, RCCL may issue a full permit. When a GRO is 
is- sued a full permit, RCCL will conduct at least one 
unannounced inspection per year, in addition to any other 
inspections or inves- tigations that may be necessary as a 
result of reports received. (§745.8407 of this title (relating to 
When will Licensing inspect and/or investigate an 
operation?)). 

The purpose of this rule is to apply the licensure requirements to 



the operations, a necessary byproduct of which is that 
they will come into compliance with said requirements. 

If a current prac- 
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tice is inconsistent with CCL standards, then the practice would 
be addressed in the licensure process. To argue that a given 
practice does not currently comply with regulations for child-care 
is to misapprehend the purpose of licensure and all that it entails. 
Comment: Several commenters opposed the exceptions to 
Min- imum Standards contained in the proposed rule stating 
that they are overbroad, arbitrary and capricious, set a 
dangerous prece- dent for regulating childcare facilities, and 
essentially allow the FRCs to continue operating under the 
status quo of a prison. The commenters noted that federal and 
state law do not provide any basis for lowering the standards 
for facilities that house accom- panied minors as opposed to 
unaccompanied minors. They fur- ther noted that the 
exemptions effectively create a second-class of children 
subject to a lower, disparate standard from children under the 
custody of DFPS or unaccompanied minors. Several 
commenters expressed concern that the exceptions not only fail 
to address the problems of abuse and neglect, but increase the 
risk of physical and sexual abuse and maltreatment by allowing 
different genders and unrelated family members to be housed to- 
gether in large numbers. One commenter noted that there have 
already been numerous allegations of assault and potential sex- 
ual abuse because of the lack of age and gender restrictions, and 
another commenter noted that the exemptions compromise the 
families' ability to file complaints for poor living conditions and 
abuse and neglect. While some commenters acknowledged a 
need for oversight, they contended that DFPS should only adopt 
rules consistent with those for child care facilities by requiring the 
FRCs to meet all current minimum standards and ensure 
appro- priate therapeutic and trauma-informed settings as is 
required for other GROs. 

Response: From the outset, DFPS recognized that the 
charac- ter of the FRCs is without an identical counterpart in 
the current regulatory structure. Children are housed with 
their mothers or other adult family members, yet by virtue of 
being divested of some or all of their authority to direct the daily 
activities, place of residence, and other aspects of their 
children's lives, the moth- ers cannot be considered the sole 
caregivers as they would be outside the setting. Moreover, 
while the families are generally housed together, there are 
times in which a mother may be sep- arated from her child, e.g. 
when capacity is extremely high and some of the children are 
housed in a common, dormitory-like fashion. To the extent 
the mothers are not exercising full parental control, and may 
not be with their children at a given time, the staff in the FRCs 
are assuming child-care responsibilities, and it is important 
that this care receives oversight from the cognizant state 
agency. 

However, in recognition of the uniqueness of the setting, 
DFPS included several exceptions to Minimum Standards in 
both the emergency rule and the rule now under 
consideration. The first exception, related to the limitation on 
the number of room oc- cupants is intended to permit living 
arrangements that preserve family units. DFPS included in 
subsection (d) of the rule lan- guage to clarify that there may 
be conditions related to the outer limit on the number of 
occupants, particularly where such a limit is necessary to 
comply with fire safety standards. DFPS will re- quire a 
minimum of sixty square feet per child, and as discussed 
herein, DFPS applies exceptions, waivers and variances in light 
of their potential implications to child safety, and would not 
im- plement the exception such that it was inconsistent with its 
child protection obligations. 

The second exception in the rule relates to children sharing a 
bedroom with an adult, and is intended to permit children to sleep 

in a room with their mothers. While DFPS' current standards 
re- lated to adults sharing a bedroom with children relates to 
adults who are in care at the facility, unlike the mothers at 
the FRCs who are not in care, DFPS felt it was important to 
clarify from the outset that the limitation would be flexibly 
applied. Again, sub- section (d) as well as DFPS' overall 
regulatory authority means that the exception is not 
unfettered, and DFPS may place con- ditions on it 
appropriate to the circumstances. 
The third exception, like the others, is intended to permit 
the preservation of family units and may be tempered by any 
limita- tions DFPS deems appropriate. This particular exception 
relates to children of the opposite gender sharing a room. 
DFPS under- stands the concerns of commenters related to 
potential miscon- duct. However, DFPS intends to permit 
children of the opposite gender to share a room only if they 
are members of the same family or under the age of six. 
The goal of the exception is to strike a balance between 
family preservation within the current facility and the 
paramount concern of child safety. 

However, because the rule text initially generated confusion and 
concern regarding the scope and purpose of the exceptions, 
DFPS has modified the proposed text to provide further 
clarifica- tion. First, the exception regarding the limitation on 
room occu- pants has been modified to make explicit that the 
number of chil- dren permitted in the room will be based on the 
square footage of the room, with no fewer than sixty square 
feet per child. Sec- ond, the exception related to children 
sharing a bedroom has been clarified to specify that the 
exception relates to children re- maining with their own family. 
Third, the exception permitting children of the opposite 
gender to share a bedroom has been amended so that 
children from different families who are oppo- site gender may 
not share a bedroom unless they are under the age of 6. 
Finally, DFPS incorporates by reference in subsection 
(d) its regulation in §745.8313 of this title (relating to Is a 
waiver or variance unconditional?), which makes it explicit 
that DFPS retains the discretion to place conditions on any 
waiver or vari- ance, as well as the exceptions contained in 
§748.7. 
Comment: One commenter suggested that in light of the aim 
of the regulation to preserve family units, subsection (c) be 
modi- fied to preface the exceptions with the language 
"Because the designated facilities house mothers with their 
children..." 

Response: DFPS declines to make the change. By 
definition which is part of the rule, an FRC is a facility in 
which a child is detained with the child's mother or other family 
member, and the adult or other family member provides direct 
care and supervi- sion. For this reason, DFPS views the 
change as substantively unnecessary. 
Comment: Similarly to previous comments regarding the 
excep- tions contained in the rule text, several commenters 
raised con- cerns that because DFPS may grant a waiver or 
variance to a Minimum Standard, in addition to the 
exceptions listed in the published rule, child safety could be 
compromised and there may be a disparate standard for 
unaccompanied minors compared to those housed with their 
mothers in the FRCs. 

Response: It is true that all GROs, including the FRCs, are 
potentially eligible for a waiver or variance of a particular stan- 
dard. However, the issuance of any waiver or variance is guided 
by published standards and policy and tempered always by the 
need to protect children. 
Waivers and variances are tools to assist child-care 



providers to comply with standards within a specified period 
of time, without compromising the safety of children served 

by the 
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operation. A waiver or variance is not an entitlement. (See 
§745.8301 of this title (relating to What if I cannot 
comply with a specific minimum standard?)). Staff must 
evaluate the risk to children, along with several other 
specified vari- ables, before granting approval for a 
waiver or variance. (See §745.8307 of this title (relating 
to How does Licensing make the decision to grant or deny 
my waiver or variance request?), and Licensing Policy 
and Procedures Handbook Section 5110 (available at 
https://www.dfps.state.tx.us/hand- 
books/Licensing/Files/LPPH_pg_5000.asp#LPPH_5100)). 
A waiver or variance may not be granted if child safety 
would be negatively impacted. All waivers and variances, 
and any conditions placed on the waivers and variances, 
are time limited, and may be revoked or amended by CCL 
at any time if appropriate. (See §745.8317 of this title 
(relating to Can Licensing amend or revoke a waiver or 
variance, including its conditions?)). When granting a waiver 
or variance, conditions must be put into place to ensure that 
children are not at risk. (See §745.8313 of this title 
(relating to Is a waiver or variance unconditional?)) Such 
conditions must be easily observable and measurable by 
CCL staff as well as the caregivers in the facility. 
Licensing Policy & Procedure Handbook Section 5120 
(available at http://www.dfps.state.tx.us/handbooks/Li- 
censing/Files/LPPH_pg_5000.asp#LPPH_5120) Conditions 
are another way of achieving compliance with minimum 
standards and reducing risk to children. Conditions must be 
evaluated during each inspection and during each 
investigation relevant to the standard and the conditions. 
Id. 

(3) Comments Relating to Problems with Detention in General 
and in the Individual FRCs: 
Comment: Several commenters expressed opposition to the 
proposed rule on the grounds that the FRCs DFPS is 
seeking to license are not child care centers but rather 
detention centers designed to house individuals in the 
custody of ICE during im- migration proceedings. 
Commenters argued that although the children are housed 
with their mothers, the mothers are stripped of authority to 
make decisions for their children's well-being. Commenters 
stated that the centers are similar to prisons in that they are 
enclosed within tall walls and barbed wire fences; house a 
large number of individuals rather than adhere to any specific 
child-to-provider ratio; require the families to submit to badge 
checks several times a day and pass through electroni- cally 
locked doors for access to basic areas; limit and monitor 
access to telephones and computers which are provided to 
families at a monetary cost; discipline the families through 
the use of pepper spray and harsh consequences for 
children's misbehavior; threaten to remove children from 
mothers for failure to follow rules or if complaints are 
made; and house unrelated adults and children of different 
genders together in small non-private spaces. Many 
commenters further noted that the centers are operated by 
private prison corporations and staffed by individuals with 
backgrounds in law enforcement rather than individuals 
with experience and training in child care. Commenters also 
noted that simply hiring more staff with a background in law 
enforcement rather than child care will not change conditions 
in the FRCs. 

Response: In both the rule and this adoption preamble, 
DFPS has stressed repeatedly that whether the FRC is 
operated as a detention or secure FRC is outside its purview. 
However, pre- cisely because it appears that the mothers in 
the FRCs are di- vested of some or even all of their parental 
authority (when sepa- rated from their children, for example), 

DFPS has concluded that the FRCs and their staff are providing child 
care. The purpose of 



licensure is to ensure compliance with the standards for 
the pro- vision of such care. Those standards, as 
previously discussed, are robust. Of particular 
relevance to this question, there are many standards 
that relate to the appropriate use of discipline and 
punishment found in Subchapter M of this chapter 
(relating to Administrative Reviews and Due Process 
Hearings). There are detailed standards regarding the 
limited use of Emergency Behavior Intervention (EBI) 
found in Subchapter N of this chap- ter (relating to 
Administrator Licensing). 
Next, while it may be true that the FRCs have 
heretofore hired staff with law enforcement 
experience, this does not translate inexorably to the 
same practices continuing in the future, nor does it 
alter the FRCs' obligation to comply with the child-care 
re- lated training requirements placed on GROs by 
Minimum Stan- dards. While the training requirements 
vary somewhat based on the services provided in a 
particular GRO, any caregiver at a licensed operation 
must participate in orientation, pre-service training, and 
annual training. Orientation gives the caregiver the 
opportunity to learn about the philosophy, 
organizational struc- ture, policies, and a description of 
the services and programs the operation offers, as well 
as the needs and characteristics of chil- dren that the 
operation serves. Pre-service training focuses on 
topics relevant to job duties and must include, inter alia, 
content on appropriate discipline; child development; 
measures to iden- tify, treat, and report suspected 
abuse, neglect and exploitation; and safety and 
emergency procedures. See §748.881 of this ti- tle 
(relating to What curriculum components must be 
included in the general pre-service training?)) Each 
caregiver would be re- quired to receive a minimum of 
16 hours of pre-service training in a course led by a 

qualified instructor. (See §748.863 of this title (relating to 
What are the pre-service hourly training require- ments for 
caregivers and employees?) and §748.869 of this title (relating 
to What are the instructor requirements for providing pre-
service training?)). It must be competency based and re- 
quire participants to demonstrate competency upon completion. 
Each caregiver must complete a minimum of 20 hours of 
addi- tional training annually, including specific training on 
EBI if it is used in the facility. (See §748.931 of this title 
(relating to What are the annual training requirements for 
caregivers and employ- ees?)). Overall, the comments imply 
that licensure as a GRO would not change current practice in 
the FRC, a contention with which, as discussed above, DFPS 
disagrees. 

Comment: Many commenters expressed concern over the risk 
of psychological harm for children and families residing in the 
centers. These commenters stated that the risk is 
particularly acute for immigrants, who have often fled 
persecution, abuse, and frequent trauma in their homelands. 
Commenters also as- serted that children are especially at 
risk of developing short and long-term mental health issues 
due to being detained in the centers. One commenter 
specifically noted that infants living in detention centers have 
problems with brain development and social functioning due 
to disruptions in emotional attachments to their mothers, and 
children living in detention centers tend to have greater 
maladaptive social and emotional development, academic 
failure, and criminal involvement than children not liv- ing in 
detention centers. One commenter noted that the children 
know they are in detention centers and feel they are being pun- 
ished, thereby, normalizing the concept of detention and nega- 
tively impacting their moral development and understanding of 
the criminal justice system. Further, commenters stated that 
many women and children in the centers are exhibiting symp- 
toms of post-traumatic stress disorder, anxiety, depression, 
and 
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other mental illnesses, and are not receiving adequate treatment 
for these issues. 
Response: While DFPS is sympathetic to the concerns 
raised, the agency has no role in whether a person is placed or 
detained in one of the FRCs. However, so long as children 
are housed there, and so long as mothers are not permitted 
to fully exer- cise their parental responsibility, DFPS 
considers the FRCs to be providing child care. It is more 
protective of the children in the FRCs for DFPS to exercise its 
oversight than to abdicate its responsibility based on the 
notion that the centers are harmful. 
Comment: A number of commenters expressed concern that 
the living conditions in the centers fail to meet the basic needs of 
chil- dren and families and pose fundamental threats to their 
health and safety. Commenters' specific concerns included 
residents' inadequate access to healthy, regular meals and 
snacks; cold temperatures in the centers and residents' 
inadequate access to heating or blankets; close living quarters 
in the centers with a large number of unrelated individuals; 
unhygienic living con- ditions; other poor living conditions 
and inadequate access to education for minors in the 
centers. 
Response: Living conditions, to the extent they are covered 
by CCL's Minimum Standards for GROs, would addressed 
during the licensure process. To the extent the living 
conditions relate to be the practices of the federal government 
or its contractors with respect to adults in the FRCs, they are 
outside DFPS' scope of authority. 
Comment: A significant number of commenters expressed 
con- cern that residents' health care needs are not being met 
in the Karnes County and Dilley centers. One commenter 
noted that the US Commission on Civil Rights found that the 
Karnes County center failed to comply with federal standards 
for medical care. Commenters asserted that specific problems 
at the centers in- clude: failure to administer proper medical 
protocol; failure of medical staff to obtain informed consent of 
patients prior to med- ical treatment; unavailability of doctors 
when residents are ill; failure to timely treat residents' 
illnesses; failure to timely refer patients to hospitals when they 
are critically ill; administration of adult doses of vaccines to 
children; prescription of solely wa- ter or Vick's Vaporub to 
treat various illnesses, including serious illnesses; lack of 
follow-up care; unreasonably lengthy waiting times to receive 
care; and mothers being asked to sign waivers stating they 
have declined medical care if they leave the medical facility for 
any reason, despite long waiting times. 

Response: DFPS' scope of authority is limited to the 
provision of medical care to children in the facility, and defers to 
the exper- tise of medical professionals in the determination of 
frequency and mode of treatment. However, Minimum 
Standards contain requirements specifically geared at 
ensuring a baseline of ade- quate medical treatment for 
children in care. 
Generally speaking, an operation must provide medical and den- 
tal care to children in the operation. A child in care must 
re- ceive medical and dental care: (1) initially, upon 
admission; (2) at as early an age as necessary; (3) as needed 
for relief of pain and infections (dental) or as needed for 
injury, illness, and pain (medical); and (4) as needed for 
ongoing maintenance of den- tal or medical health. See 
§748.1501 of this title (relating to What general dental 
requirements must my operation meet?) and §748.1531 of 
this title (relating to What general medical re- quirements 
must my operation meet?). 
A licensed dentist must determine the need and frequency of on- 

going maintenance of dental health. (See §748.1503 of this 
title 



(relating to Who must determine the need and frequency of on- 
going maintenance of dental health for a child?). A health-care 
professional must determine the need and frequency for ongo- 
ing maintenance of medical care and treatment for a child. (See 
§748.1533 of this title (relating to Who determines the need and 
frequency for ongoing maintenance of medical care and treat- 
ment for a child?)). The operation must comply with dentist and 
health-care professional recommendations for examinations and 
treatment for each child. (See §748.1501(d) and §748.1531(d) 
of this title). Subchapter J of this chapter (relating to Child Care) 
contains additional requirements related to various aspects of 
health care, including immunizations, communicable diseases, 
and nutrition and hydration, among others. Additional rights for 
children in care related to treatment are found in Subchapter H 
of this chapter (relating to Child Rights). 
Comment: Several commenters expressed concerns related to 
issues with the staff at the centers. One commenter expressed 
concern about the ethical practices of the management of the 
Karnes County center after her experience as a social worker 
there. The commenter reported being repeatedly asked to omit 
written information about residents' mental health needs from re- 
ports, to lie to federal immigration officials, and to withhold infor- 
mation from residents about their rights within the center. Other 
commenters asserted that staff misconduct regarding abuse and 
sexual assault has not been adequately addressed. In addition, 
one commenter stated that the centers are not complying with 
the Prison Rape Elimination Act (PREA) solitary confinement 
practices, which require that solitary confinement of minors to 
keep them or other residents safe only be used as a last resort. 
A few commenters noted that not only are the centers under- 
staffed, but the employees are not qualified or trained to serve 
the families. 

Response: Some of the concerns are outside DFPS' scope, 

such as extent of compliance with PREA. However, CCL will 
be implementing and enforcing Minimum Standards that would 
ad- dress some of the concerns regarding staff, at least 
insofar as they are serving in the role as a caregiver to a 
child. As pre- viously discussed, Minimum Standards contain 
relatively exten- sive training requirements for all caregivers. 
For any facility that utilizes EBI, the training must include 
current information on EBI, and DFPS regulations generally 
require de-escalation and other age-appropriate techniques 
prior to utilization of any more se- vere measures. DFPS 
could not monitor staffing as a general proposition, but 
would monitor the adequacy of staff for the pur- poses of child-
to-caregiver ratios in place in the FRCs. Minimum Standards 
also require various measures related to personnel and 
record keeping. In particular a permit holder must ensure the 
reporting of serious incidents including suspected abuse, neglect 
and exploitation. (See §748.105 of this title (relating to What 
are my operational responsibilities as the permit holder?)). 
Record keeping must ensure accurate and current child 
records. (See 
§748.393 of this title (relating to How must I maintain an 
active child record?)). 

Comment: Several commenters advised that DFPS should 
take heed and not partake in the historical repetition of using 
fam- ily detention centers that inflict harm upon children and 
families. Commenters described how the T. Don Hutto Family 
Detention Center, ICE's first detention center in Texas that 
opened in 2006 and was operated by the for-profit 
corporation CCA, became a national and international scandal 
due to its substandard living quarters, inadequate health 
care, and inhumane treatment of children. Commenters 
noted that the American Civil Liberties Union of Texas (ACLU) 
and the University of Texas Immigration 
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Law Clinic successfully sued ICE to stop the use of the 
center for the detainment of immigrant children and 
families. 

Response: DFPS does not influence whether a family or child 
is placed in an FRC; rather, DFPS is carrying out its duty "to 
protect the health, safety, and well-being of the children of the 
state who reside in child-care facilities by establishing 
statewide minimum standards for their safety and protection 
and by regulating the facilities through a licensing program" for 
those children who are placed in the FRC. (See HRC 
§42.001). 
(4) Comments Relating to DFPS' Authority to Investigate 
Abuse and Neglect Allegations in the Facilities Without 
Licensure: 
Comment: Several commenters opposed licensure, stating 
that DFPS has statutory authority to investigate abuse and 
neglect in non-licensed FRCs, and therefore, can already 
provide reg- ular and comprehensive oversight of the centers 
without licen- sure. The commenters stated that DFPS offers 
no explanation of how licensing and exempting the FRCs from 
minimum child- care standards will protect the children from 
abuse and neglect. Furthermore, the commenters asserted that 
creating exemptions will weaken DFPS' ability to ensure child 
safety and well-being. One commenter suggested that rather 
than licensing the FRCs, DFPS should instead appoint an 
independent medical and psy- chological team to investigate 
reports of abuse, neglect, and ex- ploitation in order to 
monitor and assure the well-being of the detained children. 
Response: DFPS has consistently maintained that CPS 
could investigate reports of abuse or neglect by a parent or 
caretaker in the FRCs. Conducting abuse or neglect 
investigations, how- ever, is only one part of regulation. A 
child abuse or neglect investigation conducted by childcare 
licensing should be con- ducted within the scope of the 
operation's effort to comply with relevant minimum 
standards. 

Significantly, for the purposes of child protection, licensure 
of- fers an ongoing avenue to monitor medical care as well 
as al- legations of abuse and neglect and other deficiencies in 
FRCs. While the commenters were concerned that the only 
additional authority in the licensure would be to inspect 
specific licensing requirements, this is in truth a significant 
enhancement, as de- tailed herein, and invokes a 
comprehensive regulatory and pro- tective scheme. 
Responding to reports of abuse and neglect is reactive, and it 
assumes that a vulnerable individual has access to a telephone 
or the Internet to freely make the report. Licen- sure is 
comprehensive, ongoing, and gives DFPS the authority to 
make both announced and unannounced inspections, in ad- 
dition to investigating individual reports of abuse or neglect. If 
a staff member is found to have abused or neglected a child 
there could be implications to the staff member's ability to 
work in the operation, which would not occur if the facility were 
not subject to regulation as a child-care facility, specifically 
as a GRO. 

Finally, DFPS lacks authority to appoint an independent 
medi- cal and psychological team to investigate reports of 
abuse, ne- glect and exploitation. The agency itself has the 
authority to in- vestigate, but cannot without additional 
statutory authority and resources abdicate this responsibility 
and grant it instead to an independent group of medical and 
psychological professionals. 
(5) Comments Relating to the Flores Settlement: 

Comment: Many commenters argued that placing children in the 

Dilley and Karnes County centers violates the Flores settlement, which 
provides that children in immigration custody be placed in the least 
restrictive setting appropriate to their age and special 



needs, generally, a non-secure FRC licensed to care for 
depen- dent, as opposed to delinquent, minors. 
Commenters argued that the prison-like environments 
of the FRCs violate Flores, and licensing the FRCs with 
various exceptions will not remedy the violation. One 
commenter was concerned that the potential li- 
censure of the two FRCs would permit ICE and its 
private part- ners to attempt to claim compliance 
with Judge Gee's July 24, 2015, and August 21, 2015, 
orders. One commenter noted that the U.S. 
Commission on Civil Rights conducted an extensive 
investigation into the FRCs and found that the 
Department of Homeland Security and its contractors 
are not holding children in the least restrictive settings. 
Additionally, one commenter as- serted detainment is 
unnecessary because the majority of the families at 
the FRCs have already demonstrated credible fear to an 
asylum officer, do not pose a threat to public safety, and 
have relatives in the United States to house them 
while they await a hearing. 

Response: DFPS has repeatedly emphasized that its 
role with respect to the two FRCs currently in Texas is to 
oversee the care of the children who are housed with 
their mothers or family mem- bers there, not to 
determine whether the facility is secure. DFPS has no 
control over whether individuals are placed in the FRCs, 
and any outcome in the litigation is a matter outside 
the scope of DFPS' purview. 
(6) Comment Concerning DFPS' Overall Authority to 
License the FRCs: 
Comment: One commenter argued that DFPS' 
regulation of FRCs was unlawful and without 
authority because the FRCs violate state laws 
regarding the detention of juveniles. The 

commenter argued that the Texas Family Code offers a "robust 
series of statutes that specifically prohibit, and even criminalize 
placement of certain children in secure detention facilities." 
The commenter documented reasons why the FRCs should be 
considered secure detention facilities, including the use of tech- 
niques such as isolation as punishment, the existence of high 
walls, restrictions on movement, and so forth. The 
commenter then argued that because they are secure 
detention facilities where children are held, the FRCs, and 
any licensure of those FRCs, violates Texas laws regarding 
juvenile offenders. Specif- ically, the commenter asserts 
both that DFPS lacks statutory authority for and that DFPS is 
explicitly banned from licensure of the FRCs, though for the 
latter point no particular authority is cited. The rule, per the 
commenter, is without legal authority because children in the 
FRCs may be detained beyond statutory time frames and in 
contravention of other restrictions in Chapter 51 of the Texas 
Family Code (TFC), and because the children are never 
adjudicated in front of a Texas juvenile court but are being 
housed to enforce deportation laws, in contravention of TFC 
§54.011(f). Further, the commenter suggested that DFPS' 
licensure effectively aids in the commission of a Class B 
mis- demeanor under the same statutory provision of TFC 
§54.011. The commenter explained that Texas juvenile 
detention laws prohibit the secure detention of children 
under the age of ten. Finally, after arguing that DFPS has no 
authority to regulate the centers as child-care facilities, the 
commenter concluded that DFPS was obligated to 
immediately order the FRCs to cease operation because 
they have been operating without such a license for more 
than one year pursuant to CCL's enabling chapter. 

Response: The commenter's arguments related to the TFC are 
misplaced. As noted in materials attached by the commenter, 
the chapters of the TFC in question relate to facilities operated 
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by or on behalf of the Texas Juvenile Justice Department or 
on behalf of a juvenile board in the state of Texas. They do not 
gov- ern federal facilities, including the FRCs under discussion 
in this rule promulgation. To the commenter's point that DFPS 
should immediately order the FRCs to cease operation as 
unlicensed fa- cilities, DFPS has not previously issued 
regulatory guidance re- garding the FRCs' status and to take 
enforcement action against the operators of the FRCs would in 
all likelihood violate the Ad- ministrative Procedure Act, 
Chapter 2001 of the Texas Govern- ment Code, in addition to 
being patently unjust. DFPS declines to take any such action 
on the basis of a previously nonexistent regulatory 
pronouncement. 

(7) Comments Relating to the Proposed Rule Being Contrary to 
DFPS' mission: 
Comment: A significant number of commenters argued that 
the proposed rule is at odds with DFPS' mission to protect 
children and families from abuse, neglect, and exploitation. 
These com- menters expressed concern over the FRCs' ability 
to provide for the safety and well-being of children when the 
FRCs were cre- ated to detain immigrants under federal 
immigration law and are managed by privately-owned prison 
companies under contract with ICE. A few commenters 
called DFPS' integrity into ques- tion, asserting that the 
decision to license these FRCs is not mo- tivated by concern for 
the children because licensing would not address or solve the 
problem of family detention. Specifically, one commenter 
argued that the rule does not have the best in- terests of 
children in mind, but rather exists only because these FRCs 
were determined to be outside of compliance by the court 
system. Additionally, many commenters argued that if 
DFPS truly wanted to hold these FRCs accountable for the 
well-be- ing of children, DFPS would have responded to the 
numerous complaints received and investigated the FRCs 
under current authority. 

Response: DFPS has concluded that licensure of the FRCs 
is mandated and consistent with its mission to protect 
vulnerable children in care. DFPS views the licensure 
process as a tool to enhance the FRCs' ability to provide for the 
children's safety and well-being. DFPS seeks not to solve the 
problem of family deten- tion, but rather to provide protective 
oversight for children who find themselves in the FRCs. Finally, 
based on careful and ongo- ing review of the issues over the 
course of time, DFPS' position has evolved and culminated in 
the regulatory action contained herein. 

(8) Comments Relating to the Fiscal Implications of the 
Proposed Rule: 
Comment: A few commenters noted that the Child Care 
Licens- ing Division of DFPS already has limited resources so 
licensing two large facilities would have negative fiscal 
implications and in- volve a drain on other crucial agency 
resources. One commenter expressed concern over DFPS' 
estimate that the rule will have no fiscal impact upon the 
agency, questioning how DFPS would provide the essential 
protection of regular and comprehensive oversight to the 
centers without a budget. Additionally, the com- menter 
expressed concern for the lack of budget line items for 
psychiatrists, psychologists, or counselors in the private 
opera- tors' budget of $32 million a year for both centers. 
Additionally, a few commenters noted that there are other 
established alterna- tives that could address the government's 
legitimate interests in managing immigration and ensuring child 
safety without inflicting further trauma on the families and at a 
lower financial cost. 

Response: DFPS has concluded that it can absorb the workload 
associated with the rule within current resources, at least during 
the first five years following the rule's effective date. One of 
the FRCs submitted commentary that DFPS' fiscal estimates 
were too low, as discussed herein. DFPS believes its 
estimates are sound. Ultimately, the FRCs will assess the 
true costs of com- pliance to them and engage in the requisite 
cost-benefit balance analysis to determine how to proceed. 
Alternatives to the federal government's current immigration 
practice are outside the scope of this rule and DFPS' 
authority. 
(9) Comments Relating to the Berks County Residential Center 
in Leesport, Pennsylvania: 

Comment: Two commenters noted that the Pennsylvania De- 
partment of Human Services has publicly stated that it will refuse 
to renew the license of Berks County Residential Center, an 
ICE family detention center in Pennsylvania housing immigrant 
chil- dren and families similar to the Karnes County and 
Dilley cen- ters, if the practice of using the facility as a 
secure family de- tention center continues because such 
practice is inconsistent with its current license as a child 
residential facility. The com- menters urged DFPS to follow 
suit and refuse to license the Karnes County and Dilley 
centers. 

Response: DFPS respects Pennsylvania's interpretation of its 
licensing laws and regulations. For the purposes of Texas 
law, DFPS has determined that the oversight inherent in 
licensure better serves the aims of child protection than the 
lack thereof. 
(10) Comments Relating to the City of Dilley's Lack of 
Infrastruc- ture to Support the Dilley Center: 
Comment: One commenter opposed the rule, not due to the 
rule itself, but because the city of Dilley, with a population of 
only 3,894 residents, does not possess the infrastructure to 
support a large detention center. The commenter noted that 
water has cut out several times for the entire city since the 
Dilley center opened, and the center has had to call the city's 
emergency ser- vices for other unrelated incidents rather than 
being able to re- solve such issues internally. 

Response: DFPS would make basic assessments regarding the 
physical site as part of the licensure process. An assessment of 
the city's infrastructure would be beyond DFPS' authority, which 
would focus on the adequacy of the facility and its utilities vis-
à- vis the provision of child care. 
(11) Comments of Reasons for Adoption: 

Comment: DFPS received two requests for a written, 
detailed rationale of the reasons for its adoption, or non-
adoption, of the rule in question. 

Response: While no particular authority was cited, DFPS will 
err on the side of maximum transparency and construe the 
requests to be requests for a statement of reasons for or 
against adoption pursuant to Texas Government Code 
§2001.030. Again, in the interest of maximum transparency, 
DFPS will include the state- ment in this preamble, though 
such inclusion is not required by the Government Code. 

The principal reasons urged against the adoption of the rule may 
be summarized by reference to themes 2-10 detailed in the 
com- ments and response section. DFPS' reasoning for 
overruling the considerations and adopting the rule is 
discussed in detail in the summary section as well. It may be 
summarized by reiterating that the agency has concluded the 
broad regulatory scheme in 
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place for GROs will be more protective of children than taking no 
action regarding the provision of child care without a license. 
Section 748.7 is being adopted with change. DFPS staff 
made modifications to subsection (c), paragraphs (1), (2), (3), 
and sub- section (d) to clarify the extent of and reasons for the 
variances. 
The new section is adopted under §40.0505, Human 
Resources Code, and §531.0055, Government Code, which 
provide that the Health and Human Services Executive 
Commissioner shall adopt rules for the operation and 
provision of services by the health and human services 
agencies, including the Department of Family and 
Protective Services. 
The new section implements §42.042(a), Human 
Resources Code. 
§748.7. How are these regulations applied to family residential 
cen- ters? 

(a) Definition. A family residential center is one that meets 
all of the following requirements: 

(1) The center is operated by or under a contract 
with United States Immigration and Customs Enforcement; 

(2) The center is operated to enforce federal immigration 
laws; 

(3) Each child at the center is detained with a parent 
or other adult family member, who remains with the child at the 
center; and 

(4) A parent or family member with a child provides 
the direct care for the child except for specific circumstances when 
the child is cared for directly by the center or another adult in the 
custody of the center. 

(b) Classification. A family residential center is a general 
res- idential operation (GRO) and must comply with all associated 
require- ments for GROs, unless the family residential center is 
approved for an individual waiver or variance or an exception is 
provided in this section. The department is responsible for regulating 
the provision of childcare as authorized by Chapters 40 and 42, 
Texas Human Resources Code and Chapter 261, Texas Human 
Resources Code. The department does not oversee requirements that 
pertain to other law, including whether the facilities are classified as 
secure or in compliance with any operable settlement agreements 
or other state or federal restrictions. 

(c) Exceptions. A family residential center is not required 
to comply with all terms of the following Minimum Standards: 

(1) the limitation of room occupants to four in 
§748.3357 of this title (relating to What are the requirements for 
floor space in a bedroom used by a child?), except that nothing in 
this exception shall be construed to require fewer than 60 square 
feet per child; 

(2) the limitation on a child sharing a bedroom with 
an adult in §748.3361 of this title (relating to May a child in care 
share a bedroom with an adult?), if the bedroom is being shared in 
order to allow a child to remain with the child's parent or other family 
member; and 

(3) the limitations on children of the opposite gender 
shar- ing a room in §748.3363 of this title (relating to May children 
of oppo- site genders share a bedroom?), except that nothing in this 
exception shall be construed to permit children from different 
families who are over the age of six and members of the opposite 
gender to share a bed- room. 

(d) Limitation of exception. Notwithstanding subsection (c) 
of this section, and as further described in §745.8313 of this title 
(relat- ing to Is a waiver or variance unconditional?), the 
department retains the authority for placing conditions on the scope 
of the exceptions au- thorized for a family residential center, 
including conditions related to limiting occupancy in accordance with 
fire safety standards, limitations related to allowing children and adults 
of the opposite gender to occupy the same room only if they are part 
of the same family, and any other limitation determined by the 
department to be necessary to the health, safety, or welfare of 
children in care. 

(e) Division of responsibility. In addition to the 
application materials described in §745.243(6) of this title (relating 
to What does a completed application for a permit include?), an 
applicant for a license under this section must submit the policies, 
procedures, and any other documentation that the department deems 
necessary to clarify the divi- sion of supervisory and caretaking 
responsibility between employees of the facility and the parents and 
other adult family members who are housed with the children. The 
department must approve the documen- tation during the application 
process and any subsequent amendments to the policies and 
procedures. 

The agency certifies that legal counsel has reviewed the adop- 
tion and found it to be a valid exercise of the agency's legal 
au- thority. 

 
Filed with the Office of the Secretary of State on February 

10, 2016. 
TRD-201600653 
Trevor Woodruff 
General Counsel 
Department of Family and Protective Services 
Effective date: March 1, 2016 
Proposal publication date: November 13, 2015 
For further information, please call: (512) 438-3854 
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§ 42.041. Required License, TX HUM RES § 42.041 
 

  
 

V.T.C.A.,	Human	Resources	Code	§	42.041	
	

§	42.041.	Required	License	
	

Effective:	April	2,	2015	Currentness	

	
(a) No person may operate a child-care facility or child-placing agency without a license issued by the department. 

 
 

(b) This section does not apply to: 
 
 

(1) a state-operated facility; 
 
 

(2) an agency foster home or agency foster group home; 
 
 

(3) a facility that is operated in connection with a shopping center, business, religious organization, or 
establishment where children are cared for during short periods while parents or persons responsible for the 
children are attending religious services, shopping, or engaging in other activities, including retreats or classes 
for religious instruction, on or near the premises, that does not advertise as a child-care facility or day-care 
center, and that informs parents that it is not licensed by the state; 

 
 

(4) a school or class for religious instruction that does not last longer than two weeks and is conducted by a 
religious organization during the summer months; 

 
 

(5) a youth camp licensed by the Department of State Health Services; 
 
 

(6) a facility licensed, operated, certified, or registered by another state agency; 
 
 

(7) an educational facility that is accredited by the Texas Education Agency, the Southern Association of 
Colleges and Schools, or an accreditation body that is a member of the Texas Private School Accreditation 
Commission and that operates primarily for educational purposes for prekindergarten and above, a before- 
school or after-school program operated directly by an accredited educational facility, or a before-school or 
after-school program operated by another entity under contract with the educational facility, if the Texas 
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Education Agency, the Southern Association of Colleges and Schools, or the other accreditation body, as 
applicable, has approved the curriculum content of the before-school or after-school program operated under 
the contract; 

 
 

(8) an educational facility that operates solely for educational purposes for prekindergarten through at least grade 
two, that does not provide custodial care for more than one hour during the hours before or after the customary 
school day, and that is a member of an organization that promulgates, publishes, and requires compliance with 
health, safety, fire, and sanitation standards equal to standards required by state, municipal, and county codes; 

 
 

(9) a kindergarten or preschool educational program that is operated as part of a public school or a private 
school accredited by the Texas Education Agency, that offers educational programs through grade six, and that 
does not provide custodial care during the hours before or after the customary school day; 

 
 

(10) a family home, whether registered or listed; 
 
 

(11) an educational facility that is integral to and inseparable from its sponsoring religious organization or an 
educational facility both of which do not provide custodial care for more than two hours maximum per day, 
and that offers an educational program in one or more of the following: prekindergarten through at least grade 
three, elementary grades, or secondary grades; 

 
 

(12) an emergency shelter facility, other than a facility that would otherwise require a license as a child-care 
facility under this section, that provides shelter or care to a minor and the minor's child or children, if any, under 
Section 32.201, Family Code, if the facility: 

 
 

(A) is currently under a contract with a state or federal agency; or 
 
 

(B) meets the requirements listed under Section 51.005(b)(3); 
 
 

(13) a juvenile detention facility certified under Section 51.12, Family Code, a juvenile correctional facility 
certified under Section 51.125, Family Code, a juvenile facility providing services solely for the Texas Juvenile 
Justice Department, or any other correctional facility for children operated or regulated by another state agency 
or by a political subdivision of the state; 

 
 

(14) an elementary-age (ages 5-13) recreation program operated by a municipality provided the governing body 
of the municipality annually adopts standards of care by ordinance after a public hearing for such programs, that 
such standards are provided to the parents of each program participant, and that the ordinances shall include, 
at a minimum, staffing ratios, minimum staff qualifications, minimum facility, health, and safety standards, 
and mechanisms for monitoring and enforcing the adopted local standards; and further provided that parents 
be informed that the program is not licensed by the state and the program may not be advertised as a child- 
care facility; 
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(15) an annual youth camp held in a municipality with a population of more than 1.5 million that operates for 
not more than three months and that has been operated for at least 10 years by a nonprofit organization that 
provides care for the homeless; 

 
 

(16) a food distribution program that: 
 
 

(A) serves an evening meal to children two years of age or older; and 
 
 

(B) is operated by a nonprofit food bank in a nonprofit, religious, or educational facility for not more than 
two hours a day on regular business days; 

 
 

(17) a child-care facility that operates for less than three consecutive weeks and less than 40 days in a period 
of 12 months; 

 
 

(18) a program: 
 
 

(A) in which a child receives direct instruction in a single skill, talent, ability, expertise, or proficiency; 
 
 

(B) that does not provide services or offerings that are not directly related to the single talent, ability, expertise, 
or proficiency; 

 
 

(C) that does not advertise or otherwise represent that the program is a child-care facility, day-care center, 
or licensed before-school or after-school program or that the program offers child-care services; 

 
 

(D) that informs the parent or guardian: 
 
 

(i) that the program is not licensed by the state; and 
 
 

(ii) about the physical risks a child may face while participating in the program; and 
 
 

(E) that conducts background checks for all program employees and volunteers who work with children in 
the program using information that is obtained from the Department of Public Safety; 

 
 

(19) an elementary-age (ages 5-13) recreation program that: 
 
 

(A) adopts standards of care, including standards relating to staff ratios, staff training, health, and safety; 
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(B) provides a mechanism for monitoring and enforcing the standards and receiving complaints from parents 
of enrolled children; 

 
 

(C) does not advertise as or otherwise represent the program as a child-care facility, day-care center, or 
licensed before-school or after-school program or that the program offers child-care services; 

 
 

(D) informs parents that the program is not licensed by the state; 
 
 

(E) is organized as a nonprofit organization or is located on the premises of a participant's residence; 
 
 

(F) does not accept any remuneration other than a nominal annual membership fee; 
 
 

(G) does not solicit donations as compensation or payment for any good or service provided as part of the 
program; and 

 
 

(H) conducts background checks for all program employees and volunteers who work with children in the 
program using information that is obtained from the Department of Public Safety; 

 
 

(20) a living arrangement in a caretaker's home involving one or more children or a sibling group, excluding 
children who are related to the caretaker, in which the caretaker: 

 
 

(A) had a prior relationship with the child or sibling group or other family members of the child or sibling 
group; 

 
 

(B) does not care for more than one unrelated child or sibling group; 
 
 

(C) does not receive compensation or solicit donations for the care of the child or sibling group; and 
 
 

(D) has a written agreement with the parent to care for the child or sibling group; 
 
 

(21) a living arrangement in a caretaker's home involving one or more children or a sibling group, excluding 
children who are related to the caretaker, in which: 

 
 

(A) the department is the managing conservator of the child or sibling group; 
 
 

(B) the department placed the child or sibling group in the caretaker's home; and 
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(C) the caretaker had a long-standing and significant relationship with the child or sibling group before the 
child or sibling group was placed with the caretaker; 

 
 

(22) a living arrangement in a caretaker's home involving one or more children or a sibling group, excluding 
children who are related to the caretaker, in which the child is in the United States on a time-limited visa under 
the sponsorship of the caretaker or of a sponsoring organization; or 

 
 

(23) a facility operated by a nonprofit organization that: 
 
 

(A) does not otherwise operate as a child-care facility that is required to be licensed under this section; 
 
 

(B) provides emergency shelter and care for not more than 15 days to children 13 years of age or older but 
younger than 18 years of age who are victims of human trafficking alleged under Section 20A.02, Penal Code; 

 
 

(C) is located in a municipality with a population of at least 600,000 that is in a county on an international 
border; and 

 
 

(D) meets one of the following criteria: 
 
 

(i) is licensed by, or operates under an agreement with, a state or federal agency to provide shelter and 
care to children; or 

 
 

(ii) meets the eligibility requirements for a contract under Section 51.005(b)(3). 
 
 

(b-1) Repealed by Acts 2009, 81st Leg., ch. 720, § 19(1). 
 
 

(c) A single license that lists addresses and the appropriate facilities may be issued to a general residential operation 
that operates noncontiguous facilities that are across the street from, in the same city block as, or on the same 
property as one another and that are demonstrably a single operation as indicated by patterns of staffing, finance, 
administrative supervision, and programs. 

 
 

(d) A facility exempt from the provisions of Subsection (a) that desires to receive or participate in federal or state 
funding shall be required to comply with all other provisions of this chapter and with all regulations promulgated 
under this chapter. 

 
 

(e) The exemptions provided by Subsection (b) do not affect the authority of local, regional, or state health 
department officials, the state fire marshal, or local fire prevention officials to inspect child-care facilities. 
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(f) Notwithstanding the requirements of Subsection (b)(14), a municipality that operates an elementary-age 
(ages 5-13) recreation program may, in lieu of an annual public hearing, accept public comment through the 
municipality's Internet website for at least 30 days before the municipality adopts standards of care by ordinance 
if the municipality: 

 
 

(1) has a population of 300,000 or more; and 
 
 

(2) has held at least two annual public hearings on the standards of care and adopted standards of care by 
ordinance after those public hearings. 

 
 

(g) A child-care facility that is exempt under Subsection (b)(3) from the licensing requirement of Subsection (a) 
may provide care for each child at the child-care facility for not more than 15 hours a week if the child-care facility: 

 
 

(1) provides the child care so that a person may attend an educational class provided by a nonprofit entity; and 
 
 

(2) is located in a county with a population of 800,000 or more that is adjacent to an international border. 
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DECLARATION E.G.S. (full named redacted) (E.G.S.) 
 

I, EGS (full name redacted) , declare under penalty of perjury that the following is true and 
correct to the best of my knowledge: 

 
1. My name is E.G.S. (full named redacted) . I was born on redacted in El Salvador. 

I have been detained at the Kames County Residential facility with my 12 year old daughter, 
(full named redacted) (A.E.S.G.), since around March 24, 2016. 

 
2. I fled to the United States for protection and safety. Prior to being placed in this jail, the Mara 

murdered my brother-in-law in El Salvador. The same four members of the Mara then raped 
me multiple times and robbed and stalked me. My rapists then stalked my daughter and 
repeatedly threatened to rape her too. They also threatened to kill my husband if I told anyone 
what they did to me. 

 
3. In detention in the United States my suffering continues. I do not feel safe or comfortable in 

this jail because I cannot trust the jailers who want to detain and deport me to look out for my 
best interests or the best interests of my daughter. I cannot trust the strangers with whom I 
must cohabitate in jail either because I have experienced great harm at the hands of strangers 
in the past. 

 
4. My worst nightmare became a reality when my daughter was sexually assaulted in jail by a 

woman we were forced to share a room with. My daughter’s abuser remains in this detention 
center and we must see her every day. My daughter is afraid to be without me for even a 
minute. She currently sleeps in my small bottom bunk bed each night out of fear someone 
will harm her while she is sleeping. 

 
5. My daughter and I would like to be released from jail so that we can access the therapy and 

help we need. Living in detention under the threat of deportation is traumatizing. It reminds 
me of my experience being watched, followed and raped in El Salvador. We cannot sleep or 
eat as usual, are hypervigilant, cry and feel depressed. We want to be well and safe and hope 
other families do no suffer as much as we are currently suffering. 

 
My Childhood in El Salvador 

 
6. I suffered greatly in El Salvador throughout my childhood. My mother had 12 children and I am 

the fifth youngest of my siblings. My father was an alcoholic and he was extremely violent 
with my mother, me and my siblings. He was never sexually abusive to me, but one of my 
older sisters said that he tried to sexually abuse her. Since my mother had so many children, 
she couldn't care for all of us. As each of my siblings got older, we began working to help care 
for the younger siblings. My mother never supported us. I think she was depressed. She never 
gave us any advice or help growing up. 

7. I only went to school for 3 years when I was 7 years old until I was 9 years old. I cannot read 
or write. I started working as a domestic worker at the age of 10. I worked for many different 
families and frequently lived within the home of the family I was working for. 

 
8. Although working as a domestic worker was always tough, one job in particular was the 



worst. When I was 14 years old I went to live with a family to take care of their children and 
the house. The family included the mother, father, and two children. My first day on the job, 
the mother was working her shift as a nurse. The father raped me and told me to leave the 
house. I went back to my mother's house and told her what had happened, but she did not 
believe me. 

 
My Life with My Husband and Children in El Salvador 

 
9. When I was 21 years old I married my husband M.M.S.G. Together we had three beautiful 

children. In addition to A.E.S.G., we also have an 11 year old daughter and a 9 year old son. I 
love my children greatly. 

 
10. My husband and I lived for two years in Canton Primavera, and then moved to Canton 

Piedrapacha. We have lived in Piedrapacha with our family in the same house since then. 
The house belongs to one of my husband's friends in the United States, but he lets us live in 
the house. My husband has worked in the fields, and I've sold jewelry to try and support our 
family. We have little money and no assets. 

 
My Nightmare in El Salvador 

11. The nightmare that lead to my journey to the United States began in January, 2016. Members 
of the Mara 18 killed my brother-in-law. He was the husband of my sister. He had previously 
lived in the United States with my sister and their three sons, two of whom were born in the 
United States. He was deported back to El Salvador last year. One day when my brother-in- 
law was leaving his house in the early morning to go to work, he was shot and killed in the 
street. 

12. We had a wake for my brother-in-law at his mother's house. In El Salvador, when we have a 
wake, it's customary for all of the neighbors to join around the house in the patio and on the 
street. A wake for us is like a party - there's food and drinks and lots of noise. It's custom for 
the family of the deceased person to offer coffee to all of the neighbors who join to celebrate 
the life of the person who passed away. 

13. I was handing out coffee to neighbors outside around the house. It was dark, around 1:00 
a.m. There were four gang members  on the edge of the crowd  outside near  the gate of the 
house. Suddenly they grabbed me and took me to an area away from the house by a canal. No 
one saw what happened or heard since there was a lot of noise. The men were known gang 
members. I had seen them before and had seen their tattoos. The four of them were always 
together. 

14. The men beat me and threw me around between themselves asking who was going to be the 
first. After they eachraped me, they told me Ialready knew who they were, meaning that I 
knew they were gang members. They told me not to tell anyone what they had done. The 
men said that I had already seen what they could do - they had killed my brother-in-law. 
They said they would kill my husband and rape my daughter if I told anyone what they did to 
me. They said that my daughter was pretty and they wanted the samefrom her. 

15. The men finally left me there, and I went back to the wake and went to lay down. No one 
asked me where I had been or what had happened because they thought I was grieving 
my brother-in-law. 



 

16. On January 28th, classes started at school. The same four gang members began to harass my 
daughter A.E.S.G. They would stand outside of her school. They would tell young boys at 
school during breaks in the school day to tell A.E.S.G. that ''those guys  over there  say hi." 
She'd turn around and see the four of them standing there looking at her. This happened every 
day until we left El Salvador. 

 
17. Later in January, at the very end of the month,  those four men robbed  me.  I was  on my way 

to my house after having been  out collecting money  from jewelry sales  I had made that 
month. I was planning to go home then to go to the jewelry store to pay off what I had owed 
from the jewelry I had taken to sell during the month of January. I had $150 dollars with me, 
which is a large quantity of money in El Salvador. There's an open  area near my house,  and 
the four gang members were waiting  for me there.  They told  me to  give them  the money, 
and that I already knew what would  happen to me if l  didn't.  I understood  that to mean  that  
if l didn't give them the money, they would rape me again. 

18. Again, in February, the four men robbed me of my earnings for the month. That time, I had 
only collected $50. The men knew that at the end of the month I collected money from my 
sales. They were waiting for me again in the open  area nearby  my house. Again,  they told 
me if I didn't give them my money, I knew what would happen. 

19. They raped me  again around  March 2nd.  Where we live there are  only classes  in the morning. 
I was alone at the house while my children were in school and my husband was out working in 
the fields. Then suddenly the  same four men  showed  up.  They came in and  shut the door. 
They told me I knew what was coming  and not to make noise  or do anything.  Each  one of 
them raped me. They didn't say anything else but they laughed. 

 
My Decision to Come to the United States 

20. The next day I made plans to come to the United States. I asked my husband for permission to 
leave, and he asked why. I told him that it was so that we could have a better future for our 
children. My husband does not know that I was raped by the mara or that they threatened to 
kill him. Even though my husband does not know everything that happened, he was willing to 
support my decision to come to the U.S. 

21. I cannot be safe in El Salvador because the police cannot and will not protect me and the Mara 
will complete their threats if I seek police protection. The Mara kill police officers and retaliate 
when someone goes to the police for help. For example, around August of 2015, a woman 
where I live made a report to the police after she was robbed by the Mara. The police 
detained the man who robbed her for only a few days, then released him. When he was 
released, the Mara went to the woman’s house to kill her. They mixed up the houses though, 
and went to the neighbor's house with masks and guns. When the woman found out, she 
fled to save her life. The mother of my brother-in-law also made a police report about his 
murder. The police did not investigate his death at all. 

 
22. There is nowhere safe for my daughter and I to live in El Salvador. The Maras is well connected 

and finds people when they relocate within El Salvador. I’ve been raped numerous times and 
cannot bear the thought of the same thing happening to my daughter. My daughter and I left El 
Salvador in search of protection and safety in the United States in March 2016. 



My Nightmare in the United States 
 

23. When I crossed over the U.S.-Mexico border I felt relief. I had hope that my daughter and I were 
going to be ok, that we would finally be safe and protected. When immigration officials first saw 
us they screamed at us. They treated us like criminals and my daughter and I were very afraid. 

 
24. We were taken to an immigration processing station. Many people call it the “hielera”, or freezer, 

because it is very cold there. We were placed in a concrete cell. There were lots of women and 
children in the cell and we barely had enough room to sit down. We were exhausted, but there 
were no blankets or beds. The floor was concrete and very cold. There was a toilet in the cell, but 
there was no door or privacy. It is embarrassing to go to the bathroom when other people can see 
you. There were no showers. We were cold, tired, hungry and scared. 

 
25. When it was my turn to speak with an immigration officer, he asked me why I came to the United 

States. I told him because of the economy and because I was raped. He told me that  he didn't 
have anything to do with the problems in my country. When he told me that, I didn't continue to 
try to talk with him about how I had  been  raped  and my family threatened. It is very 
intimidating to talk to a man in uniform in a non-confidential space about something so private. 

 
26. My daughter and I were in the hielera for a number of days. We were then transferred to another 

place that most people call the “perrera”, or dog cage. Lastly, we were sent to a jail in Karnes, 
Texas. 

27. Living in Karnes has been very difficult for me and my daughter. We are being held by 
immigration officials who want to deport us. Although I have never lived in jail before, the 
feeling I have here – of always being watched, of being controlled, of being forced to do one 
thing or another – is a feeling I am very familiar with. This is how I felt every day in El Salvador, 
where I was raped, stalked, robbed and beaten. Life in this place reminds me of the life I fled, the 
life I am desperate to escape and protect my daughter from. 

 
28. In the beginning of my stay at Karnes my daughter and I were placed in isolation because my 

daughter was very sick. We were in isolation for four days and could not come out. It was 
horrible. 

 
29. We were then placed in a room with another family, a mother and a daughter. We were 

apprehensive to share a room with strangers, but at Karnes, there was no choice. The mother 
quickly started doing things that made us feel uncomfortable. She told us she liked men and 
women. She started explaining the sexual things she likes to do to women. She started to touch 
my daughter on the shoulder and the back, playing with her. Or at least at that time, I thought it 
was a joke. 

 
30. These jokes continued, and quickly crossed the line. The woman asked me to sleep in her bed. 

She asked me to pass her my daughter, so she could sleep in her bed. She lifted up her shirt and 
flashed my daughter. This made us feel so uncomfortable. Neither my daughter nor I could sleep 
at night. We were afraid the woman’s jokes would become reality. My daughter started sleeping 
in my bed, as she was too afraid to sleep alone. 

 
31. I was fearful something would happen to my daughter. I approached an officer and asked to be 



switched to another room. He told me there was nothing he could do. His response was very 
ugly. It reinforced how unsafe and unprotected I feel in this jail. 

 
32. Wednesday, April 13th, we were all in our room. My daughter said she had to go to the bathroom. 

While she was in the bathroom, the women opened the bathroom door while she was naked. 
Scared, my daughter shut the door. The woman opened the door again two times. After, my 
daughter came back into the room, the woman said vulgarly that my daughter's body had changed 
and that she had pubic hair. My daughter felt very ashamed. 

 
33. On Saturday, April 16th, my daughter went to our room to shower. Shortly thereafter, the woman 

also went to our room. I followed a few minutes later. By the time I got to the room, the woman had 
again opened the bathroom door. My daughter quickly put her clothes on because she was afraid. 
My daughter told me what had happened. I told our roommate not to open the door again when 
my daughter was showering. She just smiled. 

 
34. The next day, Sunday April 17th, after the 8PM count of prisoners, we were returning to our room 

when I saw the woman grab my daughter's private parts. I asked her why she did this. Again, she 
just smiled. I went directly to report this to an official. I think this would have been prevented, if 
they had taken my report seriously the first time. 

 
35. My daughter and I were moved to another room. For two nights we were in a room alone. During 

that time, my daughter slept in her own bed. We were then moved to a room with 8 other people. 
My daughter started sleeping in my bed again. 

 
36. I helped my daughter fill out a form to report the sexual assault. I have been interviewed in 

person twice at Karnes by separate officials, and my daughter has been interviewed three times. I 
am not sure who all these individuals were, but each time my daughter and I explained in detail 
the incidents, gave information about the woman who hurt my daughter, and answered all of the 
officials’ questions. I also reported the sexual assault by phone to the Department of Family and 
Protective Services. I have not been contacted again by any of the officials who have interviewed 
me. I am willing to answer any further questions and help the investigation in any way I can. 

 
37. I hope that at least someone to whom I have reported will take this sexual assault against my 

daughter seriously, because I don’t want this type of abuse to happen again to someone else. 
Since she was assaulted my daughter has had trouble sleeping and she is not interested in playing 
ball with the other children here like she used to. She is scared, has lost her appetite, and wants to 
spend the weekends sleeping. As for me, I also have trouble sleeping and have headaches. But 
most of all, I am devastated that I brought my daughter to try to escape the sexual abuse that I 
suffered in El Salvador and with which she was threatened there. Instead, she has suffered what 
we were fleeing. 

 
My Desire to Fight My Immigration Case and Be Free 

 
38. I was ordered deported without a lawyer and without the opportunity to request asylum on March 

21, 2016. Although I was granted the opportunity to speak with an Asylum Officer on April 2, 
2016 about my fear to return to El Salvador before my deportation was executed, the Asylum 
Officer did not believe that I can win asylum in the United States. During my interview I told the 
Asylum Officer about my brother-in-law’s murder, being robbed, and the ongoing harassment my 
daughter experienced from the Mara. I did not talk about being raped because my daughter does 
not know what happened to me and she was present in the room throughout my interview because 



she is afraid to leave my side in the jail. 
 

39. After my interview with the Asylum Officer, I started working with pro bono attorneys from the 
CARA Family Detention Pro Bono Project. My lawyers believe I qualify for asylum and should 
have the opportunity to apply. My lawyers submitted a Request for Reconsideration or Re- 
interview to the Asylum Office on April 19, 2016. It was denied on April 21, 2016. They filed a 
complaint with the Office of Civil Rights and Civil Liberties on April 22, 2016 and a Request for 
Precautionary Measures with the Inter-American Commission on Human Rights on April 27, 
2016. 

 
40. My daughter and I are not doing well in detention. We are both sad and we both cry. We feel like 

criminals. We cannot go anywhere without permission. Guards walk through our bedroom at night 
every 15 to 30 minutes. This wakes us up and makes us feel afraid. We are rounded up and 
counted three times a day. We feel like prisoners. We are not the only ones who feel this way. 
There is another woman here who has been here longer than us. She always cries and her child has 
stopped eating. 

 
41. I am worried about myself and think I need help. I cannot sleep and feel very on edge. I spend all 

day thinking about my past and being in jail. I feel trapped and hopeless. I think I need to talk with 
someone but am scared to talk about my past and present with the people who work here. I know 
they work for the jail that wants to deport me and my daughter. Everything is bottled up inside of 
me. I wish I was free so that I could go see a psychologist and have mental health support. I feel so 
desperate for help that approximately three weeks ago I made a request to see a psychologist here 
in the jail. I still have not seen a psychologist or received a response. 

 
42. I worry the most about my daughter. She is afraid here. She lives in fear that she will be assaulted 

again within this place. She cannot sleep and never wants to leave my side. She has made some 
friends, but they keep coming and going. Some are released. Some are deported. My daughter asks 
me “When will we go?” “How long will we be here?” “Will we be deported?” I don’t know what 
to tell her. 

 
43. I wish I was free so that I had control over the medical care my daughter and I receive. Getting 

access to medical care is not easy here. In order to receive medical attention, you need to wait for a 
long period of time. When my daughter and I got here she was very sick. She had a headache, was 
very weak, and her bones hurt. We went to request medical attention and waited for someone to 
assist us for 2 hours. After two hours, my daughter was too weak to continue waiting so I took her 
back to our room to lay down. The next day we went back. This time we were not attended until 
midnight, after waiting for four hours. 

 
44. Another reason I wish I was free is so that I could control what I eat and when. I have diabetes. 

The stress of wondering if or when I will be free again and whether or not I will be deported has 
not been good for my condition. It is hard to monitor and control my blood sugar. 

 
45. The first thing I would do if I was free is call my husband in El Salvador. I have not been able to 

speak with my husband or two children since entering the United States. I worry about them and 
wonder if they are ok. I do not know if the Mara has come after them. I need to hear their voices 
and to tell them I love them. I also think my husband could help me gather evidence for my 
immigration case. 



 

46. If I was free I would have the chance to be supported by people who know and love my daughter 
and I. We could be with our family. They could come with us to immigration court and be a moral 
support. We would be safe and comfortable with them. We could start, little by little, to recover 
from all we have gone through. 



 

E.G.S. (full named redacted)  redacted  
 
 
 
 
 

E.G.S. (full named redacted)  
 
 
 
 
 
 
 
E.G.S. (full named redacted)  



 
DECLARATION OF F.D.G. (full name redacted) (F.D.G.) 

I, F.D.G. (full name redacted), declare under penalty of perjury that the following is true 
and correct to the best of my knowledge: 

1. My name is F.D.G. (full name redacted) (F.D.G), and I was born on redacted  
in El Salvador. I have been detained in the Karnes County Family Detention Center since 
on or about April 1, 2016 with my 13-year-old son, redacted  
(N.R.C.D.). I came to the United States after my son and I were threatened with death. 

 
2. In El Salvador I lived in Canton San Jose with N.R.C.D. and my nine year old twins, a 

daughter and a son. I am separated from my child’s father and he has not lived in our 
family home since N.R.C.D. was three years old. 

 
3. Gang members are all around outside of Canton San Jose, but until January 2016, we did 

not see any gang members inside the neighborhood. However, because gangs control all 
the neighborhoods around us, we can’t move from one borough to another. Because of 
this, I did not go out of the house much – I was scared. 

 
4. One day in the second week of January 2016, N.R.C.D. came home from the soccer field. 

I was home when my son arrived. I became scared because I saw that he was very scared 
and crying. I asked N.R.C.D. what happened, and he told me that he and his friend had 
been threatened by two men as they were coming home from the soccer field. My son  
and his friend were walking home when two men who had been standing at a corner 
stopped them. N.R.C.D. explained that these men looked like Mara Salvatrucha (MS) 
gang members because they wore baggy shorts, sleeveless t-shirts, and tattoos. One of the 
men had the tattoo “MS” on his shoulder. N.R.C.D. told me that when he saw these men, 
he became very afraid.  One of the men asked my son and his friend if they were ready   
to join their gang and do them “favors.” They told them no. My son said that the man  
told them that they were going to give them a few days to think about it. If they did not 
accept and join the gang, then the two men would kill them and their mothers. 

 
5. When my son told me what happened to him, I was devastated. My mind began to race 

about how to help and protect my son. My son told me that he didn’t want to join the 
gang. He also told me what “favors” meant. Favors mean that the maras like MS recruit 
young teenagers like N.R.C.D. to do certain jobs for them. The teenagers are asked to  
sell or buy drugs, share information about members from the opposition mara, conduct 
surveillance of police and other mara, and recruit other teenagers to join the gang. After 
hearing this, I knew that we could not live like this. It also upset me that these men 
threatened to kill him if he told me what they had done. 

 
6. Out of fear, I kept N.R.C.D. at home until we left El Salvador. I didn’t allow him to go to 

school, which started a week after he was threatened. I knew the men would be looking 



for him. N.R.C.D. was saddened that he couldn’t start school with his friends. This  
school year was going to be his first year in middle school and he was looking forward to 
it. 

 
7. My family had experienced something similar in August of 2015. In that month, a mara 

tried to recruit my nephew. Like my son, my nephew was going home when suddenly 
men surrounded him and tried to convince him to join their gang. When he didn’t accept 
their offer, they warned him not to come around and said they would kill him if he did. 
Fearing for his life, my nephew immediately dropped out of high school, and in 
September, he fled El Salvador and came to the United States. Gangs like MS are serious 
about fulfilling their threats. I knew it was best to come to the United States. 

 
8. We also never found out what happened to the friend that was threatened with N.R.C.D. 

when they were walking home. One day, we just noticed that his entire family was gone. 
 

9. We did not go to the police and place a denuncia (police report) because the police do not 
help. I feared that if N.R.C.D. and I went to the police and reported what happened, the 
MS would find out, find us, and kill us. When people go to the police, the MS usually 
retaliates. 

 
10. To protect my son, I decided it was best to come to the United States. I do not want to be 

killed and I do not want N.R.C.D. to be killed. I left my two youngest children with my 
mother because I think they are too young to make the trip over. I hope to bring them to 
the United States legally. 

 
11. We left El Salvador around March 2, 2016 and entered the United States on or around 

March 29, 2016. We were arrested by immigration authorities and brought to numerous 
different detention centers. Eventually, we were taken to this jail in Karnes. 

 
12. On or around April 6, we attended a credible fear interview. At our interview, my son and 

I did not share all of the information about what happened to us because we feared 
retribution from the MS. In our country, it is common for the police and government 
officials to share information with gangs like the MS. We thought that if we shared these 
threats with the asylum office, then someone from the government would share it with 
the MS. I told N.R.C.D. that we should tell the asylum officer about gangs generally, but 
not tell them the personal details about what happened to us. If we were not personally 
involved in the story, I thought we would be safer in case the asylum officer divulged the 
information to MS. 

 
13. Since we did not understand that the information from the credible fear interview would 

not be shared, we gave the asylum officer an answer of a general fear of gang violence in 
El Salvador. After speaking with an attorney from RAICES, we now understand that such 
information would not be shared. Even after they told us that the information in the 
credible fear interview would not be shared, it is very difficult to get out of a mindset 



where you cannot trust the police or any government officials. I am still getting out of it. 
I’m very scared of dying, or of something happening to my son. 

 
14. I believe the men that threatened my son will hurt or kill my son and me if we are 

returned to El Salvador. They will hurt me because I live alone, with just my children.  
It’s been very hard for me to take care of my children on my own. Their father left us 
nine years ago. I don’t have anyone to support me or protect us. We would not be able to 
go anywhere else in El Salvador and be safe because the Mara Salvatrucha will find us. 
They are organized and connected all over El Salvador. If we go back, we are on their 
list. On our journey to the United States, we suffered hunger, cold, we had one water 
bottle to share among three people on the journey, and we traveled for 27 days. I would 
rather do all that then go back and face MS. When I’m in this detention center, I ask 
myself why I came here, but I did it to save N.R.C.D.’s life. It was very hard for me to 
leave my home behind, to leave my other children behind. But every time I think about 
what happened, I feel death is coming for me and my son, and I know I had to do this to 
save his life. 

 
15. Being here – in a jail – has in some ways been just as bad and scary as what we went 

through before getting here. Living in jail is very traumatizing. I feel trapped, hopeless, 
and depressed. I cry all night most nights. I do not think my tears will not run dry until I 
get out of here. I can’t sleep. I am always thinking about what has happened. I do not 
have any distractions here. 

 
16. One thing I would like to change about this place is living with strangers. My son and I 

are currently staying in a room with four bunkbeds, eight beds. Each day new families 
come and go. We are currently staying with a mother and her son, I think he may be 10 
years old. This ongoing change of roommates and housing arrangements keeps us always 
on our toes. We never know who we will be living with next. This has made it hard for 
my son and I to adjust and we feel anxious all of the time. 

 
17. I feel very alone here. I am separated from those I love and trust. I cannot call my 

children or family in El Salvador. I miss them and hope that they are ok. I am afraid to 
talk about my life with the people who work here and the other people who live here. I 
am afraid any information I share could be used against me or shared with the MS. 
Although there are people who work here who are sometimes nice, I know that they are 
employed by this jail and their goal is to deport me and my son. The staff wear uniforms 
and control our every move. We feel like criminals. The only people we trust are the 
lawyers with RAICES. We know they do not work for immigration authorities or the jail, 
and that they are here for our benefit – not to detain and deport us. 

 
18. My son is not doing well here either. He does not talk much. He is sad and depressed. He 

can’t sleep and does not eat like he used to. On April 9, 2016 my son broke his arm while 
here at Karnes. He fell while playing soccer during the day. The staff gave my son an ice 
pack. He was in severe pain. It was not until after 5 pm that night that someone was able 



to take a better look at my son’s arm. When they finally took an x-ray of his arm, they 
realized it was broken. We went to the hospital late in the evening and did not return to 
the jail until after 1 am. At the hospital they put a cast on my son’s arm. The cast was on 
too tight, and son’s arm went numb. We were not returned to the hospital until 
approximately two weeks later. My son is still in great pain and cannot lift his arm up. 

 
19. One of the reasons I would like to be free is because I do not have any control over my 

access to medical care here. I would very much like to work with a therapist or counselor. 
I am not doing well. Although I was able to see a psychologist here two times, it is hard 
to create a trusting relationship with people who work here given their job of detaining 
and deporting me. I don’t think our conversations are confidential. I would also like to 
see an OBGYN. I have been having a menstruation-related problem for about a month. I 
asked to see a doctor some time ago, but I am still waiting. This problem has me very 
worried. 

 
20. My son and I are suffering here. We long to live beyond the walls of a jail without the 

constant fear of return to a place where we will be killed. We hope for peace and safety. 



 
F.D.G. (full name redaction) redacted  
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F.D.G. (full name redaction) 


