
IN THE UNI'J:£.D STAT.ES DISTRICT CO~RT 

RJR TH.C EASTER.::; DISTRICT OF LOUISIA;;A 
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L EANDER ti. PEREZ, SR., et aL,) 

DEFEl\DANTS ) 

FLA.INTI Fl~S 1 PIU'TRIAL M.EMJRA~·DUM iJ? .LAlv 

ground of the action~ Part II describes :he nature of the 
I 

that reliefo It deals with questions 

of equity (Subpart II(A)), of c omity (S~bpart II(B)), of 

the import of thE federal anti-i~junction statute (Subpart 

II(C)), and of the standing of the several plaintiffs to 

raise the substantive points which they asse:-t (Subpa:-t 

!I(D))a Par~ III deals wi~h the merits cf the con~roversyo 

!t identifies the theories of each of the Causes of Action 

set forth in tte A~~nded ~ompl~int, tne sources of law 

susta:.Li;--1g eat:h, the authorities r:·po:i ~. vl1ich. plainti.f::s 

principally reJy 1 and the e:!.enierlt.": of each Cause vvhich 



2. 

plaintiffs will establish at the hearinc of this matLoL 

The subj ect matter of the la wsuit rnuy be briefly sta~cd 

at the outset. Plain tif: Sobol, a domiciliary of ttie Distric~ 

of Columbia is an attorney, c: m-:::mbcr of dw bars of the 

D i s t r i c t o r Co l um b i a , -ch e S ta t e of' Ne'·' Y 0 r k , th c Sup r- em e Court 

of the Unit ed States, the Court of Appeais for the Fifth 

Circuit , and this Court. He is a staff attorney for the 

Lawyers Constitutional Defense Co~mittee (hereafter LCDC), 

a charitable corporation orga11ized under New York law to 

furnish free legnl services to persons otherwise unable to 

obtain satisfactory rep:rescntati o r. ,in matters involvine-

f'ederal consti-cutionc:il ric-llts , ar!':l particul<.irly rights of 

rar,ial equ<:Jli:.y. Plain;;i ff ::)obol i.s an ex~ert in siich 

matters . He is temporarily resident in the Stnte of Louis~&n8, 

where he handles legal matters as an expert in the federill 

questions involved . Neither he nor LCbC receives 8~Y fee or 

cor;1pensa t ion in connection with any such matters . In . ' a i. '-

matters, P1aintiff S ohol is associated with the off i ce or 

Collins, Do uglas and Elie , a firta of J:\£gr0 at~orncy~: admit"-ct:!ci 

to the bar of the State of Louisiana . 

In assoc .i.nti.on 1vith ~·lessrs . Collins and Doaglc:is o:f that 

.Cirm, Plaintiff Sobol undertook in November , 1966, to rep -

resent Pla~ntiff Duncan, a Negro resider1t of Plaquem ines 

Parish . Du~can was charecd in the Parish. with a criminal 

oI'fense·arisin& out of an interraci.al incident a-ctending 

the desegregation of the Pl::.qucmincs schools u nder order 

of this Court. The cirn rgc; 1·:a s firs(; prosecuted in the 

juvenile court, where Collins and Sobol appeared for Duncan, 

and Collins introduced So~ol as be ing from the District 

of Columbia and as his asso~iatc . 
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a defensive motion challenging the jurisdiction of the 

juvenile court, Du~can was charged with simple battery, 

tri~ble in the Twenty-Fifth Judicial District Court, and 

the juvenile charge was col pressed. Soti61 and Collins, 

on behalf of Duncan, filed a request for jury trial in 

the District Court, on federal constitutional grounds. 

This was denied, and on January 25 Sobol tried the 

battery case in Collins 1 abse~ce, without objection by 

the court or the district attorney. Duncan was convicted. 

Sobol, Collins and Douglas filed "- petition for .£.:=.E.:!}crari 

in the Supreme Court of Lo~isia~ a, raising the federal jury 

contention. This was denied. Sobol thereupon inmediately 

sought by phone and obtained an appointment v;i th the pun~ 

trial judge (the Honorable Eugene E. Leo~, a defendant herein), 

for the purpose of arranging Du~ca~ 1 s rel~ase on bond pending 

further review by the SupreDe Court of the United States. 

Sobol met with Judge Leon in Plaquemines Parish on February 21, 

1967, and bond for Duncan w~s arranged. Sobol was then arrested 

as he left the courthouse, on a bench warrant issued by Judge 

Leon upon an inforlliation filed by District Attorney Lear.der 

H. Perez Jr. (a defendant herein), charging Sobol with the 

unauthorized practice of law in ?laquemines Parish on January 

25, 1967 (the D':::'.-.~ trial ca-:e). Sobol was fingerprinted, 

11mugged, 11 co:npelled to surrender his brief ca.se and other 

personal property, and jailed for three hours before he could 

be released on a $1500 bond. 

The present action ~as thereupon instituted by 
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Plaintiff Sobol, and by Plaintiffs Duncan and Reynolds as 

representatives of the class of Negroes and civil rights 

workers \I/ho are Sobol' s present and prospective clients, 
' ' 

seeking (i) a declaration of the unconstit~tionality of 

the statutes under which Sobol is charged, on their face 

and as ap?lied to Sobol, (ii) restraint of the enforcement 

of those statutes both in the p~nding prosecution of Sobol 

and by future arrest and prosecution of Sobol for the 

unauthorized practice of law, and necessary inci-

dental relief against the fu~ther h a ras sment of the 

p1a.in tiff so 

The statutes under which Plaintiff Sobol is charged 

ar ,:= L.S.A. - R.S. §§ 37:213, ~7:2lt;, as follo1·:.s: 

No natural person, who ha s not first 
been duly licensed and admitted to prac­
tice law by the Supreme Court of this 
state, no partnership exc ep t one formed 
for the practice of law and composed of 
such duly licensed ~atural perso~s, and 
no corporation or voluntary association 
except a professiona l law corporation 
organized pursuant to Chapter 11 of 
Title 12 of th2 Revised Statutes, shall: 

(1) Practice . law; 

(2) Furnish atto~n eys or counsel or an 
attorney and cou~s e l to render legal services; 

(3) Hold hi~sclf or itself out to the 
public as being entitled t o practice l aw; 

(4) Render or furnish legal s e rvices or 
advice; 



(5) Assume to be an attorney at law 
or counselor at law; 

5. 

(6) Assume, use or adver~1se the title 
of la\eyer, attorney, counselor, advocate 
or equivalent terms in any language, or 
any phrase containing any of these titles, 
in such manner as to convey the impression 
that he is a practitioner of law; or 

(7) In any manner advertise that he, 
either alone or together with any ot~er 
person, has, 01vT1s, conducts or maintains 
an off ice of any kind for the practice 
of la\v~ 

No person, partnership or corporation 
shall solicit e~ployment for a legal 
practitionero 

This Section does not prevent any cor­
poration or voluntary association formed 
for benevolent er charitable purposes and 
recognized by law, from furnishing an 
attorney at law to give free assistance to 
persons without means. 

Any natura l person who viol ates any pro­
vision of this Section shall be fined not 
more than one thoasand dollars or imprisoced 
for not more that [sic} two years, or both., 

Any partnership, corporation or voluntary 
association whic!1 violates this Section sr ... 2.11 
be fined not raore than five thousand dollars. 
Every officer, trustee, director, agent, or 
employee of a corporat ion or voluntary as­
sociation who, directly or indirectly, en­
gages in a~y act violating any provision of 
this Section or assists the corporation or 
voluntary association in t~e performance cf 
any such violation is subject to th~ penalties 
prescribed in this Section for violations by 
a natural person. 

Except as provided in this Section, no 
pers on licensed or q~alified to practice 
as an attorney at law or as an attorney 
and counsellor at law in any other state 
and temp0rarily present in ~his state shall 



practice law in this state, unless he has 
been first duly licensed to prastice law 
bv the suoreme court of this state or un­
l~s s he a~ts in association with some at­
torney duly licensed to practice law by 
the supreme court of this stateo 

Nothing in this Chapter prevents the 
practice of law in this state by a visiting 
attorney from a state which, either by 
statute or by some rule of practice accorded 
specific recognition by the highest court 
of that state, has adopted a rule of reci­
procity that permits an attorney du~y licensed 
and qualified to practice law in this state 
to appear alone as an attorney in all courts 
of record in the other state, without being 
required to be admitted to practice in such 
other state, and witho~t being required to 
associate with himself some attorney admitted 
to practice in the other state. 

Whoever violates any provision of this 
Section shall be fined not more than one 
thousand dollars or imprisoned for not 
more than two years, or both. 



I. JUR.ISDJ:CTIUN 

Jurisdicti on here rests principally upon 28 U.S.Ca 

§ 1343( 3), ( 4) ( 1964), \\'hich empowers the Court to enter-
'. 

tain suits authorized by REV. STAT. § 1979 (1875), 42 

UoS.C. § 1983 (1964), for the vindication of federal 

civil rights. The sol~ essential elements of a claim 

under § 1983 are the deprivation (A) under . color of 

state law, (B) of a right, privilege or immunity secured 

by the Co:1stitutio;1 arid la':is of the United States. E:...3:.'.'. .. ' 

Education, 373 U.S. 668 (1963); Bond v. Floyd_, 385 U.S~ 

116 (1966)0 

(A) Defendants are. sued in their capacities as 

official s and officers, the suit seeking restraint of 

acts which they perfon;; under the authori·cy o.f office 

and by the powers of office. Plainly, the color-of-·law 

requirement is thus satisfied, and this is so whether 

the defendantsT enforce~ent against Plaintiff Sobol 

of LS.A. - R.S. §§ 3~/:213, 37:214 is p1·oper or abusive 

as a matter of sta.te le.we Monro.i?. v. _?ap~, su-e._1.:._~, 365 U~S. 

U .. So at 674; '' ~ Pf1· "'i-e ,. " ... .: __ ~_.:::..~' 380 U.S. 479, 489-

492 (1965). 

(B) Whether plaintiffs are correct in their as-

sertions that the prosecution of Sobo l abridges thei~ 

fe~eral constitutional rights is of course a question 



8 .. 

going to the merits, and it is discussed as such in Part 

III, infra. For jurisdictional pu~poses, it is sufficient 

to establish that the nature of the rights claimed places 

them within the category of "rights'; privileges or im-

m.uni ties secured by the Constitution and laws, 11 which 

§ 1983 protects. Tha~ category of rights is best epito~ized 

by Mr. Justice Stone's famous p~1rase: a nright or immunity 

o·~ of personal liberty, not dependent for its existence 

upon the infringement of property rights. 11 Hague v. g_. I. O_'..' 

307 U.S. 496, 518, 531 (1939)(plurality opinion), approved 

(disposition on other grounds). Plaintiffs' claims are 

self-evidently of this sort; and each has been hel~ t he 

proper basis for § 1983 relief. Concerning the plaintiffs' 
Amendment 

First-Fourteen th /claims of rights of free expre ss ion, see i 

claims of denial of the equal protection of the laws 1 

e.,g., Gayle v. Br01,:der, 142 ?. Supp. 707 (M .. D ... Al2,.., 1956), 
... _....._._ ---- -----
aff~er curiam, 352 U.So 903 ( 1956); Evers Vo D1:1yer, 358 

U.S. 202 (195S)(per curiam), and their claims of harassment 

and intimidation by groundless prosecution, ~~{\.A .. 9_:_?_._ v. 

T~_ompso~, 357 F.2d ~31 (5th Cir. 1966); Carr:1ic9ael v,, Al le~~' 

267 F. Supp. 985 (N.D. Ga. 1966); con cerning Plaintiff Sobol's 

right to practice his profession without arbitrary and dis-

crimin a tory interference , J?_!'daE_ Vo Hutcheso:--: , 323 F.2d 597 

(4th Cir. 1963); Hornsby_ v. ~llef!., 326 F.2d 605 (5-th Cir" 1964), 
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~aring denied 1 330 Fo2d 55 (5th Ciro 1964); concerning 

the claims of the class of client plaintiffs to protection 

of their federal constitutional rights in state criminal 

proceedings, e.g..,, ~inaldi Vo Yeage,r, 334 U.S .. 305 (1966), 

of their rig~t of access to the co~rt3 to present federal 

issues, Smartt v . Avery, 370 F.2d 788 (6th Cir. 19671; 

Johnson v. Avery, 252 r. Supp. 783 (M.D. Tenn. 1966), and 

particularly of their righ~ to co~ns e l, Cooner v. Hutchi~s~n, 
~-·~ 17 

184 F.2d 119 (3d Cir.., 1950)(disposition on other grounds).~ 

y The claims enumerated in the text are the principal substan­
tive points upon which plaintiffs rely, as will appear in Part 
III infra. Of course, the jurisdiction tonferred by §1983 to 
adju"<ri-cate those points c2.rries wi~ch it pendent jurisdiction 
that permits the Court to determine the controversy on any 
ground it finds appropriate, be it one of federal law, Rooero 

• • . +- • ...., 5 8 T" 3 - '1 -;;;-.~,-o---V o Inter:-iat1onal Tern1n[cl 0Dera~1ng Coo, .j _ u.S. , :::;..,., _,c; -

381° ( 1959), or state law, Tf'ni ted-Mlne--i;fo rkers v. Gibbs, 383 
U~S. 715 ( 1966)" ~·-~--· --·--

----·-... --~--
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II. THE NATURE OF THE ACTH)~ AND PLAI:.JTIFFS' 

RIGHTS TO 'L-i.E ;(ELI :SF SOUGi-iT 

Plaintiffs' a::ti.):t i:3 a c'1as.si·: equitable typ2: 

the suit against state officials for a declaration of the 

unconstitutionality of 

o~ as applied, and for 
I 

a state penal statute, on its face 

an injunction of its enforcenent 

against the plaintiffs. Although this sort of action has 

1ltely been projected into prominence by the civil 
y 

C>nfrontations of our time, it is, of course, an 

rights 

old 

abd well-established form. At 
3/ 

209 U.S. 123 (1908) ,- such snits have been ente::::-tained in 
I 

the federal courts, whe:re the traditional require;:i.ents of 

equity are met. Their maintenance is indeed assumed by the 

t~ree-judge-court statutes, 28 U.S.C. §§ 2281-2284 (1964), 

p rs:_iant to whicr. this Court is convenedQ 

There cc.n thus be no question as to the general 

propriety .of the relief sought. Persons subject to prosecution 

uJder state penal statutes m&y have them declared unconstitu-

3A Ex parte Young was described in Dombrowski Vo Pfister. 380 
D .. s:-4'Y9;"483 Tf965), as :1the fo'..intainhead-01' icde-:ralfr{J'...!:ictior...s 
against state prosecutions~ 11 
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tional, ~k' Ev~ v. Di\'yer, 358 UoSo 202 (1958)(per curia:n); 

· Guyot v. Pierce, 372 F .. 2d 658 (5th Cir. 1967); \fare Vo Nichols, 

266 F. Supp .. 564 (N.D. Miss .. 1967)(three-jLdge court), and may 

obtain injunction both of their future enforce~ent by arrest and 

prosecution, ~g .. , Hague v .. f~_l_:_Q., 307 U.S .. 496 (193'.J); 

Strother v. Tl:.o:7!p.srrn, 372 F.2J 654 (5th Cir. 1967); Carr,iich2.el 

v,. Allen, 267 F. Supp. 985 (.:-\. D. Ga" 1966) (three-judge court), 

and of the continued maintenance of any p2nding prosecution, 

Riner, 343 F .. 2d 226 (5th Cir. 1965); Hul:_ett v .. Ju~ian, 250 

Fo Supp .. 208 (M.D. Ala. 1966)(three-judge court) .. Similarly, 

persons whose federally p:i:-otected rights a:!'.'e jcc.opardized by 

the criminal prosecution of third partie3 5 a~; •.vhere the effect 

of the prosecution may be to coerce the third party in a 

course of conduct which abridges the complaining person's 

federal guarantees 1 are entitled to an injunction both of 

future prosecuti8ns, e.g., Pierce v. Societv of Sisters, 268 --·- ----~-----------

U .. S~ 510 ( 1925); Mo:.:-rison. v. p_~is, 252 F.2d 102 (5th Cir. 1958), 

and of pending prosect1ti.ons, Truax v~ _!{a.:i.ch, 239 U .. S. 33 (1915); 

United States v. Woo_~, 295 Fo2d 772 (5tfi Cir. 1961.)., In all 

of these situations, certain prerequisites must be met to 

justify declaratory and injunctive relief. We now turn to 

these. 

A .. _:E.qui ty o 

As in any equitable action 1 relief by declaration or 

restraint against a criminal prosecution is appropriate only 
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whe~ the traditional de~ands of equity are met: a showing 

of irreparable injury, and of the inadequacy of legal remedieso 

In the present context, these two matters are so closely inter-

related that it appears appropriate to discuss them together. 

Plaintiff Sobol's pro32cution has a number of striking 

characteristics which lie at the heart of the plaintiffs: 

equitable claim: 

(1) The prosecution is not for a single isol~ted act, 

but for conduct by Sobol v;hich is an integral part of his daily 

activities; it thus coerces and threatens him i~ every aspect 

of his professional practice. By this prosecution, he is in-

timidated against the performance of any act, any,-:here in 

Louisiana, which might fall \'Ii thirl the extrelilely sw.:~ eping 

strictures of L.S.A. -· R.S. 37:2J3, ~_up ra, pp. 4-5. Thi~; 

is an extreme example of a case= in ·shich (to quote a common-

place of f ede!'al eq-..:ity doctrine) nplain tiff \·.ran ts to pursue 

a continuing co· .. irse of conduct which , under the terms of the 

stat~te [which he ch alleng~s] ••• ,would involve a multipl~city 

of off enseso 11 PART & WECHSLER, THE FEDERi\.L COURTS AND THE 

F.EDER/-\.L SYSTEM .S63 ( 1953) o 

(2) The course of conduct in which Sobol is deter~e~ 

by the in_ terrorem effec-~ of tr1e prosecution is the whole of 

his professional lifeo He is pu~ completely out of operatioG, 

destroyed in his work as an attorney. To use another equitable 

commonpJ.ace, his means of liv·e :!..ihood <'. ·re totally deniedo Se.::: 

T~~ax Vo Raich. 230 U.S. 33 (1915)~ ---· ____ , 



(3) But SobolTs work as an attorney is not merely 

a livelihood; it is also his method of p0litical expression, 

and as such an activity within the broad prot~ctions of the 

First Amendment. See N.A.A.C.P. v. Button, 371 U.S. 415 (1963). 

His prosecution is '~nder a statute regulating expression 

[and therefore] involves imponderables and contingencies 

that themselves may inhibit the full exercise cf First Amend­

ment freedoms •••• When the statutes also have an overbroad 

sweep, as is here alleged, the hazard of loss or substantial 

impairment of those precious rights Bay be critical.': Dombrowski 

(4) The exceedingly harsh penalties of the statutes 

under which Sobol is prosecuted (u~ to two years imprisonment 

and a thousand dollars for each act as an attorney, within 

the catalogue enumerated in L.S.A. - ~S. 37:213) make it 

impossible, as a practical matter, for Sobol to contest his 

right to professional existence in Louisiana by risking and 

defending prosecution. Not Sobol alone, but every officer of 

LCDC 1 and every director, trustee, agent or employee of LCDC, 

is subject to the drastic statutory pe~alties if the theorv 

of Sobol~s prosecution is sound. Every volunteer outstate 

attorney assigned by ~CDC to assist Sobol is liable to those 

penalties; and Sobol, LCDC, and its officers, directors and 

agents, are liable to them on account cif every act of a 

volunteer. The total threat, and its repressive effect, are 

staggeringQ 
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(5) This repressive effect throws its pall not 

only upon Sobol rs functio~ing as an attorney, and upon 

LCDC's functioning as a civil rights legal aid associa­

tion. It also threatens the activiti~s of Negroes and 

civil rights workers, whose assertions of their federal 

constitutional and statutory rights to free expression, 

to the franchise, and to racial equaljty, have met with 

per sis tent leg a 1' opposi t :.on in Louis ic..;ia. These persons 

(represented by Plaintiffs Duncan and Reynolds) look to 

Sobol for protection and for the ~egal vindication of their 

vital federal guarantees. His repression wit~draws that 

protection and intimidates them throughout the range of 

their activities~ 

(6) Sobol's defense of the-criminal prosecution 

provides no adequate mean~ of terminating the repression 

and intimidation. As plaintiffs will show, the effect of 

the prosecution has already been to deny Sobo1 1 s right to 

function in o~her parishes as well as Plaquemines. During 

the pendency of the prosecution, Sobol and LCDC are ef­

fectively hamstrung in their vital work within Louisiana. 

Sobol's clients and those who dep~nd upon him and upon 

LCDC for protection are intimidated in their own civil 

rights actlvity. They are deterred from seeking his s~p­

port both because the State of Louisiana is asserting in 

this prosecution that he has no right to represent them 

and because the prosecution evidences an official e~raity 

to Sobel that warns them to stay clear of him. If Sobol 
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1s tried and acquitted on this single Plaquemines charge, 

his status with regard to all of the other activities 

described in L.S.A. - R.S. 37:213 will remain in doubt 

nonetheless; and the notoriety of this prosecution, of 

this assertion of state power to deny Sobol's professional 

standing 1 will continue to inhibit his own activities, 

LCDC's, his clients' and his prospective clients~ If he 

is tried and convicted, the repressive effect of the 

prosecution will carry well beyond the period of pendency 

of any appeal .. Postconviction vindication of his rights 

even if these survive the "imponderables and contingencie.s 11 

of criminal li tiga tio:-i, see Domb:co1.\lski Vo Pfister, ~pra 

will neither give him the necessary scope of protection 

sought in the present declaratory and injunctive action, 

nor dissipate the impact on his prospective clients, the 

class plaintiffs here, of the threat to hi~ and to them 

which this prosecution represe:1tso 

These circumstances, singly and collectively, make 

a plainly compelling case for equitable relief .. The Supreme 

Court has long recognized that the enforcement or threatened 

enfol'"cemen t of a penal statute \v:-iich totally denies a man's 

pursuit of his occupation constitutes the sort cf irreparable 

injury, irremediable by any legal remedy, that justifies an 

_?_isters,, _suora~ This is obviously the more true \vh.ere ti.1e 

man is an attorney, since the threat to him jeopardizes 



16,. 

a broad range of activities of his clients, who arc vitally 

dependent on him for their own protection. The impa~t on this 

client class of the recent, deplorable, increasingly frequent 

instances of harassment of civil righi3 attorneys has been 

judicially noticed, N.A.A.C.P. Vo Button, 371 U.So 415 (1963); 

Lefton v. Citv of Eattie_s~ur,s., 333 ?.2d 280 (5th Ciro 1964), 

and the federal courts have been c ommensurately vigilant to 

protect the attorneys by the injunctive remedyo Dombrowski 

v. _?fister, 380 U.S., 479 (1965); lore~~ Vo Hutches:)n, 323 

F.2d 597 (4th CirD 1963). It is significant that the clie~ts 

11are not being prosecuted;. they hav e not violated ti:le state 

la iv [which is challenged as unc onsti t u t ion al]; they are 

seriously affected by the provisi on of the statute which 

places a crimi;-ial penalty [on the lawy~ r, and] .... it is 

not even apparent that they could put themselves in position 

to be arrested and prosecuted [under the statute] even if 

they sought to test their constitutiona l rights in that 

manner •000
11 ~iso.'.;l_Vo Davis, 252 Fo2d 102, 103 (5th Cir.. 

1958). For if the ~ttorney capitulates under the coercive 

force of the prosecution, the client s ' rights are effectively 

destroyed without possibility of legal redres s . And the excep­

tionally severe penalties of th~ Louisiana unauthorized-practicf 

legislation make capitulation a distinctly likely -- perhaps 

necessary -- course, if the prosecution is allowed to go 

fonvardo Cf. .Ex pa rte ~~U'2_~, 20 9 UoS o 123 ( 1908) o 

Moreover, it is crJci a l tha t the entire r ange c f 

activities threatened by Plai ~tiff S o~ol's prosecut i on 
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under the vague and s~ceping restrictions of L.S.A. - R.S. 

§§ 37:213, 37:214 is within the protection of the First Amend-

ment. This is true of Sobol 1 s own conduct (see po 13, supra; 

Part III, infra), and of his clienti~o It is true of LCDC 1 s 

conduct, and of the conduct of its volunteer attorneyso Each 

is an act of expression, an exercise of the freedoms of ex-

pression to which the Fi:cst Amendment has given a "prefe:::red 
y 

position. 11 "These freedoms are delicate and vulnerable, 

as well as supremely precious in our society. The threat of 

sanctions may deter their exercise almost as potently as the 

actual application of sanctions.a N.A.A.C.P. Vo Bu.!!_£n, 371 

U.S. 415, 433 (1963). 1 ~istoric a lly, these preferred and 

paramount rights have continually come under attack from the 

best intentioned sources ~ And once the erosion of these =ights 

is permitted to begin, it is exceedingly difficult to haJt and 

the intervening d amage may be irreparable. 11 Wolff v. Se~-~c;__!ive 

Service Local Board No. 16, 372 F.2d 817, 822 (2d Ci r. 1967). 
-~- ·-----
For this reason, the Supreme Court in Dombrowski v. Pfister, y ---· ----
380 U.S. 479 (1965), required the federal injunction of 

state criminal prosecutior:.s that either are maintained under 

4/ Marsh v. Alaban1a , 326 UoS. 50 1 , 509 (1946), and 2.Uthorities 
"C"ite-d;-Saia V:-N e\·; ·York, 334 U.S. 558, 562 (1948); see New York 
Times c-O:V,,, Su1T3:\·an, 376 u.s. 25 4 , 269-270 (1964). ----

~):In Qsm~_ro·:J~1:'_~ _the .L Supr~m: Court 0 :e~er~ed. a judgme? t denying 
1nJunct1ve re11ef. I~s no~d1ng, thc~eiore, is that tne federal 
district courts are required to grant such relief upon the 
sort of shoi.ving described l.n the Court's opinion, quoted in 
text infra. Since considera ble disc r etion is ordinarily allo~ed 
a dis 1-r1cf co:n· t ir:. s u ch equit ab l e mat t e rs, the i mp l :i.c a tiD n is 
plain: a distric t court ma y g r ant rel i ef on a showing l ess ccm­
pelling th a n that made in Do::nbro1,;ski; a:-1ci 1 when o. sho'.;in g meet :in; 
the Dorr:bro',vs"ki standards anp e a rs, 1 t mu st g rant inju,1 c tiv e r elief. 
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statutes "challenged •oo as overly broad and vague regula-

tions of expression, fl 380 UaS. at 490, or are maintained 

"without any hope of ultimate success, but only to discourage 

civil rights activities, 11 ibid • 

••• For, in such cases, the stitutes 
lend themselves too readily to denial of 
those [First Amendment] rights. The assuQp­
tion that def~nse of a criminal prosecution 
will generally assure ample.vindication of 
constitutional rights is unfounded in such 
cases.oo• Because of the sensitive nature of 
constitutionally protected expression, we have 
not required that all of those subject to over­
broad regulations risk prosecution to test 
their rights. For free expression -- of transcendent 
value to all society, and not merely to these exer­
cising their rights -- might be the loser.a•• For 
example, we have consistently allowed attacks on 
overly broad statutes with no requiremen t that 
the person making the attack de~onstratc that his 
own conduct could no~ be regulated by a statute 
drawn with the requisite narrow specificity •• oo 
We have fashioned thi8 exce~tion to the usual 
rules governing standing ••• because of the 
' •oo danger of tolerating, in the are a of First 

Amendment freedoms, the existence of a penal statute 
susceptible of sweeping and improper application.' 
••• If the ruJ.e were otherwise, the contours of 
regulation would have to be ham~ered out case by 
case -- and tested only by those hardy enough to 
risk criminal prosecuti on to determine the proper 
scope of regulation •••• By permitting deter~ination 
of the invalidity of th2se statutes without regard 
to the permissibility of some regulation on the facts 
of particuJar cases 7 we have, in effect, avoided 
making vindication of freedom of expression await 
the outcome of protracted lit iga ti on. Mo:i.'.'eove r, \\'C 

have not tho~Jght that the improo2.bility of successft.:l 
prosecution makes the case different. The chilling 
effect uoon the exercis e of First Amendment riehts 
may deri~e from the fact of the prosecutjon, ~ 
unaffected by the prospects of its success or failure. 

[A]ppellan~s have challenged the statutes as 
overly bro ad and va gue regula tions of expression •••• 
r1\1]1- ~ """'""' pro-.:.-•u+:o"'" 2re ac+'·"'l"JV ~-1-ireat.., ,,,,.r,, L 1 11 e re ~ a.., ;.i c L ~ , " ·- c ~ ~ _, ~ . ~ . - u -- . . - • _ . ~ .. ' ~ - • 

this c:1alt e.11 9 .. :.. tr ri ··~t c1.e,~-r.1_~1 f~7··-'(•· ~ .... ~ •. ~- ~ it~.:-- · .. i-·- .. ~, ... • .... t, 



the threat of irreparable injury required by 
traditional doctrines of equity. (380 U.S. 
at .. 436-437, 490.) 

The question of equity in the present case is 

plainly controlled by Dombrowski and by the decisions in 

this Circu'lt foilo\'Jing it. I-J.A.A.C. P._ v. Thomps~, 357 

F .. 2d 831 (5th Cir. 1966); ~':::Y_?t v. Pierce, 372 F.2d 658 

(5th Ci:".'. 1967); Strother v. ThOmtJSOn, 372 Fo2d 654 (5th 

Cir .. 1967); Carmichael Vo Allen, 267 F. Supp. 985 (N.D. 

Ga. 1966)(three-judge court); \~a-~ v. ~ichols, 266 F. 

Supp .. 564 (N.D. Mis3u 1957)(three-judge court). For 

here, as in pombrowski itself, a sweeping state penal 

enactment is being enforced in such a fas~ion that 

19. 

the 11area. of proscribed conduct will be adequately clefined 

and the deterrent effect of the statute contained ~it~in 

constitutional limits only by authorit2tive constructions 

sufficiently illuminating the contours of an otherwise vague 

prohibition.o•• [T]his cannot be satisfactorily done throug~ 

a series of criminal prosecutions, dealing as they inevitably 

must with only a narrow portion of the prohibition at any 

one time, and not contributing materially to articulation of 

the statutory standard. We believe ~hat those affected by a 

statute are entitled to be free of the burdens of defending 

prosecutions, however expeditious, aimed at ham:nering out 

the structure of the statute piecemeal, with no likelihood 

of obviating si:nila;.-- uncertainty fo:r others~ 11 379 G .. Sg at 

379 (1964). 
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Here, also, as in Dombrowski, a civil rights lawyer 

is being harassed. The prosecution herein has not ignored, and 

this Court should not ignore, the 11sig.na1n or 11 target 11 aspect 

of the charge against Plaintiff Sobol" It is a deep, broad and 

viciou3ly effective thrust against the civil ri_ghts lawyer in 
. . . .v 

Lou1s1ana and 1n the South. Through the lawyer it cuts, 

deeply, broadly and effectively, against the .assertion of 

federal. civil rights by those whom official resistance to 

the Consti t ution has long compelled, and compels today, to 
'!/ 

depend upon the lawyer's protection. Of course it is true 

that Sobol may present in the criminal prosecution some of 

the federal constitutional defenses that he urges on this 

Court" But, as the Supreme Co~.irt recognized i n Dombrowski, 

the presentation of those defenses there -- and even the 

hope of their ultimate vindication in that forum -- is an 

inad equate answer to the threat w~ich this prosecution 

embodies against Sobol, LCDC, its voluntee rs, and the client 

plaintiffs" 

[It] does not protect plaintiffs from 
harassment and intimidation by the law enforce­
ment agencies of the city, county, and Statea 
It does not orotect them fr om arrest en ~asse 
on frivolous· or unfounded charges; it doesnot 
protect them from continued arrest and incarcera­
tion until bond could be deo6sited for their 
release; .o~ it does not p~~tect them from often 
expensive litigation until their rights a~e finally 
vindicated; it does not protect them froru be ing 
frightened away from the lawful assertion of their 
rights •••• (N.A.A.C.P. vQ Thompson, 357 F.2d 831, 
838 ( 1966) ") --·--

~/ See Hammer, 'Ya;::ikee La1·Jyer Go Horne, u New York ~imes~ 1''.arch 12, 
19 6 7 , p. 8E , co 1., 1" See a 1 so Part I II , ":1~T"z~ 0 

-;:., ...... ,., . t r ..:... .. , ~ -·r ,' 
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Under the authorities and conformably to the most basic 

principles of equity, we sub~it, the conditions for the exercise 

of this Court's declaratory and injunctive jurisdiction are more 

than amply fulfilled~ 

B .. Cami ty .. 

Of course, courts of the United States do not lightly 

enter the field of state penal legislation, or interfere with 

unconcluded prosecutions in the state c0urtsa This principle 

of comity has two related aspects: the doctrine of DougJ.2.._~ v .. 

City of Jeannett~, 319 U.S .. 157 (1943), under which a federal 

suitor challenging state criminal prosecution is remitted to 

the forum of the criminal court for vindication of his rights, 
§/ 

so long as that forum appears adequate to vindicate them; and 

r~~lma~£.:_, 312 u .. s .. 496 ( 1941)' unC:er which the federal s~.i.ito:r 

is directed to present his claims to the state courts in an 

adequate civil forum. These two doctrines are inapplicable here 

for the same reason .. Both suppose the adequacy of a s~at~ for~m 

for protection of the federal interest asserted in the federal 

suit; and neither applies unless a state forum is, in fact, 

prosecutions, designed and effective to intimida te civil rights 
activity by making a distressing example of civil rights leader­
ship figures .. See, eag;, United States v. Wocd, 295 F .. 2d 772 (5th 
Cir~ 1961); Cox v .. Loui.si"ana, 3~~750"'"T3"th Cir. 1965)Q See 
also Dombro1vsk1 v. pfister , sup:::-a; and see J'o rd an v ~ Hu tci1 eson , 
323 F7205-97(4th C-.lro 1963)7-- . . -----

81 n1n Douglas •• o, the Court upheld a district court's :refu3al to 
~r:join appfTcation of a city ordinance to religious .solicitation , 
even though the ordinance was t~at very day h~ld unconstitu~i o~al , 
as so applied 0:.--1 review of a crir.nnal conv1. ct10~ under. 1 ~Q ~~-.£'?...:0..£~-

· .. :)~.Y'\ """e- "·~""-'"~.:~ . ?!Cl tT ~S <. 1 0:':), o ~.;, Since 1.n .} ~~nct:t':re -:.. .. e!..~ ·:· 4 

J_ . .,0 ::-.~: ~ ·. "l 
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adequate to protect that federal interest. 

The Dombrowski Court made this point unmistakably clear, 

expressly holding, first, that tr1e Douglas principle was in­

apposite in the absence of adequate state iegal remedies, 330 

U.S. at 484-486 -- i.e., in 1 ra situation in which defense of t~e 

StateYs criminal prosecution will not assure adequate vindica-

tion of constitutional :rights,n iG_. at 486 -- .and, second, ti:at 

where s11ch a showing was made of the inadequacy of legal re med:i e s 

and the "irreparable injury required by traditional doctrines of 

equity[,] ••• the same reasons preclude denial of equitable 

relief pending an acceptable nar:ro\ving cons true t ion 11 sou gr. t in 

the state courts under the c..bstention principle. l_~· at 490. 

The dependence of the con:i.ty doctrines upon the e~~istence of 

a state legal remedy that is adequate in the classical equity 

sense was t ers el y exp.ressc:d, also) in kiulet ~ v o Ju~ :i.a~ 1 250 F. 

Supp~ 208, 209 (M.Do Ala~ 1966)(three-judge court): n_;udicial 

comity and its statutory counterpart, 28 UoS.C. § 2283, bar this 

Court from enjoining the [prosecution the plaintiff in a st3.tc 

court] ••• if the plaintiff has any adequate remedy under State 

lawu 11 Conversely, the inadequacy of state rerr.<:d ies requir-:::d a 

federal injunction, as Hulett held. Other courts in this Circuit 

have taken the same vie1s. E.g. , N._p ... A._g.:_P·~ Vo Thompson, 357 F.2d 

831, 838 (5th Cir. 1966); ~~michae l Vo A1_!~2' 267 F. Supp. 985, 

993 (N.Do Gao 1966)(three-judge court). In short ; in a fe~eral 

------~-------

the future, and it wa s not alleged that Pecnsylvania courts and 
prosecutors '1:ould fail to respect the ?-.'.iurdock ruling, the Cou'.::t 
found nothing to j:.istify an 5.njunction:11Dombro \\'.s}.ci v .. Pfister. 
380 lToSQ 479, 485 ( 1965)Q ------- _ .. _ _ _ 
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suit to restrain a state prosecution, the nsar.ie reasons 11 that 

satisfy the federal equitable requirenents of irreparable in-

jury and inadequate state remedies also satisfy the demands 

of comity. For this reason, what we hav~ said in Part II(A), 

pp. 11-21 supra, on the question of equity equally controls -- 2.1 
the comity point. 

Fur~hermore, the Dombrowski case itself is squarely 

controlling here. We have noted in the preceding Subpart (A) 

that Dombrowski is not distinguishable from this case as 

regards the question of equity. No more is it distinguishable 

as r~gards the overlapping gu2stion of comity. Here, as in 

~E~~' the Court is confronted v;i th a harassment prc-secu-

tion of a civil rights attorney under a vague and broadly sweep-

ing statute which he cha::.lenges on First Amencr.J.ent and cognate 

grounds. In one particular application, the statute has already 

been enforced against hi~ by ariest and seizure; in addition, 

it threatens with drastic penalties a wide and undefined range 

of his ~rofessional activities and those of LCDC and its volun-

teers, all within the ambit of the First Amendment and that other 
10/ 

bedrock guarantor of fundamental liberties, the Sixth.-- No dis-

J} We think it dollbtful that the ordinary rules of c;)rai ty ha Ve any 
application in suits authorized to be brought by §1983 to vindicate 
federally guaranteed civil rights. A close reading of the Dougla s 
case discloses that the .actual ground of decision there l'i'asthe -
traditional equitable notion of adequacy of legal remediesa Although 
the Court has occasionallv required abstention in §1983 cases. 
Harrison v~ N.A. A. C. P., 360 U.S. 167 ( 1959), it did so tdthout 
"c0ns1d eration;and~-:Lrl"McXeese v. Board ·:Jf Ecucation, 373 U.S. 668 
674 ( 1963), the Court squarely helcCtha 'c-absten tion had no place n 
§ 1983 mat ters. Since McYeese, the Court has not required abste~t on 
in such matterso Anderson v-:---~:a:ctir:, 375 U,S" 399 (1964); Baggett v. 
f.~~1.i~~' 377 UoSo 3oU-(I""064) ;-pori:b~O '.\'Ski v. Pfister-, sunra;Bond v. 

·~\!Or-.r.:, r1 lS CCiXTT'-:•-;:.i; .v.rn lr< Y!:'~ lC) TS FO~·'':--. ~·'' ·.-.--::: ':.~·.--.. ·n(~·: 
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position of the single charge against Plaintiff Scboi will contain and regulate 

the "chil1.in5 effect" u;;:ion hir.i , u;;:ion LC:JC , and upon the class of client plaintiffs, 

of the all -encompassing strictures of L.S.A. - R. S. 37:213, 37:214, as those 

statutes are being used. No state fo1<.:::: is avail&ble to thos e client plaintiffs, 

in particular, if the prosecution cr~shes Sobol under its t hreat of a heavy 

?risen sentence and, overbearing his powars of resistance , deprives them of his 

services. S e~ M•)rri~ v. Davis, 252 F . 2d 102, 103 (5th Cir. 1958). They are 

entitled to be relieved of that repressive threat by the injunctive powers of 

this Court, .s:_f. United States v. w-Jod, 295 F .2o 772 (5th Cir. 1951); and Sobol 

and LCDC are "entitled to be free of the burdens of defending prosecutions , 

however expeditious , aimed at ham;:ierir.g out t:ie structure of the statute piecemeal, 

with no likelihood of obviating similar uncer<:ainty for others." The _D:xnbro~Jsk:!. 

case, 380 U.S . at 491, plainly so holds. 

Floyd, 385U.S. 116 (1966); J<evishia:c"I." . Board of__l\~g_!_1.ts , 385U.S. 589 (1967). 
And see Han:::i_~~ v. For~~~iu_i, 380 U. S. 528 (1965) . 

Courts in this Circuit also h3 \'e resisted the notion that co;dty ba.rs injl•nctive 
relief against state legislation, including penal legislation, challenged as 
abridging federal civil rights in situations ~here the traditional equitable 
conditions for an injunction c.;:-c :net. Injunctions have sometir.1e s been denied 
wh~re state statutes, not facially unconstitutional, nor vague and overbroad, 
were cpplieJ to civi l rights dei:1·.:mstrators whose conduct raa the gamut fro:.: 
pea.::eful te; boist2rol!s. ~_g., }:!21ls v. Han~ ... 238 F. Su?P· 779 (M.D. Ga . 1965), 
2.~.:::'~Le.sE_..£.t::£.i~_12_§..l}_l]__no!J:!. }iel_l~ v . Re·~:::,_old_~, 3S2 U. S. 39 (1965); ~tl!Ii~r v. L\._t!_gS?_, 
213 ?. Supp . 513 (N.D. Ala . 1963). C2ses c .t this sort often l.s.ck equity, because 
in the vol&tile circumstac:ces of stre e~. confrantations , the ccnstit<.itional rights 
of the demo'.1strator-s present a "di fficu:!.t question which must necessarily be 
dependent upon the facts of' the partic·0lar case ," ~-'1.:J.4_~~ v . Alb~t}L, 321 F . 2d 
649 , 657 (5th Cir . 1963). Litigation of the ?rO?cietics of pa3t arrests therefore 
fails to settle the rights of the parties for t he future; and the courts are 
und2rstandably reluctant to restri~t by injunction police control of speculative 
future situations. ~evertbclcss, ev~n in s~ch c~ses, injunction may be allowed 
on 2. pt-o;:ier equitable sho\:in~ . Kellv v . ?&z~, 335 F.2d 114 (5th Cir . 1964); 
N,P .. ,-i&.P . v . Tho~g_ , 357 F .2d 831 (Sfr. Cir. 1966). And in response to abstentio;-i 
contentions, coucts in this Circuit ha.'1e flatly held: "The short answer is that 
doctrine has no application where the ?laintiffs complain that they are being 
deprived of constitutional civil rights, ~or the protection of which the Federa l 
courts hav.~ a respo;:isibility as heavy as that which rests on the State courts." 
3ror.de;:- v . _9avl~- ' 142 F . Supp . 707, 7l3 (H.D •. \la . 1956) (three-judge cou::-t), 
2Jf:~-12.~L£.~E_ia3, 352 U. S. 903 (1956). _6.ccord: Norrison v~ Davis, 252 F . 2d 102 , 
103 (l95S) . We would urge that view en this Court were it necessary to decision 
here; but, as indicat~d in text , the p~escnt case presents a situdtion in which 
abstention is plairrly foreclosed on n~rrower grounds. 
lQ/ Sc:e, .§..!.h. ·, Gid~on v. Wa:'.mvdgb_:;:_, 372 U.S . 3~~5 (1963) ; Gla~_v . Ung~s!. States, 
315 U.S . 60 (1942) . 
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c. 2s u.s .c. I 2283 . 
---------~ . 
D::nn~rowsk. i, 380 U.S. at 484, n. 2, le oves op::m the question of the 

effect of the federal anti-injunction statute, 28 lJ ,S .C. s 2283 (1964), upuLt 

suits seeking the injunctive relief authorized 
s QI 

by 42 U.S.C. s 1983. The 

question was not faced there because, in the fortuities of tining of t:1at 

litigation, the filing of the federal injunctive c~~laint had preceded the 

return of criminal indictments, tra~itionally thought the poin~ of 

beginning of "proceedings in a State court11 described by § 2283. In the 

present case, the question is presented in a very narr-ow focus: namely, 

in a case otherwise meeting the staLtdards of the Dcr,norowski opinion for 

12/ 
required- federal injunctive relief, is the right to re:lief defeated by 

~ 2283 sill?lY because the prosecutor files his ir.for;nati cm and obtz.ins a 

bench warrant before federal suit can be filed? Without trenching on broader 

13/ 
questions,- w2 c;ubuiit tha.t the answer to that one is pl c:. inly, N;:i . 

l!/ See also Cs!!:__~~on v. Jol}_t}SO~, 381 1J .S . 71',.l (1%5) (per curi c:.ui) ; St~'!._~~ v. 
Frict, 372 F . 2d 378, 380-381 (2d Cir. 1967); (J?.re v. Nic!}ols, 266 F. Sup;::i. 564, 
569 (~.D. Miss . 1967). 
12/ See no te 5 suura. 
13/ Tais case d~-~ot requi re ce(;ision of t he broade-::- question wh2ther ever/ 
"suit in e.:;.uity" for a:i injunctio;-, autho-::-ized 0y 42 U .S .C. 5 198~· is thereby 
"expressly authori.zed by Act of Co:-.g r ess" Hithi'1 the exception to s 2283. The 
Circuits are split on that quest ion, the Third holding that ~ 1983 furnishes an 
express authorization within the meanir.::; of s 2282, G.:.U.p.2.r v • .l::L:-1.~·::h ii_1..~.Q.:J., 18Lf 
F.2d 119 (3d Cir. 1950), and the ~ourth, Sixth and Seven th holding that it 
does not. Baines_ v. f_t_ty _of Ili'.nvill~, 337 F . 2d .579 (4th Cir. 1%l~); 2_t_:"s_!:_C:!"! v. 
Ba~, 233 F .2d 220 (6th Cir. 1956); Srr,ith v. Villc:g_<;:_Q.f_L;;-,~~-i~g, 241 F .?.d 856 
(7th Cir. 1957); .Q.2..~£. v . .1Uin£.i~, 312 F.2d 257 (7th Cir. 1963). Scrrle district 
courts in this Circuit have taken t:1e latter v::.ew, Ch.:.ffe2 v • .Johr1.~on, 229 F . Sup?. 
i;45 (S.D. Miss . J964); KeU~ v. WaJ.l~, 257 F . Supp . 343 (M .D, Ala. 1966), but 
the Court of App eals avoided the question in affi.rr.1ing the Cha.~fee case on oti1er 
groun~s. 352 F .2d 514 (5th Cir. 1965) (p er cu~i&~) . The Suprem2 Court declared 
ti:-12 question open in footnote 2. oi: its Do::ibr0\·1sk~ opinion, and left it o~)en in 
.f.~~t.£ll v . .1..ohns on , suvra note 11. Ou. remand in .f.~~on, a t:iree-judge d:Lstric!: 
court held that § 1983 provided no exception to § ~283 , with Judge Rives vigo~ously 
dissenting. Cmr.ero_!l v. joh~~. 262 F.. Supp. 873 (S,D. Hiss. 1966) (three-judg,e 
court). The point was not necessa-ry to disposici.on of the case. A jud.s-
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(1) Any appraisal of the effect of 28 u.s.c. § 2283 

dictional statement has been filed seeking review of that de­
termination. Cameron v. Johnson, Q.T. 1966, No. 1773 Misc. 

'. 
We would of course urge that this Court hold § 1983 is 

an express exception to § 2283, if that submission w2re necessary 
to our position here. In light of the thorough discussion of the 
question in Judge Rivesr opinion in Cameron v. Johnson, supra; 
in the majority and dissenting opinions .tor the Fou:: ~h cr-rC'i.lTt 
in Baines; supra, and in the law review writings collect~d in 
note 2 supr~ve think no valid purpose could be served by de-· 
veloping the submission extensively in this memorandum. We make 
what we believe are the co mpelling points briefly in the follow­
ing paragraph of this footnote. 

(1) "[D]espite the apparently unequivocal language of the 
predecessors of § 2283, a number of exceptions were judicially 
declared to ex:Lst,n Baines Vo City of Danville, 337 Fo2d 579, 587 
(4th Ciro 1964); for-Z as we shafi show 1n the next text paragraph) 
§2283 has never been seen as a categorical jurisdictional bar, but 
rather as the statutory enbodiment of a flexible principle of 
judicial cor:d.ty. ( 2) The •;expressly authorized 1r proviso of 
present § 2283 was added in 1948 to codify the principle of these 
judicially created exceptions. See note 11> infrao (3) Tr..e tradition­
al principle of the exceptions does not: req' .. d.re-·tric.. t c::. f eder&.1. 
statute refer in terms to § 2283, Amalgamated Clothing Workers v . 
Richman Eros. CoQ 7 348 UoS. 511, 5TQT'r93))[ciTc--:um); eM~g~-P~ovider!ce 
and New York Steamship Coa Vo Hill Mfg. Co~' 109 u .. s .. --.)'T8 , T99 _______ _ 
( 1883); nor even that 1tref er to proc eecflngs in "'che state c·.:iurts, 
~o~, Po2_t_er Vo Di~-~e~, 3~8- 'J.S: 2~2 ( 1?46); Dilwort~ _v,. Rine_£, 
., ..... 3 Fo2d 220' (5th Ciro 19o5)o Tne ~est :ts ;;rnre organic, and a 
general grant of equitable jurisdiction may constitute an ezpress 
authorization sufficient to come within the exception to §2283, 
as Porter Vo Dicken, supra, exemplifie s . The proper s~andaYd for 
defi~rniining whether a Ieaeral s ta tu te qualifies the an ti-injunction 
policy of §2233 is whether 1r[t]he statutory purpose sought to be 
achieved unde:r the [pa!"ticular] o•o stc.tute require[s]n an injunc­
tion. Dilworth v. Riner, supra, 343 F.,2d at 231. See also IA [.'.OORE 1S 
FEDERl\L PRACTICE, 'IT o:~2'13LlJ'l at p .. 2417 ( 11underlying purposen)~ 
If state proceedings threaten 1 rthe frustration of superior federal 
interests,n Leiter Minerals, Inco v. United States, 352 'UoS~ 2~~0, 
226 (1957), an 1nJunct:iOn 1SI-equiredT"-ind a-statute creating or 
extending federal judicial protection to those interests is an 
exception to § 2283. (4) These authorities, then, direct attenti cn 
to the purposes of 42 U.SoCo § 19830 Its ;n1rposes are plain~ rrl:t 
is abundantly clear that one reason the legislation [section 1 of 
the Ku Klux Act of 1871, now § 1983] ~as passed was to afford a 
federal right in federal courts because by reason of prej~dice, 
passion, neglect, intolerance or otherwise, state laws mi gh t not 
be enforced a~d the claims of citi zen s to the enjoyment of rights, 
privileges, and immunities guarant~ed ~y!the Fourteen~h ~9~n~rn~nt 
=a~~ 'oe de~=e~ ~v the Qtatp aPenc1es. ~onrae v. Pape, ~oJ Ja~· In.:.L

0
.:..iL .. .. ..l "-"' vy ...... ..... v -~· __ _ 
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(1964) must begin with t~e recognition that that provision is 

167, 180 ( 1961)" ITThc purposes w~re several-fold -- to over:dde 
certain kinds of state lav'IS, to provide a rer.1edy where state law 
was inadequate, 'to provide a federal remedy where the state 
remedy, though adequat~ in theory, ~as not available in practice 1 

o""' and to provide a remedy in the federal courts supplementary 
to any remedy any State TJ:ight ha veo '' i\kN ees e v~ Boci. rd of Education, 
373 UoSo 668, 671-672 (19?3)" Consistc1:tly with th.ese pul.·poses, 
it is inc6nceivable that §1983 should not authorize the injunction 
of state proceedings 1vh ich viola·::e feceral constitutionc:.1 civil 
rights. (5) To hold that §1983 is ~hus an exception to §2283 would 
not work any significant dislocation of federal-state relations, 
nor unduly intrude the feder~l judiciary into state proceedings~ 
For a federal injunc tion of state judicial proceedings c0uld be 
o~tained only within the restrictions and safeguards of the 
trajitional doctrines of equity (see Subpart II(A) sup:a) and 
comity (see Subpart II(D) supra). Converselv, not to all ow §198 3 
as an exception to § 2283 WO::D-:-a" o~:;::·os2 an a~1di t::.onal, and c:ui te 
unnecessary hurdle, in the path of lawsuits authorized by statute, 

equity, and comity, for the vindication of feGeral civil rights~ 
As we show in text, that adGitional hurdle is far from insurmount­
able" But it is mis:hievous, orecisclv because the exact extent of ' . . 
the restriction imposed by § 2283 remains uncertain. And if , of 
course (inconsistently with our submission in the text) §2283 is 
viewed as constituting a considerable and largely impenet rable 
barrier against federal injunctions in the cases to which it 
applies, the effect will be wholly to eraasc~l~te §1983, the Do~ ­
bro1.\1ski principle, and the vital federal freedoms \vhich they-p'.:,1-
tecto--There is no just if ica. ti on for any st.: ch statutory const:--:.:c­
tion. For, as Judge Wisdora wrote for the Court of Appeals in 
C T • • .., 1 8 F ') d -· - " . 7 - 2 ( <: ~· c . 10 / -\ OX Vo ~S1Ei.l12. 1 .:>'+ o~ /:JV, :J., ..1~n 1ro /O:J;: 

The general principle, basic ~o American Federal­
ism, that United States courts usually should rerrain 
from interfering with state courts' ~nforcing local 
laws is unassailable. But the sharp e~gc of the Sup~esacy 
Clause cuts across all such generalizations. When a 
State, under the p-cctcxt of preserving law and ord1..'r 
u~;·· s .1 t>c;:i"J 1 a\·J~; ~ v;1.l:icl ()ll their fac(', hi 11.·, t·:t.-;~; ;111d 

prnd:>lt e:it .iz1·11.s fu r tlw ,·xerc.i:;c~ t>f lhc"• i :· Ci>l\~: ti t11l i,111;1.t 

r:ightfJ or fedcr:"tlly pr. itccted .s l:atuttn·y r:if>;h t::; , tlw 
gc ne ral p r.i ncipl1.~ mu.:; t yield to the cxct~ption: the 
federal sys~cm is imperiled. 

'.i.'.1c1·c can be no reas on , \'le suggest, for hoJ d inr- that § 22fD dl~; ­
cmpcn-Jcrs f cdcral courts to en join st:i tc pr~cceding.s conde:n:ncu~Gy 
"§--ru8~cxccpt distrust th:11.: the fcc!co.l judges \vill abuse: those 
remedi es which the doctri;-ics of equity and comity give them full 
authority to decline to usco Th e r..:asons not to disentpo\.'C r. t"!;cnt i.n 
th1·s '-asbion an: comm::--~ndin~lu embodied in the great princ1pie i')t 

• .J., ,_ ... _, .I .. -.: - ·~.....,, .. ...... 

constitutional primacy of the Supr emacy Clause, and 1n ~ lY~.:> 1 ~-
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not a jurisdictional statute, b~t a congressional affirmation 

of the rules of comity developed oy and for the dual system of 

courts in our federal strt.:cture. S:nith v. Aople, 264 U.S. 274, 

278-279 (1924); To Smith & So:i v .. Will1'ams, 275 F.2d 397, 405-

407 (5tl1 Ciro 1960); Iv:OOK:, CQ;\L\!_ENTARY ON THE JUDICIAL CODE, 
14/ 

§.03(49) (1949), at pp. 407-410e-- The section has undergone 

self, by which 11Congress tas declared the historic judgment thz,t 
within this precious area [of fede~al civil rights] •••: there is 
to be no slightest risk of nullification by state process. n \~echsler; 
Federal Jurisdiction and the Revisio~ of the Judici a l Code, 13 
LA\~ & CONTEMP~ PROB . 216' ·:t:ro-c 1948) . ------

14/ The progenitor of § 2283 \'las § 5 of the Act of Ma.rch 2, 1793, 
1 Stat. 335, which provided: 

••• nor shall a writ of injunction be granted to sta.y 
proceedings in any court of a state O•• 

Carried forward as REV. STAT. §720 ( 1875), the section W3.S 

amended by 36 Stat. 1162 so as to appear in the following form 
as § 265 of the Judici~l Code of 1911: 

The writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any 
cour t of a state , except in cases where such injunction 
may be authorize~ by any law relating to proceedings in 
bankruptcy., 

That version appears as 28 U.S.C. § 379 (1940) . The 1948 
code revision. 62 Stat. 968, produced the text of the present 
§ 2283: , 

A court of t~e United States may not grant an in­
junction to stay proceedicgs in a State court ex~ept 
as expressly authorized by Act of Congress, or where 
nec essary in aid of its jurisdiction, or to protect 
or effectuate its judgments. 

The history of the e~actrnent, and of its fluctuating p2riods 
of strict and liberal co~struction, the exceptions read into its 
seeoingly categorical early languxge, and their theoretical bases 
and developmen"i:: are disct:ssed in Touce!'.. v. New Yo-.:-k_r-ife Ins .. Co:_, 
314 lJ.So 118 ( 1941); ,\n:2.:1.ga:.1ated CJ othing i\'o!"k-ers v .. RicS:an B:-c;s", 
3 4 8 u" s • .511 C 195 5) ; J a C:-ZSonVII 1 e B fo\.;prpe Co :;--·v. Re cm-is t ru-cl:.{Qn-
F in an c e Corp., 244 F .. 2d ·394 ( :nn Clrc i957f; T:· Smi"f~S6:1_V.-__ _ 
\H l liz.ms, 27 5 F. 2o 397 (5th Ci. r.- :!. 960). ----- · 



29., 

its judicial ups and downs, its times of strict and lax con-
_3/ 

struction• but it has always been a more penetrable barrier 
16/ 

than its language made it appear:--A.nd at least since the 1948 
. - 7 . 

rev is ion, with its avowed liber2,lizing purpose ,
0 

even those 

courts which take the most obdurate view of §2283 have conceded 

that it is nothing mo~e or less than a somewhat intensified 

form of the judicially created comity principle discussed in 

the immediately preceding Subpart of this me~orandum, pp. 21-

24 SUDra. --·- In Ke~ v., Wallace, 257 F., Supp. 343 (M.Da .~.la~ 

---·····----
~2,1 See note 14 sup~~ 

16/ See, e.g., Snith v. Apple, supra, 264 U.S. at 278-279, dealing 
v1ith the a.p9arently unquaJ~I'red prohibition of the section in its 
1911 form: 

••• It is not a jurisdictional statute., It neither 
confers jurisdiction upon the federal courts nor takes 
away the jurisdiction otherwise specifically conferred 
upon them by the Federal statutes. It merely limits ~heir 
general equity po~ers in respect to the granting of a 
particular forQ of eauitable relief: that is, it nrevents 
them fro~ granting r~lief by way of.injunction in.the 
cases included within its inhibitions. In short, it · 
goes merely to the question of equity in the particular 
bille••• This section, as settled by repeated decisions of 
this court, does ~ot prohibit in all cases injunctions 
staying proceedings in a state court. Such injunctions 
may be granted, consistently with its provisions, in 
several classes of cases.uo• Necessarily, therefore, in 
a suit in equity of which a district cottrt has jurisdiction 
under the Federal statutes, where the relief sought is an 
injunction against proceedings in a state court, it is the 
duty of the court to determine, under the allegations a~d 
proof, whether a case is made which entitles the plaintiff 
to the injunction sought; that is, whether the case pre­
sented is one in VJhich such relief is pro:iibited by tt.~ 
statute, or one in which it may nevertheless be granted. 

17 / Prior to Toucev v. Nei\' York Life Ins, Coo, 314 U.S., 118 ( 1q41), 
the Supreme Cour-C had proce:eded rat~er liberally in. c~.-e~tting e~:cep­
tions to §2283. See the discussion 1n the Toucey op1n1ons and in ,. -. --:r the cases cited ir. the last paragrCl;:ih or no re l i, ~pra. 'l'ouc~_y: 
itself severely restricted the scope of i~plied excepti~ns ~o 
the anti-inju~ction statute, holding specifically that §2283 barred 



1966), for example, Judge Johnso~, after holding that 42 
2Y 

§ 1983 did not supply ~ general exception to § 2283, u. s. c. 

recognized that 11extraordinary circumst ances [\-Jauld] o ~ o 

justify or require this Court 1 s not follo\~ing the congressional 
. . ' ' 

mandate as set out in § 2283, 11 id. at 344, and \\'ent on to 

discuss those circumstan~es in terms of the question whether . 

ttthe plaintiff '''as \-.iithout adequate state re::nedieso rr Ibid. 

That pri~ciple was the basis . for the holding in ~ulett v. 

Julian, 250 Fo Supp .. 208 (M. D." Ala. 1966)(three-judge court) 

that \~1ere ~ital constitutional rights were infringed by a 

state prosecution and 11 th~ plaintiff has no adequate remedy 

under State 1.aw, 11 ido at 210, both "[j]udicial comity and 

.its statutory counterp:trt, 28 UoSoC. § 2283 11 perm~. tted in-

junction of the prosecutiono ~o at 2090 The Fourth Circuit 

federal courts from enjoining relitigation in state courts 
6£ issues which the federal courts had previously determinedo. 
The response of Congress, in.the Judicial Code revision of 
1948, \\'as to supply several broadside exceptions (the trsta tu­
tory" exc eption, and exceptions for injuncti o n by a feder2.1 
court \vhere ''necessary in 2.id of its juri sdiction 11 or 11 to 
protect or effectuate its judgmentsrr) having the effect of 
restoring judicial.flexibility in the ad:ninistration of 
§ 22830 The R2viser 1 s Note states: . 

900 An exception as to Acts of Congress relating 
to bankruptcy was omitted and th e ge neral exception 
substituted to cover all exceptions. 

0 0 0 0 Q 0 0 Q • ~ 

ooo [T]he re vised s ectio n r e st o r e s the basic law 
as genera lly und e r s t ood a nd interpreted pri~r to the 
Toucey decisiono 

l!}j See note 13 suprao 
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summarized the lore of § 2283 in Baines v. Citv of Danville, 

337 F.2d 579, 593 (4th 
-- ----"J!!] 

Cir. 1964), as follows: 

Though we hold that § 2283, except when the 
United States is a pa.rty, app'Iied to an attempt ts 
enjoin then pendin g proc eedings in a state court, 
is at least as broad as th e judicially developed 
principle of co11ity which forbids federal inter­
ference with st a~2 court p~oceedings, it is not 
a jurisdictional statute. It is a limitation upo~ 
the exercise by a District Court of its equity 
jurisdiction. lt was born of the realization of 
the problems ~hich would arise if the Courts of 
the United States undertook to interfere with 
proceedings in state courtsQ It was fathered by 
the same principles of comity exemplified by 
Douglas v. City of Jeannetts •••• Since the statute 
was fathered by the principles of comity, it has 
been held that the s~atute should be read in the 
light of those principles and, though absclutc i~ 
its terms, is inapplic able in extraordinary cases 
in which an injunction against state court pro~eed­
ings is the only means of avoid5ng grave and 
irrepar~ble injury. Ic our view, the congre ssi ~na l 
command ought to be ignored only in the face of 
the most co~pelling ~easons, but we have certainly 
been told by the Supreme Court that in those circum­
stances it ~ay be disregarded, for its parentage 
discloses that it was not intended to be as absolute 
as it so~.;.ndso 

The Supreme Court has made the same point recently in a dictum 

829 (1966), noting with . regard to pending state prosecutions 

challenged under the: First Amend:n2nt: 11If the state prose.::ution 

or trial ••• would itself clea rl.y deny their rights protected by 

the First Amendment, they may under some circumstances obtain an 

!_9/ ·1v~. sl;ould perl:3.ps reite:·a.t~ tha'~ \'le dis:g.cee i·.'~ th t~e h~ld~ng 
cf a a1v1ded Cour~ of AppeaLS in Ba~nes tha~ 42 u.~.c. § 19 33 ~s 
not a statutory exception t.:::> § 22::n. We need not press our s~.;1::-. 
mission in that re ~ard ( stated in not e 13, s~pra), ho~~ver, u~less 
this Coert takes a~ diff.::re:--,t vie\\' th a n the Saines court -- 2.r.d 
the consistent body of a~thority citPd in the t ext -- as to the 
effect of §2283 in c ases not exempted ~y s~ atu te from its cover-
~.ge. 
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injunction. in the federal court. See pombrowsl-~~ Vo Pfister, 

I! . " .. Accord: Donovan v. Dallas, 377 U.S .. 408, 412 ( 1964) 

(§ 2283 authorizes the i~junction of state proceedings 11 in 

some special circumstances'0. The Couit has long permitted 

injunctions in cases within the literal b&n of §2283, where 

the state proceedings sought to be enjoined jeo?a rdized 

"the frustration of super io r federal interests.'' Le::. ter 

Minerals, Inc~ v., United _States, 352 U.S. 220, 2.26 ( 1957) ~ 

E.g .. 7 Sovereign Camp 2 ~fo ·:::i dmen of th~\forld v. O'Neill~ 266 
---- 3!}) 

U .. So 292 (1924); Rea v .. United States, 350 U.S. 214 (1956). 

(2) We think it i~disputable that a case in which the 

plai;i terms of Domb_E~]:~~ require a fcdera:!. injuncticn, con-

sistently with the doctrines of equity and comity, to preserve 

federal civil rights aga~nst irreparable icjury in state pro-

ceedings, is one presenting the ris pecia::._ circumstan ces, t the 

threa ter:ed 11 £ rus tra t ion of superior f ed2 l·al interests, :r required 

to escape the ban of § 22830 This is evident for several reas ons. 

£irst, the \\'hole thrust of the D~t:i?.E5::E":..i-.:i opinion consists i;:i an 

explicit and eloquent elaboraticn of the therae th a t state prose-

cut ions of the sort it d e scribes do critic ally and in to lerab~. y 

threaten the frustratio~ of superior federal interests. The 

frustration is no less, of course, whether the prosecutor or 

his defendant files the first pap12r .. Second t Do:nbr~~ki thoroughly 

----------------
']:s!} Re_3: has s i cce bee:i dist ingu is lled in ~\~~l_:-_~~ Vo S ~rm_<;_!_t 1_':!., 3 65 
U.,So381 (1961.), ·and Cleary v .. Fklger, 3?1 U .. s .. 39"2 TI.9o3), on 
grounds th~. t g o to qu~s-;::~ns of-equity and co mity but not to the 
applic ation of §2283., This approach make s it clear , we think, that 
the questions under the statute approximate those discussed in 
Subp2 rts I I( A) and I I( B) -~~D...£~ of th :i.s raeiTio r a r:durn. 
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and deliberatively considers the demands of comity as embodied 

in three distinct but re:ated principles the traditions -0f 

federal equity in state criminal cases, the Douglas v. City 

::_f Jeannette rule, and the abstention·doctrine -- and 1 in each 

aspect, concludes that comity nust be subordinated to the over-

riding obligation of the federal courts to protect precious 

federal civil rights from irreparable injury. But, as Sr.i.ith v. 

a host of other authorities h~ve recognized, §2283 is simply 

another e;nbodiment of t110se trsame principles of comity" (Bai'.l.e~, 

~~~!-.~' 337 F. 2d at .593) \·Jhich D':;:nbrowski subordinated~ It may 

well be, ?erhaps, that a more co~pelling showing is required to 

override § 2283 than its r:on-st2.. tu tory 11 coun te rpart" ( Hul: e-t:_!_ v. 

~uli~E,, supra, 250 :=:. Suppa at 209), the judicially ere a ted comity 

doctrine; or that the discretion of a district court is broader 

under the latter than the former constrainto But Domtrowski is not 

a mere principle of discretion, see note 5 supra: and the simplest 

rea.ding of the Supreme Court's opinior. demonst.rates that the 

Dombrowski case hurtled the comity barrier with plenty of yarGage 

to spare. The prese:1t case, we submit, comes within Dombrc~vski 

with at least the same yardage to spareg 

Third, to hold that §2283 disallows the Dombr?wski remedy 

in cases where the square holding of Domb~~~~i. \vould compel • + 
1" 

but for the temporal fluke that the prosecutor's information pre-

ceded his defenda~t's countersuit, ~ould result in prepostero~s 

a~d self-defeating cons~quences. It would strip federal civil 

risr'."lts of the nrotection to which Dor:i~rowski cieclared they \\·ere 
0 -
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entitled, for no better reason than that a particular 

prosecutor was quick on the draw. In many cases, it 

would destroy the protection of 2o~bro;vsk~ altogether. 

For example, that aspect of Dombrowski· ·wh.ich promises re­

lief against discriminatory and harassing prosecutions would 

be totally defeated in non-indictable cases; for a crimin a l 

accused could hardly complain of discrimination or harassment 

before he was charged, and after the prosecutor's charge, 

the § 2283 bar would apply. Many criminal defendants entitled 

to a Dombrowski injunction would also be whipsawed b~tween the 

equitable requirement of imminent harm, on the one hand, and 

§ 2283 on the other. Suit too soon would be condemned as pre­

mature, see Zv1ickler Vo Ko2ta, 261 Fe Supp. 985 (EoDoNoY. 

1966)(three-judge court), PfObable jurisdiction noted, 386 

U.S. 906 (O.T. 1967, Noe 29); and suit to0 late would be 

barred by the statute. In any case, the upshot of such a rule 

would be to encourage the most unseemly sort of race to the 

courthouse dooro This would trivialize both the vital federal 

cons titutional rights declared by Dom~-~~ki 2.ncl the federal 

judicial process which Dombrowski recognized to protect those 

rightso Far from serving the principles oi com;ty embodied in 

§ 2283, it would disserve the m; for putative defendants would 

be compelled to sue their possible prosecutors, often needles sly 

and al \vays precipitately, in order to p::::eserve their £.r:i31bro\·Jski 

rights~ 

(3) For these reasons it is no accident, we believe, 

that no case can be found which applies §2283 as a bar to an 
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injunction 1n circumstances which satisfy the Dombrowski. 

criteria for injunctive relief. (None of the cas e s cited 

in the first paragraph of note 13, suora, which hold that 

42 U.S.Co § 1983 is not a general exception to § 2283, are 

Dombrowski cases. Indeed, 1n none of them was an adequate 

showing made to justify equitable relief within traditional 

irreparable-injury and case-law comity principles; and the 

Sixth and Seventh Circuit cas e s are dubiously within § 1983 

on the merits.) On the other hand, Hulett v. Julian, sup ra, 

enjoined a pending state prosec~tion in a Dombrowski situation; 

and Guyot v. £_ie~, 372 F.2d 658 (5th Cir. 1967), authorizec 

the district court to enjoin pen d ing prosecutions in anothe r. 

We submit that those decisions are plainly right; that this 

Court should follow them; ahd t h at 28 u.s.c. § 2283 is no 

bar to the injunction plaintiff~ seek of Plaintiff Sobol's 

. . . ' . ~;l/ Plaquemines Par1sn prosecution~~-

(4) In view of the circumstance that the d2fendants 

herein have predicated a motion for summary judgment upon 

§ 2283, we believe we should add that in no event -- even if 

§ 2233 barred the injunction of the Plaquemines prosecution 

would § 2283 terminate all of the rights of the plaintiffs 

to relief. Plaintiffs ~ould stiJ.1 be entitled to (a) declara tory 

relief, and (b) injunction of future prosecutions of Sobol i.!nd2r 

L.S.A. - R.S. §§ 37:213, 37:214. The authorities on these points 

21/ We als o s ubmit that t he all ega tions of t h e complaint, that 
- ·-' Sobol's pros ecution is d esign ed a nd e ffectiv e t o har a ss a nd ic-
tinida te him in his functioning as a member of the b a r of this 
Court p lainly brings this ca s e within th e naid o f its ju risdic -
... · ~-:c; ~,· r· r ;~;_ ... ~).,.j:!_:~·c •of ~ ·~_?·??3 ,. .. .:i i: h c. S 1_!p·;,-.~ .. ~~e· C\-:, · ~:,,. ·:~ h "" .. :::. \:'.-: .. ~., · '-1 ~ ~ · "'"'·" -
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are too clear to require elaboration. (a) Guyot v. Pi erce, 

372 F .. 2d 658 (5th Cir., 1967); War2 v. Nichols, 265 F. Supp. 

564 (N.D .. Miss .. 1967)(three-judge c~urt); see Cocnty of 

fi.llegheE_Y v .. Frank Mashuda Co., 360 U .. S. 185, 197-198 

( 19.59) .. (b) Hague v. C. I. O.) 307 U.S. 496 ( 1939); Strother 

V-w Thompson, 372 F.2d 654 (5th Cir. 1967); Car~icha el v .. 

Allen, 267 F. Suppa 985 (N.D. Ga .. 1966)(three-judge court) .. 

Elaboration also seems purposeless since, as we have shown, 

§ 2283 does not bar injunction of the Plaquemines prosecution. 

Do Standing . 

predicated b~th on the rights of Plaintiff S0bol and on the 

rights of the class cf client pl~intiffs , rep:resented by 

Plaintiffs Duncan and Reynolds. This leads us to discuss at 

the present juncture two related questions ~f standing. The 

discussion will be brief, since the applicab:c principles are 

settled .. 

1. Plaintiff Sobol has standing to assert the rights 

of his clients and prospective client so This arises both because 

of his professional relationship to them, see, e.g_.:_, Grisi.vo ld v. 

Connectic.:ut, 381 U.S. 479 (196.5); Spe..£_£.Y.. Vo Fl~~{da,, 373 UoS .. 

379 (1963); N.A.A.C.P. Vo .!_3utto_'.?., 371 U.S. ~15 (1963); Spanos v. 

§~:?_yras Theatre.s_Corpo, 364 F.,2d 161 (2d Cir. 1966)(en bo.;1c), 

501 (1954)., 
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and because it is he \ ·'-'""''"" •J..o.U is being prosecuted, and whose 

prosecution is being made the instrument to affect their 

interests, see, eog., MeyeE v .. Nebraska, 262 U.S. 390 

(1923); Joint Anti-Fascist Refugee Cocimittee v. McGrath, 

341 U .. S. 123 (1951); fi?-rro•.vs v, Jackson, 346 U.S. 249 

u .. s. 449 (1958). 

2. The client class plaintiffs have standing to 

enjoin Plaintiff Sobol's prosecution, and the enforcement 

of the challenged Louisiana statutes against him, because 

that prosecution and enforceffient vitally affect their 

interests, see, e.g., Truax v. Raich, 239 U.S. 33 (1915); 
-~ --·· ----

Pie~ Vo _?ociety o.f Sisters, 268 U.S. 510 ( 1925), and 

Davis, 252 f.,2d 102 (5th Cir. 1958). 

We turn, then, to the merits. 

_....,.,,_, ...... ____ _ 
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III. TI-IE MERITS 

A. The Causes of Action • 

. It will facilitate plaintiffs'submissions to identify at 

the outset each of the seven Causes of Action contained in the 

Amended Complaint and to state, for each, (a) its general legal 

theory, (b) the sources of law on which it stands, and (c) its 

factual elements. The authorities and arguments . supporting plaintiffsi 

contentions will be subsequently presented, in Subpart III(B) infra. 

(l)(a) The First <;:_~_~.f_J.cti~ (Amended Complaint,~ 14) 

asserts that Plaintiff Sobol is being unconstitutionally prosecuted 

because the conduct for which he is charged consists of nothing more 

than the gratuitous representation of Plaintiff Duncan, in association 

with Louisiana counsel, in a criminal matter involving substantial 

federal defensive issues. (b) The Cause is based upon (i) Duncan's 

rights in the criminal prosecution, including his Sixth Amendment 

right to counsel and his underlying federal defensive claims in the 

Dunc:_~ case; (ii) Duncan's rights under the federal Privileges and 

Immunities Clause (Amendo XIV, § 1) and the Supremacy Clause (Art. 

VI, clo 2) to an adequate presentation of his federal contentions 

in a criminal prosecution against hin1; and (iii) Sobol:s reciprocal 

rights to represent Duncan and his own Privilege and Immunity (Amer1da 

XIV, § 2) as a m~mber of the bar of the Supreme Court and of the 

relevant lower federal courts, to present and preserve Duncan's 

federal contentions for ultimate decision by th ose courtso (c) The 

facts supporting this Cause are: that Sobol is an attorney, a member 

of the bar of the Supreme Court, the Court of Appeals for the Fifth 

. -----
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Circuit and this Court; that, as staff counsel for LCDC, he is 

particularly learned and experienced in federal constitutional 

matters, and in civil-rights and civil-liberties matters; that, 

in association with Messrs a Collins and Douglas of the Louisiana 

bar, he undertook to represent Plaintiff Duncan gratuitously in 

a criminal prosecution, wherein ~ubstantial federal defensive 

contentions were available, which he duly presented; and that the 

criminal charge against Sobol is based upon his actions in repre-

senting Duncan, which are not asserted to be beyond the proper 

scope of an attorney's professional services to a cliento (Ad-

ditionally, it may be noted that Sobol was introduced to the 

Plaqu~rnines courts at his first appearance in the Duncan case 

by attorney Col1ins; that all papers in the matte·r were s~bscribed 

by Collins; that no objection was taken to Sobol's appearan ce in 

the Dur~ case at any time on the grounds of his not being admitted 

to the Louisiana bar, although he had been introduced to Judge Leon 

at the outset as an attorney from Washington, D.C.; that the federal 

issues preserved in the Duncan - case have in fact been carried to the 

S_upreme Court of the United States by direct appeal from the Louisi­

a.na courts, by a jurisdictional statement timely filed :i.n Du~o.:E_ v. 

~ouisiana, O.To 1967, Noo 410. These ficts su~port, but are not 

necessary to the establishment of, plaintiffs' First Cause of Action.) 

( 2) (a) The ~~~~ind Cau~~-?.f A_::.tior:_ (Amended Complaint, ~ili 15-

18) asserts that Louisiana may not prohibit Plaintiff Sobol fr om , or 

punish hin1 for, his limited a.ctivities in the State, consisting exc1u-

sivcly of the furnishing of gratuitous legal assistance in matters in-

valving fed era l issues, as an expert in those federal issues and i~ 
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association with counsel admitted to the Louisiana baro (b) The 

Cause i~ based upon (i) the rights of the class of client plaintiffs 

(A) under the federal Privileges and Immunities Clause (Amend. XIV, 

§1) and the Supremacy Clause (Arte VI, cl~ 2), to (1) an adequate 

opportunity to vindicate their federal rights by being duly advised 

concerning those rights and fully heard in the state and federal 

courts on assertions of those rights; and (2) to representation 

by an expert attorney of their ch~ice in matter~ of federal law 

(subject only to Louisiana 1 s legitimate interest in control of 

the legal profession within its borders, which is fully satisfied 

by the requirement that the attorney of their choice be associated 

with local counsel); and (3) to representation by an attorney of 

their choice in criminal prosecutions against them (subject to the 

same legitimate interest of the State of Louisiana); and (B) under 

the First and Fourteenth Amendments, to employ litigation as a ~eans 

of political expression, both in affirmative lawsuits seeking to 

establish and protect their federal rights, and by defending against 

criminal prosecutions which jeopardize those rights; and (ii) Plain-

tiff Sobol's reciprocal.rights, and his own rights (A) under the 

Supremacy and Privileges and Immunities Clauses (Art. IV, clo 1; 

Amendo XIV, § 1) to be heard as an attorney (1) on federal issues 

in state and federal courts, and (2) particularly in the federal 

courts to whose bars he is admitted; (B) under the First and 

Fourteenth Amendments, to engage in litigation as a means of 

political expression; and (C) under the Fourtee~th Amendment, 

to practice his profession without arbitrary interference (all 

subject to the legitimate interest of the State of Louisiana, 

described above)~ (c) The fa2.ts supporting this Cause are~ 
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that Sobol is an attorney, a member of the bar in good standing 

in New York and the District of Columbia, and a member of the 

bar of the Supreme Court, the Court of Appeals for the Fifth 

Circuit and this Court; that, as staff counsel for LCDC, he is 

particularly learned and experienced in federal constitutional 

matters, and in civil-rights and civil-libertie3 matters; that 

he handles legal matters in Louisiana, as an expert in the 

federal issues involved, without charge to the client or 

compensation in any form from the client, and only in associa­

tion with the firm of Collins, Douglas and Elie, whose members 

are admitted to the Louisiana bar; .and that the subject matter 

of the cases which Sobol handles involves the vindication of 

federal civil rights and liberties, and rights of racial equality, 

~1ose assertion i~ a means of ·free expression protected by the 

First Amendment. (Additionally, it may be noted that there is a 

scarcity of attorneys who will and can adequately handle civil 

rig~1ts and civil liberties ma ttcrs 1n Plaquemines Parish and 

Louisiar1a, particularly where clients cannot afford a fee; that 

counsel are not appointed for crirainal defendants in misdemeanor 

cases; and that the class of client plaintiffs herein have a 

reasonable basis for placing unique confidence in Sobol, his 

Louisiana associates (Collins, Douglas and Elie), LCDC, and 

LCDC volunteer attorneys in civil rights matters; and a ~ea~oriable 

basis for lack of confidence in local white attorneys in such 

matterso These facts support, but are not necessary to the establish­

ment of, plaintiffs' Second Cause of Action.) 
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(3)(a) The Third Cause of_,Action (Amended Complaint, 'if'if 19-

20) asserts that L.S.A. - R.S. §§ 37:213, 37:214 (set out at pp. 

4-6 ~UJ?.E~) are unconstitutional as ap?lied to Plaintiff Sobol 1 s 

conduct, for the reasons set out more fu~ly in connection with 

the First and Second causes, ~pra.o The Third Cause is (b) based 

on the sa:ne sources of law, and (c) supported by the same facts, 

as the First and Second Causese 

( 4) (a) The Fou1:th _Cause of Action (Amended Complaint, 'if~ 21-

24) asserts (i) that Plaintiff Sobol's conduct is not within the ban 

of L.S.A. - R.S. §§ 37-213, 37-214; (ii) that his prosecution is 

groundless, and maintained arbitrarily and discrirnin a torily with 

the design and effect of har assment and intimidation; and (iii) 

thc..t, if L.S.A. - R.S. §§ 37:21.3, 37:214 do ban -Plaintiff Sobol's 

conduct, they are facially unconstitutionalo (b) 111e Cause is 

based upon the terms of L.S.A. - R.S. §§ 37:213, 37:214, the Due 

Process and Equal Protection Clauses of the Fourteenth Amendment, 

and the other federal constitutional provisions identified in con­

nection vd. th the Second Caus e of Action, supra, together iv.i th the 

doctrines of vagueness and overbreadth by which the Supreme Cour t 

has given those constituti onal provisions "breathing space" 

(N.A.A.C.P. v. Button, 371 U.S. 415, 433 (1963)) and shielded them 

fro!Tl the 11chilling effc:ct 11 (Dombro\·Jski Vo Pfister, 380 U .. S., 479, 

487 (1965], of overbearing state regulation. The facts supporting 

the Cause are (as to theories (i) and (ii)) th~se recited above 

in connect.ion with the Fir s t Cause of Action; (as to the :) ry (iii)) 

the fact that Sobol's prosecution has exerted and is exerting a 

sever~ repressive effect upon his professional activities in Louisi-



ana, as those activities are described in connection with the 

Second Cause of Action. (The other facts supporting the Second 

Cause of Action also support theory (iii), but are not necessary 

to establish ito) 

(S)(a) The Fifth Cause of Acti_<?_t2 (Amended Complaint, ~nr 25-

26) asserts that Plaintiff Sobol's prosecution ~s unconstitutional 

because it is designed and effective to harass and intimidate him 

and the class plaintiffs in the exercise of their federal rights. 

(b) The Cause is based on the Due Process and Equal Protection 

Clauses of the Fourteenth Amendment and the other constitutional 

provisions identified in connection with the First and Second 

Causes of Action, suprao (c) The facts supo~rting the Cause a.re ---- . 
that Plaintiff Sobol's prosecution is groundless under the terms 

of L.S.A. - R.S. §§ 37:213~ 37:214; that other out-state attorneys 

are permitted t0 appear in Plaquemines Parish and Louisiana courts 

in association with Louisiana counsel; that there is intense hosti-

lity to federal civil rights on the part of Plaquemines Parish of-

ficials, and a history of th~eats against and _intimidation of civil 

rights activity in the Parish; and thai the present prosecution ~s 

a part of that pattern of resistance to federal civil rightsa 

(6)(a) The ~ixth_g~_of_Acti~ (Amended Complaint, ~~ 27-

29) asserts that Plaintiff Sobol's prosecution is unconstitutional 

because it 1s designed and effective to harass and intimidate him 

on account of his representation of civil rights clients in actic>ns 

in federal court; and to harass and intimidat e the class plaintiffs 

in their federal civil rights, including those guaranteed by a 

decree of this Court~ by rca .son of race and the unpopularity of their 

·-~- ,, ___ _ .. __ ·· -·-··--· - --
.. 
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egalitarian viewso· (b) The Cause is based on the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment, the other 

constitutional provisions identified in connection with the First 

and Second Causes of Action, SUI?_~, and 42 U.S.C. § 19810 (c) The 

facts supporting the Cause are those stated in connection with the 

Fifth Cause of Action, together with the facts that the class of 

client plaintiffs are engaged in activity which asserts their 

federal civil rights, and that Plaintiff Sobol has handled and 

is handli~g numerous civil rights cases on the docketsof this 

Court, the Court of Appeals, and the Supreme Court of the United 

States., 

(7)(a) The Sev~Et~~~.1:.1~~ of__~_ctioE_ (Amended CoripJ.aint, fl~ 30-

31) asserts that Louisiana and Plaquemines ~arish particularly, by 

long-established custom and usage, deny Negroes and civil rights 

workers access to the courts, legal representation, and legal 

advocacy equal to that which is given ~1ites. (b) The Cause is 

based on the Due Process and Equal Protection Clauses of the 

Fourteenth Amendment and 42 UoSoCo § 1981. (c) The facts supporting 

the Ca.use a re that Negroes and civil rights vvo rke rs have traditional­

ly not been given adeq•.Jate representation by white attorneys; that 

the number of available Negro attorneys is insufficient to handle 

their m<l.tters adequately; and that the prosecution of Plaintiff 

Sobol supports the practice of furnishing inadequate and unequal 

legal representation to Negroes and civil rights workers. 

The foregoing enumeration of factual matters describes the 

basic elements of plaintiffs's several Causes of Action, but does net 

purport to be an exha11stive statement of plaintiffs' proof on the trial 
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of this ma ttero 

B. Plaintiffs' Legal Submissions. 

In the following numbered subsections we set forth the 

plaintiffs' legal submissions, any one of which suffices to dispose 

of the case in their favoro The relationship of their submissions 

to the several Causes of Action of the Amended CompJ.aint is detailed 

in Part III(A), immediately precedingo Before discussing the details 

of the legal principles on which this lawsuit rests, we hope the 

Court will indulge us -- in a matter of this importance in making 

one general observation touching the essence of what is at issue here. 

It is a lamentable but indisputable fact that vast 

numbers of persons in this country today are without vital legal 

serviceso The recognition of that truth has engendered the recent 

burgeoning of public and private legal aid and defender associations, 

the gro~th of organizations of professional and volunteer attorneys 

dedicated to public service, and the launching by the federal govern­

ment of its O.B.O. Legal Services Program. These developments are 

promising, but they are now -- and for the forseeable future will be 

-- a drop in the bucket. They are insufficiently extensive to meet 

the needs of our citizens v;ho are deprived from birth by poverty~ 

And they strike obliquely, if at all, toward solution of the needs 

of those still more intensely needy, ~1ose congenital deprivations 

include poverty, and race, and injustice, and the unhappy calling of 

having to demand justice where justice is unpopular and the in-

evitable resulting frustration and alienation. 
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It is another lamentable but indisputable fact that 

this most intens~ state of deprivation is today the lot of the 

mass of southern Negroes. That is not the fault of one man, or 

of one group of men, or of one generation of men, or of one 

section of the country. But, however . com~fex its causes, and 

however diffuse the responsibility for it, the unshakable fact 

remains that Negroes in those areas where segregation and dis-

crimination are long-rooted traditions must resort to law, and 

courts, and lawyers inordinately frequently to obtain the most 

rudimentary recognition of their rights; while at the same time, 

in the same areas, there exists the nproblem •o• of an apparent 

dearth of lawyers who are willing to undertake such litigation. ' 1 

Lefton v. City of Ha_ttiesb~rg,, 333 F~2d 280, 286 (5th Ciro 1964), 

The Supreme Co 1ut of the United States and the Court 

of Appeals for the Fifth Circuit have judicially noticed this 

problem and (as we shall see) they have done something about it. 

But Rttorneys in various parts of the country have also noticed 

it and, ref~sing to shrDg off their own responsibilities for the 

problem, have undertaken to do something about it tooo Some 

southern attorneys have given themselves unsparingly, at consider-

able personal cost and sometimes at considerable risk~ There are 

not enough of them, unhappily, to meet the enormous need. Northern 

attorneys 1 like Richard Bo Sobol, have come to support them in the 

effort, to shoulder a part of their common responsibility, and to 

make their part of a common contribution to at least that partial, 

incomplete response which is the best our society can offer in 
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the face of demands that far outmaster its resourceso 

For attorneys such as Sobol, like their southern counter-

parts, the making of that contribution is a work of dedication. Their 

choice to make it is attended by sacrifice, _impelled by urgings that 

reflect the highest aspirations and most cherished traditions 0£ 

what Elihu Root called 11 the public service of the profession of the 

lal'.}o tr ROOT, ADDRESSES 01'1' GOVERNi\1.ENT AND CITIZENSHIP 542 (Bacon & 

Scott edso, 1916)0 That is cause for commendation, one ~ould 

suppose; not for criminal prosecutiono Still, we believe that 

something more protects these la\ryers in this choice 1 in this 

assumption of responsibility, than the aspirations and tr~ditions 

of the Baro They are protected, and their clients are protected, 

by the Constitution of the United States. We pr opo s e next to show 

how this is soo Here, we do no more than to suggest the importance 

of the question wheth e r it is soo Richard Sob ol is only one man . 

But there are few to do the work he doeso LCDC is only one organi-

zationo There are tw~ or three mo r e somewhat like it. But through 

Sobol, this prosecution st r ikes at all such Javqers; and through 

LCDC, at all such organizations. Through the lawyers and these 

few organizations, it strikes at the large ma ss~s of deprived 

persons whom they serve; and through those persons, at the fabric 

of society. The point was finely made in a re~ent presentation to 
22/ 

Congress: 

22/ Joint Stateme nt of Oris rm S. Mri. rden, Pres ident-Elect, Americ a n Ba. r 
A-ssociation; Revius Oo Ortique, Jro, President, National Bar As so c::i.at i o~' ~ 
Th eodore Voorhees, President, National Legal Aid and Defender Associa­
tion; John \•J. Cummiskey, Chairma n, American Bar Association'~ Standing 
Committee on Legal Aid and Indigent Defendants, In Support or the 
Le ga l Service s Prog ram of the Offi ce of Economic Opportunity, Before 

'ro'.~~"'>':";.~~--""" . .... . .. ....,......__ .. , __ •.. - . --·-- ---- - - ------·---------- ··---- -
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If a man believes that h2 is oppressed, 
that he lacks opportunity, t~at the power of 
society is both against him and irresistible, 
and that there is no one who is interested in 
or capable of protecting him from the forces 
that are holding him down, he will stay forever 
in the slum in which fortune has deposited him. 
Such people seem to lack the motivation to pull 
themselves up\'iardo What then .. can a legal service 
accomplish that can alter his situation? 

The short answer . is, of course, that pro­
viding him with a belief in the existence of 
justice will restore the self-reliance, the hope, 
the ambition that he may have lost in early child­
hoodo Injustice, as Reginald Heber.Smith has pointed 
out, makes men want to tear things down. 

In thus emphasizing the importance of a free Bar, 

constitutionally free to serve the needs of the underprivileged 

and the unpopular, we do not for one moment igoore the import an ce 

of legal regulation of the legal professiono We do not dispute 

or doubt the interesf of a S~ate in controlling the practic~ of 

law within its boundaries, nor deny it comme nsurate powerso In the 

case of an out-state attorney, t he State may properly demand that 

he have proper credentials in the jurisdiction fro111 which he 

comes; it may require ~is association with counsel licensed in the 

jur is diction where he acts; it may h.old hini to eve: ry obl iga ti on of 

honesty, efficiency, and professional performance to which other 

attorneys in the State are subjecto Perhaps, where only questions 

of state law are involved in what he does, or where his business is 

a fee-generating sort, the State's regulation may be even more ex-

tensiveo But there are limits to State power i~ this regard, limits 

the Subcomn1i ttce on Employment, Manpower and Poverty, of the S ena te 
Committee on Labor and Public ~elfare, June 24, 196 6 , ppo S-60 
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necessarily i mpli cit in federal law, and in the c oexistence of 

federal and state law under the Constitution. 1 ~ State could not, 

by invoking the power to regulate the professi ona l conduct of 

attorneys, infringe in any way the right of individuals and the 

public to be fairly represented in [ ma{ters of federal law] ..• 0
11 

State Bar, 377 U.So 1, 7 (1964)0 That, we submit, is exactly 

what the prosecution of Richard B. Sobol in Plaquemines Parish 

doeso 

The major constitui iona l battles fought in the past 

decade concerning the right to c ounse l have involved the 

"incorporc;_tion 11 of the Sixth Amendment, the right to have a 

lawyer in the police stati on or on an appeal, and the obliga-

ti on of court appoin t.11en t of counse 1 for ind iger1 t criminal de­

fendants. The outcome of thes e battl~s has reinfor~ed the 

fundamental nature of the Sixth Amcndment 1 s guarantee to a 

criminal accused that he stall 11have the Assistance of Counsel 

for his defence.n But the batties have ranged far beyond the 

narrow point involved here p That is not surprising, since the 

Supreme Court had declared, as early as Po'.\'ell v. Al2:.bama, 287 

U.So 45, 69 (1932), that r:rf in 2ny case, civil or criminal , a 

state or federal court were arbitrarily ta refuse to hear a party 
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by counsel, employed by and appearing for him, it reasonably may 

not be doubted that such a refusal would be a denial of a hearingi 

and, therefore, of due process in the constitutional senseou The 

Sixth Amend ~nent right of a criminal defendant to the unimpaired 

.and unimpeded services of counsel of his choice had been declared 

in the most categorical terms in .Glasse£ v. United States, 315 

UoSo 60 (1942)0 And even before the incorporation of the Sixth 

Amendment into the Fourteenth, the Court had squarely held that, 

putting aside questions of appointment of co~nsel for the indigent, 

a state criminal defendant's flright to be heard through his own 

counsel \Vas unqualifiedo fl Chan~ .. le_r v,, Frcta g , 348 UoS. 3, 9 ( 1954); 
- ----· 23/ 

~£_r~: ·~eynolds Vo Cochra0_, 365 UoS. 525 ( 1961) ,,--

The Sixth Ame:1dmen t has now been brought to be2,r i,16 th 

'• 
its full force upon the States, Gideor~. Vo Wai_rn-vri?,ht, 372 U .. S. 335 

( 1963), and in misdemeanor as \\'ell as felony cases, Har:_vey Vo 

Mississippi, 340 Fo2d 263 (5th Ciro 1965); McDonald v. Moore, 353 

Fo2d 106 (5th Ciro 1965)0 The effect of that Amendment 1s plaino 

For under its impulsion the courts ha~e consistently held that 

only cir~umstances of the most compelling urgency can ever justify 

denying a criminal defendant who wishes to be represented by a 

m That theme has been r~peated in a host of varying contexts. See 
F~1son Vo Georgia, 365 UoS• 570 (1961); Escob edo Vo Illinois, 378 
UoSo ·478 (1964); Specht Vo Patte:-son, 386 UoS7o05' (190'7}; In "r2 

Gault, ___ Uo S" _---:--ZT967)-T8Ts:-Ct .. 1428]. - --

. . 
~.,,...,,;~~.~~~")"~.~~~~~- £ .XSfU&WWW.Gf&/•:~:-...,~....,~-'·~""'-.·-·--.. · <-~-•tn>'t•:~•-.;i·~~- ... -·.•·•..._ .. ,~,_,,..~-· ~-·------- .. -.-...,....,..__-._ 
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lawyer of his choice that precious right, and instead forcing 

him to elect between accepting unwanted counsel or going to 

trial without a lawyerc Lee Vo Unit5d States, 235 F.2d 219 

(DoC. Ciro 1956); Unite?_?_tates Vo Mitchell, 354 F.2d 767 

(2d Cir., 1966); Pat!_<=?_!.: Vo North Carolina, 315 F.2d 643 (4th 

Ciro 1963); United States Vo Johnston, 318 Fo2d 288 (6th 

Ciro 1963). The reason for these holdings is quite basic. 

The lal\'yer-client relationship kno1m · to our traditions and 

guaranteed by the Sixth Amendment unequivocally supposes 

(as _!,ee points out) a condition of trust and confidence in 

the la·wyer by his client; and ttis is both the more diffic.11 t 

and the more important to assure where the client or his cause 

is unpopular (see Mic0ell 2 E.:!pra, 354 F.2d at 769)0 The 

client's choice of a lawyer is limited by the practical 

realities of availability, of course; and the unpopular client's 

choice is, unhappily, more restricted thereby than most. But 

to restrict his choice still further by artificial confinements 

unsupported by extraordinarily imperative countervailing con-
2::/ 

siderations- denies him exactly what the Sixth Amendment corn-

mands he shall haveo 

Although no~e of these cases involved an out-state 

attorney, we think thei~ logic controls this case. For there 

is no imperative, no compelling -- indeed, no substantial --

reason to deny a criminal defendant the right to choose an 

f,_4/ We \·:o uld suppose ti-1at if a cr.iri1inal defendant's chosen la\\)'er 
was so overcommitted that he couJd not racet reasonable trial dates. 
or if a defendant e~ployed a series of eve-of-trial switches of · 
counsel to frustrate court calendars and prosecution witnesses, for 
example, the. client's c:.ho.ice could at some pc:int be abridt;ed. 
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out-state attorney for his defense, so long as all of the 

legitimate interests of the State which prosecutes him are 

met (as they are here) by the association of out-state 

counsel with a member of the local baro In such a case, 

local counsel can be relied upon both £or familiarity 

with local practice, to the extent that is needed, and 

for accountability to local professional standards, to 

the extent these are implicated; and, of course, the 

out-state lawyer himself may be subjected, in connection 

with any matter he handles, to all of the same regulations 

that govern the conduct of other attorneys. So i~ was held 

that a criminal accused may insist upon the right to be 

represented as chief counsel by a lawyer f rorn another 

jurisdiction who is not admitted to practice in the State 

of the trial b~t is associated with local counselo And the 

Court of App~als for the Fifth Circuit has recently approved 

the Ber&_~ holding that 11·where local counsel are associated 

in the case to comply With court rules, non-J.ocal counsel 

chosen by the parties may nevertheless take the lead in the 

bur~, 333 F.2d 280, 285 (5th Ciro 1964)., Lefton involved a state 
---. .-!>.!. ---

criminal prosecution removed to a federal district court, and 

rested its holding flatly upon the Sixth Amendment, as had the 
f2J 

'Third Circuit in Ber:ga.m~ 

25/ The Dergam0 holdin~ has been approved in dictum in United S t ates - .--.! ___ .,.s__.. ...__ __., ___ ...... ... _______ _ 

vQ Bradford, 238 FQ2d 395, 397 (2d Cir. 1956); Joseph v .. United 
StatCS-3"""'.Ti F.,2d 710, 712 no 1 (9th Cir" 19(~>3).,-:TilCJ.'hird Circuit 
in-co;'~er v. Htitchinson, 184 Fo2cl 119, 122-123 (3d Cir., 1950), 

----A-- ----

-· ·--.-·- -.~,,_-. .... --..-----------~-~··-- --- ..... --·--· -~ -·---------·---- ··--------·------ - - - · -·· -----~--
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With deference; vve submit that these decisions are correct 
~ 

and that they are dispositiveo Plaintiff Duncan had and has a 

Sixth Amendment right to Plaintiff Sobol's representation 1 in 

association with attorneys Collins ~nd Douglas, in the p..::..n~an 

case. The class of client plaintiffs has the same right in 

state criminal prosecutions against themu Sobol therefore 

has a reciprocal right ,, a nlike protection w:1.ich the State 

cannot abridge." Brotherhood of Railro~ Jrainmen v. Virginia 

ex relo ,Virginia State Bar, 377 UoSo 1, 8 (1964)~ See Holt v. - El 
(1965)0 That right should be declared 

by this Court, and his present and and any futur~ prosecutions 

violating it should be enjoined. 

raised some question whether the Sixth Amendment ground of Bergamo 
controlled a state criminal prosecution -- altho:.igh the ho1d.1ilg--on 
the merits in Cooper itself gave substantial protection to a state 
criniinal accused 1 s choice of an out-state attorney. There remains, 
after Gideon, no need to puzzle out the fringe questions raised by 
Coopcr-;--for-it is no'.\1 settled that the nright to counsel guaranteed 
by-the Sixth Amendment ooo [is] tote enforced against the States 
under the Fourteenth ALlendment according to the same standards that 
protect [the right] oao against federal encroachmentuo•• The Court 
~oo has rejected the notion that the Fourteenth Amendment applies to 
the States only a 'watered-down, subjective version of the indiv::_dual 
guarantees of the Bill - of Rights~' 11 Ma_~-1:.~ v .. HogaE, 378 U.S. 1, 
10-11 (1964). . 
~ 1.fo have found no decisions S'..tstaining State p'Jwer to deny a 
criminal defendant the right of representation by out-state 
counsel of his choice, associated with local counsel, under the 
Sixth and Fourteenth Amendments. See generally, Note, Retaining 
Out-of-Stat e Counsel: The Evolution of a Federal rdght~-o7 COLUM. 
L. ···REV-. -13n-19"b1); Rec-ent oev.efopmcnt~-- constTruTI~;2:-I Right to 
Engage an Out-of-State Attorney, 19 STAN-. -t-:--·R:E-~ 850·-(19'"'6"1T;---
~~~~' (1~X~):1e_~: Inters~at.~ and _!:edera~-P~actice, 80 HARV. L. REV. 

~.J) \fo submit it is.also clear that.once Sobol was introduced to 
Judge Leon and permitted to appear in the Duncan cas e, he could 
not thereafter be arbitrarily excluded, noi=---ptir1-1.shed for his ps.r­
ticination in t11e mattcro This is th2 holdi ng 0f C~ooer v. Hutchin-. ..... .___ __ .. ..=..,__ -----

_?_9D, note 25 ~UJ2!"-~ No objection 1·:as ever macte to Sobol' s appC?ara!1ce 
in Duncan on the ground that he was not a member of the Lou1s1ana 
bar:--Ifis -prosecution on that ground now is just such an TTi_ndefensibl e 
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It has long been recognized that the right to advise 

and be advised concerning federal rights is itself a federal 

right, protected by the federal Privileges and Immunities and 

the Supremacy Clausesc Ha~~ v~ CoI;:O:, 307 U.,S., 496 (1939); c.L 

Brotherho~d of Railroad Trainmen 

State Bar 377 U.SD 1 (1964)D It 1s also a constitutional common------) 
place that these Clauses, together with the Due Process Clause, 

protect "the right of free a.cces s to "o c courts of ju.st ice in the 

and thus forbid state obstructiori of the presentation of federal 
28/ 

contentions in either- state or federal courts:-For numerous 

differing exemplifications of the principle, see Ex par~e Hull, 

312 GoSr 546 (1941); White Vo Ragen, 324 U.,So 760, 762 n. 1 (1945), 

sort of ent:rapmentn as ihe S'J.pre:ne Court constitutionally condemned 
conciemned in Raley v9 Ohio, 360 UoSo 423 (1959), and Co~ Vo L~~.sia!?._~ 1 
379 U.,S~ 559,-568:573 ~19o5)~ 

?!) Mro Justice Holmes captured the principle in a famous passage in 
i)av.is Vo \fochsler, 263 UoS. 22, 24-25 (1923): 11Whatever sprir1ges the 
"Sta tc mav- set for those ·who arc endeavoring to assert riehts that the 
state co~fers, the assertion of federaJ rights, when plainly and 
reasonably made, is not to be defeated under the name of local prac­
ticeo o o o This is familiar as to the substantive law, and for the same 
reasons it is necessary to see that local practice sball not be a1-
lo1ved to put unreas onable obstacles in the way.," See: also, cog., 
Henry v., :·.\is sissippi., 3'79 UoSo 443 (1965); Douglas v. Alabama, 380 
tJ.,s·~--41.5- c 1965)., - - -- - - -

I 

---··----·-- -·-·-
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(1951); Te_E.ral Vo Burke_Co~structio~Co., 257 U.S. 529 (.1922); 

Testa Vo Katt, 330 UoSo 336 (1947); Patto~ v.· North Carol~na, 

4th Cir., Noo 11,005, decided June 14, 1967 (per Sobeloff, J.); 

Lefton Vo City of Hattie~burg, 333 ~.2d 280 (5th Cir. 1964); 

Smartt Vo Avery, 370 F.2d 788 (6th Cir. 1967); Johnson v. 

Avery, 252 F. Suppo 783 (Mo Do Tenn. 1966). 

These principles converge to establish the right 

of i citizen to be advised and represented in matters of federal 

law by an attorney of his choice who is an expert in such federal-

law matters; and the concomitant right of the attorney to give 

such advice and representation. The rights are of course not 

absolute, for they must be reconciled with the legitimate 

interests and consequent apiropriate powers of the States to 

~ 
control the legal p~:of ession.. A State nundoubtedJ.y has broad 

powers to regulate the practice of law within its borders; but 

ooo in regulating the practice of law a State cannot ignore the 

rights of individuaJ.s secured by the Constitutio'1e" ~rotl:_~rhood 

supraL 377 U~So at 6. The presentJ.y determinative test for 

reconciling these competing interests was described in N.A.A.C.P. 

'!!!) Compare Kon~ig-~berF_Vo ~t2:_~e ~~!:. ~ 366 UoS. 36 ( 1961), and ~~­
Anastaplo, 3iJoUoS• 82 (19of), with Schware v. Board of Bar Examiner=: , 
353 UoS. 232 (1957), and Konigsberg v:-Stafe Bar-;-3T:.f-~s·:-2sZ(i.95iJ • 
Thus, for example, a Statemayreqi.!ire th2. t attorneys in regula:r 
practice outside of the State, and admitted to the bar where they 
regularly practice, associate with local counsel of record wh e n 
handling legal matters within the State --· at least, where civil 
matters :1'.)t involving federal law are cori.cerned .. ~!artin v., \fa.lton, 

.... - ··--- ----
368 U"S" 25 (196l)o (\'ihether a State could impose this requirement 
in criminal cases, or in matters involving federal law, is left 
unanswered by the Martin cas~. Nor are these questions posed in the 

4 
- • t . t . _) ___ _ 

presenc 11 1ga ion. 



Vo Bu~ton, 371 UoSo 415 (1963), and reiterated in the Brotherhood 

case, suprao At the very least, these cases establish that the 

federal interest in effective repres2ntation concerning federal-

lavi matters must prevail .in the absence of ttany substantial 

regulatory interest, in the form of substantive evils flowing 

from [the regul~ted] t . 't. h' ' o•o ac 1v1 1es, w 1cn can justify •• a 

prohibitions" of the nature s.nd scope of those \'lhich the State 

seeks to imposeo Button, supra, 371 U.S. at 444; Brotherhood, -·-J!}j ~--
supra, 377 U.S. at 80 The denial to li tiga.n ts or potential 

litigants or claimants of legal services needed to effectuate 

their rights under federal 12,w cannot be supported where the 

State's regulatory interest might be adequately served by means 

of less restrictive controls that do not impede the vindication of 

federal rightso But_!on, ~UP£§1;, 371 U .. S. at 438-439; cfo Shel ton v., 

TucJ:<:e.£..t 364 UoSo 479, 488--489 (1960); Lo~isiana ex reL GE_~~jllion 

Vo N.A.A.C:f~-' 366 UoS. 293) 296--297 (1961)., This is only a 

threshold test, since even stat~ regulations that are narrowly 

designed and appropriate to preserve substantial state interests 

may fall afoul of riecessarily inconsistent _superior federal con-

cernso see 2J?..~E!.l. Vo _Flori_9_~' 373 Uo s" 3? 9 ( 1963) ' forbidding a 

State to prohibit the practice of law by laymen within the State, 

in the presence of an express congressional authorizationo How-

ever, such questions are not presented here; the threshold test 

of _!?utt.£.!2 and Br~_:!:herh_'.:'_~.::! suffices to void the application of 

Louisiana's unauthoriz~d-pra:tice legislation to Plaintiff Sobolo 

30/ Differing sorts of state regulations pose differing sorts of 
constitutional questions, of COtlrSCo \"~e d::.i not dea.1 here, for 
example, with a narrowly framed provision designed to impo3e an 
exaction in the nature of a franchise tax, or anything of the sort. 
Compare La __ thrC:P. v .. Dono~t!C 7 367 UoSc 820 (1961.)., 

4~----·~ 
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That proposition is established, we believe, by the 

recent en bane decision of the Second Circuit in Spanos v. 

Skouras Theatres Corp., 364 Fo2d 161, 168 (2d Ciro 1966). 

Spanos was a member of the California bar who specialized in 

federal anti-trust law relating to the.~otion picture industry. 

He was retained by Skouras, a New York corporation, to work 

with New York counsel 1n connection with an anti-trust suit 

that Skouras proposed to bring in a New York federal court. 

At the time Spanos came into the case, a draft complaiqt had 

already been drawn and circulated among the prospective de­

fendants. Spanos attended several settlement conferenes and 

did considerable research on the matter. He had agreed to 1 

and he did, move his residence and principal place of business 

to Neis York City. He ·worked in direct consultation 1vit'1 Skouras; 

and his association with New York counsel was rather attenuated. 

The federal-court anti-trust suit was filed by other counsel; 

Spanos neither appeared in the federal court nor asked general 

or E.££.._12-_~_::ice admission to its bar, since there was apparently 

little thought that he would try the caseu After a time, Spanos 

decreased, then ceased, his work on the Skouras mattero Following 

a favorable settlement of the litigation, Spanos demanded his fee, 

whose payment was resisted on the ground that Spanos was engaged in 

the unauthorized practice of law under the applicable New York 

criminal statute.and decisionso Pretty cle a rly, these condemned 

Spanos' New York activities without adnission to the New York bar, 

and precluded recovery of his fee if New York law ~as controllingD 

The Court cf Appeals nonetheless allowed the fee, holding, first, 
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that his right to recover could be based upon estoppel of 

Skcuras not to move Spanos' pro hac vice admission in the 

federal district court; and, second, that irrespective of 

Spanos' status in the federal-court lawsuit, the New York 

regulation could not constitutionally be appl.ied to pro­

hibit what Spanos had doneo 

ooo For we hold that under the orivi­
leges and immunities clause of the Co~stitu­
tion no state can prohibit a citizen with a 
federal claim or defense from engaging an 
out-of-st&te lawyer to collaborate with an 
in--sta te la:.\'yer and give legal advice concern­
ing it within the state. 

We recognize that the guarantee against 
abridgement of the privileges and immunities 
of citizens of the United States cculd lend 
itself to 11 mischievous usesn if its ssope were 
not confined to those interests 11gro1dng out 
of the relationship between the citizen and 
the national government, created by the Consti­
tution and federal la\'13~ i: o o. We: are persuaded, 
however, that i 1ih'=re a right has been conferred 
on citizens by federal law, the constitutional 
guarantee against its abridgment must be read 
to incl-.ide \'lhat is necessary anci appropriate 
for its a~sertiono In an age of increased special­
ization anc1 high mobility of the bar, tl1is rriust 
comprehcn~ the right to bring to the assistance 
of an attorney admitted in the resident state a 
lawyer l:i.cens2d by npub_Uc act 11 of any other 

~ state who is thought best fitted for the task, 
and to allow him to serve in whatever manner is 
most effective, subject only to valid rules of 
courts as to practice before themo Cfo Lefton Vo City 
of Hattiesburg, 333 F.2d 280, 285 (5th Cir. 
1964) o Indeed, in instances \•:here the federal 
claim or defense is unpopular, advice and as­
sistance by an out-of-state lawyer may be the 
onlv means available for vindication" The broaden-­
ing. of [fedcr~l]district court rules as to ad­
mission •• , is no adequate solutiona The federal 
matter on which the help of a non--resident 
specialist is sought may be pending in a different 
state or may not be a suit at all, and specialized 
legal advice may be n2cdcd without the delay er 
exp<:::nse incident toadmission by a federal court 
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before· which the attorney may not' have any 
intention of practicing, even if that were 
available and would afford sufficient valida­
tiono o o o (164 F.2d at 1700) 

The court res.~rved the questions whether T
1the New 

York Penal Law could apply if the client in such a case 
J' 

dispensed with the local attorney or if the matter were 

one in which federal jurisdiction rested only on diverse 

citizenship 1' or if the n1av.ry er not admitted to practice 

by a state maintains an office there and holds himself 

out to give advice to all comers on federal matterson 

Ido at 17lo In the present case also, these questions do 

not ariseo For Plaintiff Sobol does not assert the right 

to trinsact legal business in Louisiana -- nor has he 

done so -- except in association with local ·counsel tha.t 

is far more intimate than ~he association involved in 

Sp.~; and, far from holding himself out to serve all 

comer~ in matters of federal law, Sobol entertains a 

highly selective and exclusively charitable civil rights 

Bl 
practiceo As the Supreme Court recognized in Butto.0.' ~~p~~' 

in this_c s i tua ti on, where nno monetary stakes are i w.,rol ved, 

there is no danger .that the attorney will desert or su~vert 

the paramount interests of his client to enrich himself 

or an outside sponsor" Tl 371 UoSo at 4430 'f1,fo realize that 

an NA.ACF lawyer must derive personal satisfaction from 

participation in litigation on behalf of Negro riehts, 

else he would hardly be inclined to participate at the 

risk of financial sacrifice. B~t this would not seem to 

-~----~--

Ginsburi:r 
- R.' 

52 (1958)(per curiam). 
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be the kind of interest or motive 1-vhich ind•1ces criminal 

conduct. ri Id. at 444., And, just as the state interest in 

regulation is less in such cases of entirely gratuito~s 

non-fee-generating legal practice, so is the federal in-
32/ 

terest greater by reason of t(1e 11preferred, 11
- the 

33) 
"delicate and vulnerable, 11

- nature of the federal rights 

with which Sobol 's practice is entirely co:iccrnedo Tt[\\]here, 

as here, the basic public interest involved is the protection 

of fundamental constitutional rig~ts 000 7 courts must give 

special heed to the teachings of the Supreme Court to permit 

neither indirect nor direct 'means to bar [those claiming 

1 • • t 1 sue 1 rign s J o o o from resorting to th2 courts to vindicate 

their legal rightsc The right to p~tition the courts cannot 

280, 285-286 (5th Ciro 1~64). 

Under these authorities and for these reasons, we 

submit, Sobol may not be prohibited by the State of Louisiana 

from advising and representing Plaintiff Duncan and the other 

plaintiffs of the client class, as an expert in federal law 

matters, civil or criminal, without fee or athercompensation 

from the client, and in association with Louisiana counsel. 

Insofar as they purport to prohibit such activity, L.S.A. - R.So 

§§ 37:213, 37:214 are unconstitutional in their application to 

Sobolo Their enforcement against him, and his prosecution, should 

be enjoinedo 

--·-------·-----~~ 

3?j See text and note at note 4 ~-~up~a. 

~ £G~.A.~.P. v. Bu~·ro~, 371 U~So 415, 433 (1963). 
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3. The First Amendnent Protects Plaintiff Sobol 1 s 
Representation of p":laint"if""r-Duncan anciOfthe Class of 
Cl1e-nt-PJ.ilnt if fST"l'ha t _Amencfiilen-t Preserves theRiz!:ts _ 
oFSobol to Gi vc, and~--2·tHis _f_'2:len t,:?_, _ _!_C2_Recei v~ His 
Advice and Representa!:~_ir:_,~~vil Rights Matters~0_':l 
OT'""Both to Engage in Lit:tgat10~1 as a Form of Political 
Express ion; and the -Amencfinen t The reTOi·e· Forbids Louisiana 

-to-Froh1b-1 t or PunJ_sh Sobol 1 s Conduct as an Attorney ____ _ 
Within the Lim1 ts "of His-Pre.sent Mode-of Practice in the 
State. 

Although the First Amendment lies at the 

heart of this case, we see no need to extend our discussion 

of i to After the Butt~ and _!?rotherhood decisions·' supra, 

no substantial question can remain but that both Sobol's 

clients and Sobol himself have a First Amendment interest 

in the maintenance of litigation as a form of political 

expression directed to the vindication of federal civil 

rights and civil libertieso 

o.," [A ]bstr'act discussion is not the 
only ipecie~ of communication which the 
Constitution protects; the First Amendment 
also protects vigorous ajvocacy, certainly 
of lawful ends, against governmental intru­
sion. ooo In the context of NAACP objectives, 
litigation is not a technique of resolving 
private differences; it is a means for 
achieving the lawful objectives of equality 
of treatment by all governm2nt, federal, 

~ state and local, for the members of the Negro 
community in this countryo It is thus a 
form of political expressiono Group3 ~,\'hich 
find themselves unable to achieve their 
objectives through the ballot frequently 
turn to the courts~ Just as it was true of 
the opponents of New Deal legislation d~ring 
the 1930's, for example, no less is it true 
of the Negro minority todayo And under the 
conditions of modern government, litigation 
may well be the sole practicable avenue open 
to a minority to petition for redres3 of 
grievanceso 

• 0 0 • Q 0 0 0 0 0 0 0 

The NAACP is not a conventional political 
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party; but the litig2.tion it assists, while 
serving to vindicate the legal rights of 
members of the American Negro community, 
at the same time and perhaps more importantly, 
makes possible the distinctive contribution 
of a minority group to the ideas and beliefs 
of our societyo For such a group, association 
for litigation may be the most effective 
form of political association~ (N.A.A.C.P. 
Vo Bu_!.~, 371 UoS. 415, 430-431-zl963)~) 

See also Dombrowski Vo Pfister, 380 U.So 479 (1965); Jordan 

Vo H::!che~~..z.. 323 Fo2d 597 (4th Cir. 1963) ; . cf_:>_ N.A.A.('...'.._R;_ 

Vo Alabama ex relo Patterso~, 357 UoSo 449 (1958); N.A.~C.P.:._ 

Vo 1'hompso_'.2, 357 Fo2d 831 (5th Cir. 1966). 

Since both civil-righ~s litigation itself and 

association for such 1i t.iga ti on ai·e "f oni1[ s J of poli tica.1 

express .ion 11 protected by the First Amendment, their ab1· idg-

ment can be constitutionally justified only in the service 

of a cdmpelling and subo~di.nating state interest, and to 

the precise extent necessary to effectuate that interest. 

"In a s.2ries -:>f decisions this Court has held that, even 

though the governmental purpose be ·legitimate and substantial, 

th2,t purpose cannat be pursued by me2.ns that broadly stifle 

fundamental personal liberties when the end can be more 

narrowly achievedo The . breadth of legislative abridgment must 

be viewed in the light of less drastic means for achieving the 

sar.1c basic purpose. 11 Sh~~t o.E_ Vo Tucker, 364 D.So 479, 488 (196iJ). 

(1964), a.nd cases cited; Eifbrandt v. Russel~, 384 UoSo 11 ( 1 ~ ,; f\) 
'/V•- •· 
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••• Thus it is no answer to the constitutional 
claims 000 to say o•o that the purpose of these 
regulations was merely to ins~re high professional 
standards and not to curtail free expression. For 
a State may not, under the guise of prohibiting 
professional misconduct, ignore constitutional 
rightse o o. 'In the domain of these indispe:isable 
liberties, whether of speech, press or association, 
the decisions of this Court' recognize that abridg­
ment of such rights, even though unintended, may 
inevitably follow from varied forms of governmental 
action. ' • • • [I Jn Bates v ~ Lit t 1 e Rock, 3 61 U. S .. 516 , 
524, \\'e s::i.id, n[vtJEere therf: isas1gnificant en­
croachment upon personal liberty, the State may 
prevail only upon showing a subordinating interest 
wl1ich is co::i1pelling .. 1 Most recently, i:i Louisiana 
ex relo Gremillion v. N.A.A.C.P., 356 U.S. 293, 
297~-:Werea.TI--irmed-th.isprTnciplc: ' ••• 
regulatory measures ooo no matter how sophisticated, 
cannot be employed in purpose or in effect to 
stifle, penalize, or curb the exercise of First 
Amendment rightso!T (N.A.A.C.P. Vo Button, 371 u .. s~ 
415' 433-439 ( 1963) 0 ;-----· ~--

In the preceding subsection of this· m2morandum we 

have discussed in some detail the constitutional standard 

of the B~!tton and B~~!~ood cases, reflected in the 

excerpt from Bu\_ton just quoi.:edo We have applied that 

standard to the Louisiana unauthorized-practice legisla-

tion insofar as that legislRtion purports to forbid 

Plaintiff Sobol to advise nnd repr~sent Negroes and 

civil rights workers in matters seeking to vindicate 

their federal rights all such.advice and representation 

being unco~pensated and undertaken in association with 

counsel admitted to the Louisiana baro We have demonstrated 

that the Louisiana legislation badly fails the Butt~~-

~rotherhood test, in this application, b~cause there is 

no legitimate Louisiana interest in forbidding Sobol's 

sort of practice altogether on the sole ground that he 
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1s not locally licensed, which cannot be adequately 

achieved by merely requiring hirn to practice (as he 

does exclusively) in association with locally-
3o/ 

lice::'l.sed attorneys.- We shall not rep~at that 

demonstration. The First Amendment tights of Sobol 

and his clients have been and are being unjustifiably 

and intolerably curtailed, and injunctive process of 

this Court is required to preserve them. 

The Supreme Court has long made it clear that the 

n1ibe:rty 11 protected by the Due Process Clause of the 

Fotffteenth Amendment 11 denotes not merely freedom fron 

bodily restraint, but also the right of the indi.viduaJ. 

""• to engage in any of the common occupations 0f life 

.,.,., 11 Meyer v., Nebraska _, 262 U.S. 390, 399 (1923)., This 

~tJ/ See Note, Retaini~_g_Q_u t-o(::S t_~J:e __ f~2:12:1_~~~-Th_e __ E_':'_ol u t}:SP 
ot a Federal Right, o7 COLU:•l. L. REV. 731, 750(1967); Recent 
Development, Constltutional Right to Engage an Out-of-State 
Attorney, 19 STAN. --c.-REv.-s.)Q,864~-C-1907);-·r;:rote ,-Aftorne:is: 
Inters ta tc and Federal Practice, 80 HARV. L. REV. 1711~---Tif9-
1720-('19b7} c ---



conception is, of course, the root of the doctrine that 

ran amok in the "economic due processn era, and its 

extravagances have since been sharply trimmed backo 

But the principle itself is both sound and viable; 

in G:re~ Vo McElroy, 360 UoS• 474 '(1959), for 

example, the Court r~affirmed it in its classic terms. 

11 [T]he right t o hold spe·.:ific p"."ivate employment and 

to follow a chosen profession free from unreasonable 

governmental inter fere nce comes within the 'liberty' 

and 'property' concepts 11 of the Due Process Cla.us e o 

Id., at 4920 The M~yer case protected the professional 

calling of a foreign language te a cher; it was r ecen tly 

approved in a case concerned in part with the pr0fessional 

ca.lling of a doctor, Gri-E·v·.)1~ v,, Cc:_~~_::_cticu_!_ , 381 u.,s. 

479 (1965); and, in memci rable cases, it s principles have 

been applied to protect the professional calling of 

attorneyso Sci~~~~ v~ E!_oa.!:_~_?f Ba_~:._ EY~amin~~s, 3.53 UoSo 

232 (1957); Koni.~E~.£,g: v., Sta!.~~ ' 353 UoS .. 252 (1957)~ 

Consider&ble state regulation of the professions 

is obviously allowable notwithstanding the Due Process 

guarantee , and to meet the constitutionil standard (as 

distinguished fr om the more stringent onesdiscussed in the 

preceding subs ect ions in connection with the First Am2nd:nent 

and the constitutional guarantees of primacy of federa.1 law) 

a re gul2,t i on need.:; '.rnly res?ond in a reasonably approp;:i2.te 

fashion to s ome J.eg:iti:nate state concern. Put another way, 

the State's interest that is advanced to support the re gu lation 

must real, not fanc~ful or imagin ary ; and the reg~ Jatj on must 
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bear some rational relationship to its effectuation~ The 

test is not a stringent one, but it is fundamental to 

the basic guarantee of Due Process that government not 

be arbitrary \vhe!1 it moves to affect the 1 i ves and 

choices of citizenso 

We submit that a \\!holesale prohibit ion of 

Plaintiff Sobol 1 s chosen for~ of professional activity 1n 

Louisiana fails to meet this test. We concede that a State 

may compel an out-state la·wye r to associate vd th local 

counsel, s~e Mc;._~ti~ v., ~altoE, 368 UaSo 25 (1961); and it 

may, of course, control his legal activities within the 

Statec But it may n~t exclude him entirelyo For, even 

before the promulgation of the Fourteenth Ame!1clment it 

was settled that the States could not simply draw a line 

of fire at their borders and keep the outlander lawyer 

outo He had the right, expressly recognized in Article IV, 

§ 2 of the Constitution, of the 11 citizen of one State to 

pass through, or to reside in any other state, for the 

ptll'p'Jses of trade, agriculture, professional pursuits, 

or othenviseofT _g.~r~ie_~-9, Vo Co_:ye-_:l~l, 4 \Vasho CoCe 371, 6 

Fed. Cas. 546, 552 (Noo 3,23·'))(C .. C.E.D. Pao 1823). See, 

eogo, Crand~v. N~~ada, 6 WaJL. 35, 48-49 (1867); 

Ed~'.'ards v. Ca.J:ifor~1ia, 314 UoSo 160 (1941)<- These d-~cisions 

make clear that it is E_?._! a legitimate state objective to 

ex cl udc at to rrieys from other jur is :::li ct ions simply because 

they are from other jurisdictions. State concerns that will 

pass muster under the !Jue Process Clause must therefore be 
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sought within a narrower compass -- in same realistic 

apprehension of a specific danger that the out-state 

lawyer poseso There are several of these, certainly: 

possibly inferior professional qualificationa, ignor~nce 

of local law, unacco~ntability to loc~l discipline, com­

petition with the local bar. The plain fact of the matter 

is, however, that none of these concerns touch the case 

of an o~tstate attorney speciRlizing in federal law, 

associated with local cou~sel, a~d offering his services 

entirely gratuitously 1n civil rights caseso The pro-

hibition of Sobol's form of practice is, therefore, 

totally arbitrary, wholly unjustified, and: as such, 

the sort of capricious interference with his pursuit 

of a profession \·Jhich the Due 11 rocess CJ.aus'e condcmnso 

Al though the relation ships be hvee:-i the p:l'.'ohi bit i ens of 

LS.A. - R.S. § 37:213 and § 37:214 are unclear, - the latter 

section secLls to exe~pt from the ban of the unauth~rized-

pracUce legislation outstate attorneys ntemporarily present 

in this state rr who act "in association '\'ith some attorney 

duly licensed'' in the Stateo These terms , al.so, are e.xce2dir1gJ.y 

obscure. But giving them their meaning in cornm~n parlance, 



their ostensible and most apparent purport, we fail to see 

by 1\'hat reas'oning Plaintiff SobDl is ~?t r!temporo.rily present 

in this state 11 and a ·: tine 11 in 2.s so cia t ion with 11 lo ca 1 counse L 

We make this point not because we ask the Court to 
'. 35/ 

dispose of the case on the stat e-law ground.-- Rather, we 

think the visibly unsupportable character of the prosecution, 

coupled ~ith the identity of the plaintiffs and the history 

of resistance to federal civil rights, and wholesale suppression 

of civil rights activity, in Plaquemines PRrish, leads irresi~t-

ibly to the conclusion that Sobol's prosecution is still another 

111 planned prosecutional abuse of a [state criminal] statute'rr 

~ox Vo Louisia.nc:;, 348 Fo2d 750: 751 (5th Ciro 1965)(\'!isc.lom, J.), 

a prosecution maintained 11without any hope of ultimate success, 

but only to discourage [?,1D.intiffs 1
] ooo civil rights activities, 11 

Do:n12.1-:.?w_ski Vo Pfis~.~.2-> 380 UoSo 479, 490 ( 1965) o If it is, tl-c-:: 

prosecution violates Due Process anJ Equal Protection alike, 

and - .. as Cox says and Dom~rO\\'Ski holds -- should be federally 

en join e d • S e e a 1 s o lJ n it e d S t a. t cs v • \food , 2 9 5 F o 2 d 7 7 2 ( 5 th 
I 

Ciro 1961.)o For whether its purpose be racial harassment, 

see Yick \fo v. k_f_opkins, 118 UoS. 35C1 (1836), or suppression 

of c iv i 1 rights a ct iv :i_ ti e s , s c e N. A . r\.:.~. P ._ v o .I.~.'.:'.~:.E.:S O:E_ , 3 S 7 

F.2d 831 (5th Cir. 1966), or intimidation of Sobol and his 

clients in and on account of their re.:..:: 'Jrt to fed·~ral and 

state judicial process for the vindication of federal rights, 

3 ~1 TJ1e Cot1rt CCl1 1 c1 n.r ~n 1 1r·· o rel v 1111on thr> s~-:;+e 1 ·" 1 " 0>"Ql"rc1 
._1

1 
- ,. J .. __.. ,, .._,J. \...:.L.;.... -. ~'"-:0 j · .., - i. li.\...~ "'· L.c. .. 1..- -.i..c.1,,. .. .";).._ l • .!. 

-rf i t ch o s c t o do s o ., S e c not e 1 sup r a ; an cl s e e S i le r v " Lou i :: -
ville & Nash\·ille R.oRv Coo, 213 J~s:-i75 ( 1909) o-r.::e-notc that -
-tT1c--o-bscurity -oT the stafc-la111 question is no gnund for ab-
stention in a case of th5s sort., Keyishia-.1 vQ Board cf RE:genl:s, 
385 uQs., 589 (196?), and auth0rit-ie.Sc":iT-ed in noteY--Ff1erco:I; 
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see Terra]:_ v~ Burk~--~~on~~d:r_'.-,'.£!}_~1:!_-~_c_:~, 257 Uc.So 529 ( 1922); 

.?!'!_8:. !::_~t Vo f::ve_~·y, 370 Fo2cl 788 (6th CiL 1967), such a prosecu-

tion is constitutionally intolerable in design and effecto 

\~e suppcsc tlrnt the professed bas.iE; of the 

pr 0 s e cut .i 0 n i s that s 0 b 0 l is n 0 t If t e In p D j~ a r i l y It in L 0 u i s i an a ' 

or that § 37: 214 does not qucd..ify § 37: 2J}, or some other non-

obvious quirk in the gen er al obs cu ri ty of the s ta tu to ry sclH:i71C o 

Such contentions might avoid the charge of palpable groundless-

ness of the prosecution, but only by exposing a far more fund~-

mental defect in .its originso For they serve to point up what 

\ve subrn:i t is evident in any event: that § § 3 '! : 213, 37: 214 are 

facially vagu e , overbroad, and hence unconstitutional regulations 

of First Amendment freedo ms . They present an amorphous and 

pervasive prohibition, as.broadJ.y repressive as its scope is 

uncertain a dange1·o us tc:u1gle of \1:orc1s 11 su~;ceptiblc of 

sweeping and il'lpropcr application, 11 N • ..£'::.::~· _ _g_~..P__:_ v., BtLti:_~, 371 

UoSo 415, 433 (1963), furnishing a conVC!»ient to:)l for rrharsh 

and discrimin a tory enforcement by prosecuting officials against 

!J~-n~an_ v., Fors~~~nius, 380 UoSo 528 (19C)5); anc1 see Sttbpci.rt Il(B) 
~~2~~-~ of thjs n!cmonwdum, particularly note 9, at pp~ 23-2-'L The 
c~tJre prei:iise o f !2_c_i_:;_1lJ~?:~.~J-~5. Vo !"-~-~~!er:, 380 U "S~ 479 ( 1965), 
d:tscussccl 1n that Si.tbpart, is that there exist a state statute 
\\'hose vaguen ess makes it susceptible ta narrov:ing state·-] a.\'! 

construction ~:o ... But '''here such a statute ovcr:.ce2.chcs Fjrst t\rnend­
mcnt r.-t.ghts, DombrO\\·sJd h o lds, pursuit of a narro~.dnP constructi cin 
• • ~---- .... ---~ 0 

:i. s the ob lJ g <;. t J on o t th c S tat c , a ft e r a f e cl c r a 1 co u r t h ci_ s p n1 D c r 1 \' 
enjoined the statute 3.n its une::-il13-ti-=-t:iccl bro2.d s\·:ecpu IcL at 40L · 
The rj sks and delays incident to statc --cou rt proccc:.::Li.nfis 2.imcci <:.t 
statutory construc't:ion, in other \'.'On.ls, 2-re the trb-~ird cn ir of th e 
prosecuti on , _jhL_~~:_, lt:.st they fw1ction as a burden :::m 'c:hc r:ir ~;t 

Am c n cl m c n t cl u i- j n g 11 a n u n c1 u c l c n f, t h o f t :i m c , a r e s :1 l t q u i t c c: o s t J y 
,.;here the vagueness of a statute may inhibit the exerci se of pj rst 
Am encl l!(:li t f rcccl ons ~ n B n~g__~·i_:_~ v. Bv)_I}~~!, 37'! U Q S" . 360, 37 8-379 
(196'1-). 
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particular groups deemed to merit their displeasure, 11 Tho~n12_:111 

v .. Alabz~, 310 UoSo 88, 97-98 ( 1940), and thus lending itself 

to 11 s e le cti ve enf o rcemcn t against unpopular ca us es, 11 N. A:.!:.::S::_P_._ 

Here again we touch upon settled constitutional 

doctrineo 11 [S]tandard2 of p2rmissible statutory vagueness are 

strict in the area of free expressiono n ~~. A._J:::-..£~ P. Vo But"!:,_~E,, 

~-1:!2r§:., 371 UoSo at 432., 11Because First Am.endrncnt freedoms need 

breathing space to survive, government may regulate in the 

area only \\1ith narrO\'.' spccificityo:1 _!~· at 4330 Consistently, 

the Court has condemned for vagueness and overbr2adth statutes 

whose seeming broad sweep 2.nd un cc rtaint ies of a.ppli cat ion 

cast a r2pressive pall over the exercise of freedoms within 

the scope of the Amendmcn~ 7 s concernD E.g., Stromber0 v~ -·--· ·----R. 
_ga}.~~.~.?.E'._'d~t 283 UoSo 359 ( 1931); ;:>_mi t~: v. ~:.Lf~_rni~, 361 

U" S c 14 7 ( 19 5 9) ; C r_§;_~~E v o J3 o 2.. rd __ ~f._.E_~:.12 J. i .£-. .l 12E-~~2~..!i~?..:?~ , 3 6 0 

U"So 278 ( 1961); B~g_get!, Vo .Bul~it _ _!, 3T1 U.,S" 360 ( 1964); 

~pthek~ v. S ec_~·et~~L.~.L.l'.~'=., 37 8 U o So 500 ( 1964); D~rr_:­

.£: .. ~y•sl~~ Vo Pfister, 380 U.So 479 ( 1965); ]2lfb_~.~9_! Ve 

Vo Board of Regents 
~---~~~--·--·-··' 

385 uoS .. 589 (1967)0 And this has been so even though the 

same statutory terms would have escaped constitutional invali-

dation if they had been used to regulate sorts of condact 

other than free expressiono See United States v., l'\at.iona.1 
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There are several reasons for the peculiarly stringent 

test of statutory specificity applied in First Amend~ent cases. 

First, the problem of fair notice of criminal liability --

an ess~ntial condition of due process of law -- is intensified 

where statutory unclarity is co mpou~ded by the unclarity of 
36/ 

the line of First Amendment protection,- and the effects 0f 

unclarity are particularly vicious ·v:here unanticipated puriish-

ment attends canduct 1~ich the Amendment apparently protects. 

See Cantwe ll 310 UoSo 296 ( 1940); Edwards~ Vo . 

UoSo 195 (1966)0 Second, vague and ovcrbroad prohibitory 

legislation lends itself to arbitrary, discriminatory and 

overbearing administration by judges, juries, prosecutors 

and lai\' enfor cement officers, to \·:hom it gives ~'.:_ _ fa~tci. 

536 555-, 

558 (1965); Sl:utt_lesi~~,!]~ v .. City __ ~ . .f. Bir.21J. ... E1_g)_13~, 382 U~So 87 

(1965); and see H~~~?_n, Vo !:.-~:EY.' 301 U~So 242, 263 (1937); 

akin to those under licensing lai\'S, see, e. go, L~::el~ Vo 

Q_riff:"_in,, 303 l l<>So 444 ( 1938); ?_taub v. Ba~13._y, 355 UoSo 313 

(195 3); Guyo! Vo Pic:rc~, 372 Fo2d 658 (5th Cir. 1967)0 11Instinct 

with its ever-present po tential for arbitrarily suppressing 

First Amendment liberties, that kind of law bears the hallmark 

---·------.-..... ---
3 ,. I ..... \ ( T "'- • IT 1 t • • • • G ... o; JCC ,-.,ro __,us t...lce -_ar an s co;icurr1cg op1.n1on 1n -=~~'.:2. Ve 

io'ui~i:_~_na, 368 U"So 157, 1 85 , 207 (1961)0 
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382 UoSo at 90-9la Third, the ur1clar:tty and breadth of 

potential prohibition exert a deterrent effect that 1s 

unduly s ti fling \vhe re free express ion is affected" 

First Amendment ''freedoms are delicate and vulnerable, as 

well as supremely precious in our societyo The threat 

of sanctions may deter their exercise almost as potently 

as the actual application of sanctio!13on N.A.A.C.P. Vo 

statute also creates a 'danger zone' within which pro-

tected expression may be inhibitecooo~ So long as the 

statute remains available to the State the thieat of 

prosecutions of protected expression is a real and 

substantial oneo Even the prospect of ultimate failure 

of such prosecutions by no means dispels their chilling 

effect on protected expressiono 11 Dornbro',\'Ski Vo 

supra, 380 UoSo at 4940 

L.S.A. -· R.S. §§ 37:213, 37:214 manifestly 

affront all of these constitutional concernso Section 

37:213 defines unauthorlzed practice in terms of u~limited 

breadth that forbid any person, for example, to nFurnish 

attorneys or counsel.tr or nRender or furnis:1 leg::1.l services 

or advice 11 -- S\\'eeping strictures that include conduct which 

Louisiana is constitutionally unable to prohibit under the 

Trainmen Vo 

(1964)" An exception is made b/ §37:214 for out-state at-

to rneys "tempo ra r i 1 y 1
: p r2sen t in the St ate and acting n in 

1 
J. 



73, 

association with'' local counsel. This language 1s simply 

a trap, as its threatened application in Plaintiff Sobol's 

case evidcnceso rvremporar::i.ly, n peculiarly, .is a term of 

endemic uncertaintyo This i.s not the ordinary sort of 

pro h~~--2ic<:_ admission statute, addi-'essing attention to 

court appearances in specific caseso An outst2.te lav'.ryer 

may practice in Louisiana if "he is ther2 ntemporarily, n 

but not too longo Ho~ long is too long, w~ submit, 1s 

entirely unfathomableo But 17 a shi.tute which either forbids or re·-

quires the doing of an act in terms so vague that men of common 

intelligence must necessarily guess at its meaning and differ 

as to its application, violat es the first essential of due 

274 U.So 445 (1927); Lanzetta Vo 

Section 37:214 fails to give the constitutionally requisite 

fair warning, and hence is void. 

It 1s true, of course, that nu me rous statutes employing 

relatively imprecise langu a ge have been sustained against vague-

ness attack \·;here (a) ti1ey :regulated areas that did not touch 

First Amendment concerns, and (b) the area of regulation wa s 

. tl t t t t . f. . . . t. ~ 1 E sucn la · s ·a u o ry spe c1. · 1c.J ·cy v;a s 1mprac · :!. cao .. e: ., ~Jl~-' 

But J.egal practJcc within the bro a ~ definitions of §37:213 
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fundamentally implic8.tes the First Amendment, see subs:::~ction 

III(B)(3), pp~ 61-64 ~prs.; and there can hardly be the 

slightest doubt that Louisiana could be more precise than 

11 temporarily 11 1n delimiting the number of occasions on \·1hich, 

or the period of time \dthin which,"ou.tstate attorneys may 

practice law in this State without being locally licensed~ 

This is the kind of matter th2t particularly lends itself to 

specific, indeed, mathematically precise, regulationo The 

choice to be ifague is not compelled by practicality, but 

is a purposeful one, quite plainly intended to allow the 

broad·~st sort of discretion to judges in the first instance 

-- and thereafter to prosecutors -- in det~rmining the 

range of allowable local practice by outstate counsel.o This 

is exactly the sort of censorial discretion, ho~ever, that 

the Supreme Courtrs decisions condemn -- for the solid 

reason perfectly exemplified by Plaintiff Sobol 1s case, that 

the discretion inaugurates a regi me of arbitrary favoritism 

and censorship, under which tl1e advocate for locally unpopular 

causes is forbidden to do what more acceptable la\eyers may . 

§o~~ causes may be plended, E..<?.!.:.'..~. clients may be heard, through 

outstate counsel -- at the unfettered sufferance of the courto 

The result, for the locally disfavored client particularly, is 

a wholly U:1controllcd censorship :::if the ideas, 
. , . 

pos1 i.:1.ons, :1 n tc r-

ests and legal theories that may be judicially presenteda 

The additional, inevitable result is 2.n imp e:rmissibly 

broad d2terrence of unpopular ad~ocacya Plaintiff Sobol anj 

LCDC are uni1:.for mcd and canllot kno\v i\1hat they \\':iJ 1 or \\'ill 
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{;:). 

·-

not be permitted to do 1-n Lou.isianao They can find this 

out only by proceeding to 11 render or furnish legal services 

or advice," ''furnish attorneys or counse1,u and awaiting 

prosecution, with its attendant risk of harsh criminal 

penaltieso Sobol ar..d the LCDC volunteers may be arrested 

and amerced at any time, and the danger is the greater 

because the decision to prosecute lies in the hands of 

their legal adversaries Q Exactly when a prosecutor 1vi 11 

take offense at outstate defense counsel's legal submissions 

and rebut them with an information or affidavit for his 

arrest is at the prosecutor's pleasur e . The only safe course 

for the outstae la\eyer is to avoid the State. We subnit 

that such a regulatory scheme, in the First Al"lendme:it area~ 

is facially unconstitutional and should be so declared by 

this Court. 

The extent to \11hich Negroes and civil rig:1ts workers 

in Plaquemines Parish are in fact deprived of equal access to 

legal advice and legal repr~sentaticn will be developed at 

the hearing of this matter o Bu t 11 th e r e come3 a point \vhe re 

this Court should not be ignoran t as judge s ~f wha t w~ k~ ow 

U.S. 49, 52 (1949). Plaquemines is (at the least) not an 
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a monopoly of legal practitioners makes it resp~nsible 

for what those practitioners doo The very iustrurne:i.t 

o.f creation of the monopoly , L.S.A. - RoS. §§ 37:213, 

37:214, is being applied to Plaintiff Soboi, and the 

method and effect of its application is to support the 

unconstitutional patterns, practices, customs and 

usages of providing differential access to legal services 

for Negroes and whitesg The prosecution is therefore 

proh~bited by the Equal Protection Clause ~nd its 

statutory supplem·~nt, 42 UoS. C. § 19810 

--· 

Respe ctfully s~b~itted, 

Alb~~~ 
603 North Farish Street 
Jacks on,'Mississippi 39202 

Anthony Go Amsterdam 
3400 Chestnut Street 
Philadelphi~, Pao 19104 

Collins, Doug la~ & Elie 
2211 Dryades Street 
~ew Orleans, Louisiana 

Richard B. Sobol 
2209 Dryades Street 
New Orleans, Lo~isiana 

Attorneys for Plaintiffs 

by: 

J}"(c.1 6 ~t~-: 
Anthony GQ Amsterdam 

needs no demonstration. That discrimination was cond~mned by even 
the separate-but-equa l doctrine that preced~d the 1954 schoo l 
des egregati on ct = cisio~sQ 
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CEl~TH'lCATE OF SER'lICE 

JI. 

I hereby certify tha-: on this ·~::-1aay of 

September, 1967, I personally served a copy of the 

f'orego i_ng Memorandum of' Law upur. Sidney W. P:..'ovensa l, 

Jr., Attorney for the Defendants. 
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