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Differences between obligation under 441-.B8 and under
Lee v, Hacon County Board of Education desegregation
plan

A. Procedural Differences

Signing the w4l1-8 brings & school systes under
an enforceable sbligation to follow the Guidelines, under
the theory of our complaint in United States v. Dale
County Board of Educatiocn. Submission of & plan to the
State Superintendent of Education, as provided in Lee,
does aot appear to result in aany such obligation.

The channels »f review differ. The chanhels
under the H4l-B go direotly from the local superiantend-
ent to the federal government, while uuder Lee the State
juperintendent is an intersediate ageat between the
local systems and the federal courts and executive. lee
is thus wore consistent with state respoensibility and
with federalism.

These procedural differences are not necessarily
points of couflict between the L441-B obligation and the
Lee plan obligation, but cenflict could arise. ror ex-
ample, in Dale County we could get in the position of
asking the Middle District to order eampliasnce with the
Guidelines, even though they differ substantively from
the Lee plan formulated by the saue County, dnd, because
af the different channals of review, desegregation progress
by a school system might be deemed scceptable by the Court
and unacceptable by the Commissiong or vice versa. In
such 2 situation it will be hard for the achool systen to
know what to do -~ presussbly it will be best off to com-
ply with neither the 441-8 nor the Lee plan, so that it
can get under the protection of a court ordered desegre-

gation plaa.

Finally, further differences may arice if sither
the Court or the Comauissioner takes advantsge of the
opportunity left open in both the Guidelines and in lee
to change tie plan for desegregation,
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B. Substantive Differences

Comparison of the Guidelines and Lee plan reveals
substantive differences, both in approach and in detail,
But it would be misleading to discuss them without first
pointing out their basic similarities -~ both allow the
school system ta follow a f£ree choice plan; both stress
the elimination of cnoice-influencing factors; the
mechanics of free choice im Lee follow the Guidelines in
broad approvach and in many specifics; both require faculty
desegregation; botii have a performance test for the ade-
gquacy of the plan; both aim at the elimination of the dual
systen, We should keep these similarities in mind as we
exanine the differences.

1. Differences in Outlook

The Guidelines, in 318L.2, state the goal of the
degegregation plan as the elimination of "the continued
maintenance of a dual structure of separate schools for
studentz of different races.” The Lee plan begins with
the Beard agreeing to:

take the following affirmative action to
disestablish all state eaforced or en-
coura%ed public school segregation aand
to eliminate the effects of past state
enforced or eacvuraged racial discrimi-
nation in the speration of the school
systen,

lee thus appears to aim for diseatablishment of the racially

dual system only insofar as it is or was atate encouraged or

enforced, while no such linitation sppears in the Guidelines
concept of a dual systea.

The second spparent wmajor difference in approach is
that Lee contenplates the plan being & free choice plan,
wailé"?"e Guidelines favor the geogrephic plan, This dif-
ference is more apparent than real since the Lee court does
not say a scheol system way not use geagraaaic zoning and
since all desegregation under the Guidelines in Alabawo has
basically been under free choice plana.

The third difference in approach iz that the Lee
opinion, while eadursing a performance test of the ade-
quacy of the plan, did not mention any perceatages of
student desegregation which it would expect a achoal sys-
tea to achieve. 'Tihe Guidalines, of course, do centain




such percentages and the perceatages have been construed
by many people to coustitute rigid requirements. If they
ara treated ss rigid requiremsats it ias likely that HEW
and the Court would quickly diverge in ruling on the ade-
gquacy of perfermance.

2, iee provisions adssing from the Gulidelines

To the extent that Lee requires more than HEJ does,
there will be no conflict., " These are merely noted for the
sake of completensss. The Guidelinez have no provisions
parallel to lee's construction and consolidation provision
or its requirements for remedial programs. In addition,
Lee is wuch more specific about the requirement that pro-
grams and facilities be equalized.

3. Guideline provisions missing from tie lLee plan

The following Guideline provisions are wissing from
the Lee plan:

a, The aption for a school system to give
preference to cholces of minority students
(5181.43).

b, Notification to all students of their
asgignments (3181.43),

c. Notice by first class mail (5181.46).

d. The requirement that there bDe official
suppert for the desegregation plan (§181.17(a)).

e. The provigion relating to arrangements for
attendance outside the schoeol systes of resi-
dence (3181.16).

Of these provisions, all but the last appear to be fairly
insignificant. The last is significant, but although Lee
has ac such provision, I doubt that the Court would toler-
ate such arrangements if they resulted in discriminatisa.

&. Oonflicks

Gaideli and Lee plan

There is a difficult conflict of dates for the 1967-
68 school vear choice period. Under the Guidelines (3181.44)
the choice period iz either completed or under way already.
When we repart to the Court on April 21, 13967 some systeans
following the Guidelines will have completed their choice
period and the rest will be alavst completed, since all
choice pericds must end by April 3. But the lLese plan
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requires the 1967-68 choice period to commence on May 1
and end June 1, 1567 (I.C.). That plan alse requires that
students exercising choice have been notified that nvadis-
criminatory bus routes and criteria for eligibility for
transportation will be adopted. Since the Guidelines con-
tain no such provision, systems that have held or are hold-
ing & choice period will most likely mot have complied with
that requirement. Systems that are holding am April choice
period iknew of the reguirement before the choice period
‘began and presumably should have followed {t. Systems that
had January, February, or March choice perlods could nat
have known about it, since Lee was decided March 22, 1967.
This difference in choice period dates raises a nunber of
questions:

a. Should HEW accept & May cholce period
for systems that have had ns cholce period.
The answer is clearly ves.

b, Should HEW accept a May choice period
for systems that have already had & choice
period under the Guidelines? Should the Court
require ocne? Does the answer depend on per-
formance in the first cholce period? Does it
depend on whether notice waz given about trans-
portation routes and criteria? I1f so, is there
a distinction between systens having an April
chioice pericd and systeas holding an earlier
period? If a second pericd i{s held, waat does
that do te choices by Negroese in the first
period to attend white schoals? If performance
iz what counts, what do we tell the Court on
4pril 21 before we know the results of the
choice periods? I would think we would want
to let the earlier choice period be the only
one, if it seeus to have been Lalr,

Another serious posasible conflict {s found in the
teacher desegregation prowvisions. The performance expected
in lee iz "substantial desegregation of faculties in as
many of the schoals as possible for the 1967-68 school year.®
(II. A.). The Cuidelines are more specific, requiring some
desegregation in each school, or an equiwvalent amount of
desegregation in the system (§181.13(d)) and 1 understand
that HEW is taking the pogitien that this means two teachers
per school., Although Lee does not szay it is desirable tu
have moere than one winority teacher on a desegregated
faculty, HEJ seeus to require more performance than lee,
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There iz a majer difference between the lLee (I. H.)
and Guidelines (3181.51) transportation grﬂV1$kJn$. Lee
requires traasportation to the school of choice anly 1f it
iz the neareat school to the pupil, while the Guidelines

require transportation to the school of choice if it is
tie nearezt formerly white or formerly Negro school., Under
the Guidelines but not under lee a Negro who choosses the
closest formerly Wﬁite school t¢ his home is entitled to
transportation even if there is a closer Hegre school.
Hopefully Lee's further requirements for nand&aarlmisatary
routes and criteria for eligibility for transportation will
mininize this conflict.

There are nunerosus minor differences in the mechanics
of choice, Chief among these are the following. Under lse
(I. X.) choices may be changed until the end of the choice
pericd; under the Guidelinea (3LBL.48) they may aot. Lee
also allowa change of choice where it ia eﬂucat;anally
called for (1d.); there is no exactly parallel Guideline

proviaion, Under Lee late choices may be subordinated (I. D.):

under the Cuidelines they must be (T181l.45). Under Lee
cholces may, with permiseidon from the State Snpezlnﬁ”ﬁﬁhnt,

be denied "in extraordinary circumstances™ (I.L.) even if
there is no overcrowding; under the Guidelines avarcrﬁwﬂing

is the only peramisasible reason for denying a choice. (§181.59).
There are other differences in language and content, but they
are too ainor to warrant consideration,

5. Fora 4l

Althgugh your question related only to G41-B, I
should point aat that one of the school gystems lisgted in
Part IV of the Court's osrder -- Qullman -« hag an accepted
form 441, That agream&nt places fewer affirmative obliga-
tions on the Board than either the 441-3B on Lee.
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