
UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS

________________________________________________

)

NOLBERTA AGUILAR, et al., )

 )         

Petitioners and Plaintiffs, )

)

v. )

)

UNITED STATES IMMIGRATION AND CUSTOMS )

ENFORCEMENT, et al.,  ) C.A. No. 07-10471-RGS

)

Respondents and Defendants. )

________________________________________________)

RESPONDENTS’ OPPOSITION TO PETITIONERS’ EMERGENCY MOTION 

FOR HEARING, TEMPORARY RESTRAINING ORDER

AND MOTION TO COMPEL DISCOVERY    

Since the U.S. District Court lacks subject matter jurisdiction over Petitioners’ challenges

to their removal, the Court should not issue a temporary restraining order.  Furthermore,

Respondents do not agree that the document Plaintiffs attached to their motion as Exhibit J is a

filing with an Immigration Court that would result in an “automatic stay” of any removal order. 

Lastly, Petitioners’ discovery requests are far beyond the scope and specific discovery authorized

by this Court on March 21, 2007.  

ARGUMENT

A. Pursuant to the REAL ID Act of 2005, Pub. L. No. 109-13, Div. B, 119 Stat. 231

(“RIDA”), this Court lacks subject matter jurisdiction to afford injunctive relief.  Congress has

eliminated any and all district court jurisdiction (in habeas or otherwise) to entertain challenges

to the validity of any action taken to effect removal of an alien and/or of orders of removal and

provided for exclusive jurisdiction for such claims in the courts of appeal.  Petitioners’ recourse
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is to reopen their proceedings before the Immigration Judge or the Board of Immigration

Appeals, and, should such a motion fail, seek review of that decision in the appropriate court of

appeals.  

On May 11, 2005, the President signed into law the RIDA which, among other things,

amends certain provisions of the Immigration and Nationality Act (“INA”).  Congress amended

the judicial review provisions of the INA to explicitly provide that jurisdiction to review the

validity and execution of any and all removal orders lies exclusively in the United States Circuit

Courts of Appeals.  Section 106(a)(1)(B) of the RIDA creates a new INA section 242(a)(5), 8

U.S.C. § 1252(a)(5):

(5) EXCLUSIVE MEANS OF REVIEW- Notwithstanding any other provision of

law (statutory or nonstatutory), including section 2241 of title 28, United States

Code, or any other habeas corpus provision, and sections 1361 and 1651 of such

title, a petition for review filed with an appropriate court of appeals in accordance

with this section shall be the sole and exclusive means for judicial review of an

order of removal entered or issued under any provision of this Act, except as

provided in subsection (e).  For purposes of this Act, in every provision that limits

or eliminates judicial review or jurisdiction to review, the terms `judicial review'

and `jurisdiction to review' include habeas corpus review pursuant to section 2241

of title 28, United States Code, or any other habeas corpus provision, sections

1361 and 1651 of such title, and review pursuant to any other provision of law

(statutory or nonstatutory).

Id.  

Section 106(a) of the RIDA explicitly and unequivocally eliminates habeas jurisdiction in

the district courts to entertain any challenge to the validity or execution of a removal order. 

Specifically, Section 106(a)(2) of the RIDA amends 8 U.S.C. §1252(9) to provide:

CONSOLIDATION OF QUESTIONS FOR JUDICIAL REVIEW-

Judicial review of all questions of law and fact, including interpretation and

application of constitutional and statutory provisions, arising from any action

taken or proceeding brought to remove an alien from the United States under this
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title shall be available only in judicial review of a final order under this section. 

Except as otherwise provided in this section, no court shall have jurisdiction, by

habeas corpus under section 2241 of title 28, United States Code, or any other

habeas corpus provision, by section 1361 or 1651 of such title, or by any other

provision of law (statutory or nonstatutory), to review such an order or such

questions of law or fact.

Id.  Section 106(a)(3) of the RIDA further amends 8 U.S.C. § 1252(g) to provide:

EXCLUSIVE JURISDICTION.--Except as provided in this section and

notwithstanding any other provision of law (statutory or nonstatutory) including

section 2241 of title 28, United States Code, or any other habeas corpus

provision, and sections 1361 and 1651 of such title, no court shall have

jurisdiction to hear any cause or claim by or on behalf of any alien arising from

the decision or action by the Attorney General to commence proceedings,

adjudicate cases, or execute removal orders against any alien under this Act.

Id.  (amendments italicized).   

The sum and substance of these amendments is to make explicit that no court other than

the court of appeals has any subject matter jurisdiction respecting “all questions of law and fact,

including interpretation and application of constitutional and statutory provisions, arising from

any action taken or proceeding brought to remove an alien from the United States,” and

respecting “any cause or claim by or on behalf of any alien arising from the decision or action by

the Attorney General to commence proceedings, adjudicate cases, or execute removal orders

against any alien under this [INA].”  See INA sections 242(b)(9) and 242(g), codified at 8 U.S.C.

§1252(b)(9) and (g), respectively, as amended by the RIDA.  

With respect to aliens whose removal orders are final, the Petitioners seek to challenge

the validity of those orders.  Similarly, to the extent that the Petitioners would contest the validity

of any individuals’ choice to waive proceedings, such a claim is a challenge to the validity of that

order or removal.  This Court lacks subject matter jurisdiction to entertain such claims or to enter
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     The instant circumstances are not an “emergency,” they are the logical progression of1

removal proceedings against individuals not lawfully in the United States, a stay of which has

been previously denied by this Court.   The Petitioners, Respondent would suggest, are not

entitled to seek new restraining orders, ad infinitum, simply because the aliens’ removal

proceedings go forward in their normal course.  

4

a stay based upon such claims.  Ishak v. Gonzales, 422 F.3d 22, 29 (1st Cir. 2005) (“The plain

language of these amendments, in effect, strips the district court of habeas jurisdiction over final

orders of removal, including orders issued prior to enactment of the Real ID Act. . . . Congress

now has definitively eliminated any provision for jurisdiction.”); Tejada v. Cabral, 424 F. Supp.

2d 296, 298 (D. Mass. 2006) (“Congress made it quite clear that all court orders regarding alien

removal -- be they stays or permanent injunctions -- were to be issued by the appropriate court of

appeals.”). (Emphasis added).

Congress has expressly provided that their remedy lies in another court, yet, Petitioners

do not even attempt to address or distinguish these provisions. See, e.g., Do Canto v. Ashcroft,

2003 WL 21078115, *1 (D. Mass. 2003) (“because there exists a specific statutory review

process for such claims, there is no basis to invoke habeas corpus jurisdiction to provide a

duplicative means of review or vary that which Congress has provided.”).  Unsatisfied with the

remedy Congress has provided, these Petitioners have simply filed, seriatim, multiple requests

for injunctions in this Court.  Indeed, both Respondents and this Court have been forced to

endure repetitive filings as to issues that have previously been addressed (or that could have been

addressed) in the two prior hearings seeking preliminary injunctions which sought, inter alia, to

enjoin Immigration and Customs Enforcement officials from going forward with removal

proceedings.  1
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B. Petitioners claim that their alleged filing of a joint motion to reopen with the Office of the

Chief Immigration Judge suffices to stay the removals of those with pre-existing orders of

removal entered in absentia.  Although a properly filed motion to reopen and rescind an in

absentia order may result in an automatic temporary stay of removal pursuant to 8 C.F.R.

§§ 1003.23(b)(1)(v) and/or (b)(4)(ii), an alien who properly files a motion to reopen before an

immigration judge may always request an affirmative stay of removal from the IJ, and so not

have to depend solely on any "interpretation" of the effect of the motion as an operation of law. 

See 8 C.F.R. § 1003.23(b)(1)(v).  Petitioners make no showing that they have exhausted this

administrative remedy. 

In any event, the “letter” sent by Petitioners to Chief Immigration Judge David Neal is not

properly filed.  See Exhibit 1, DHS response dated March 27, 2007.  The regulations require that

motions to reopen be filed with the immigration court having control over the Record of

Proceedings, i.e., the immigration court that issued the order of removal.  8 C.F.R.

§ 1003.23(b)(1)(ii).  The sole exception provided in the regulations is where the immigration

judge who issued the removal order is unavailable or unable to adjudicate the motion; in these

instances, once the motion to reopen is properly filed with the individual immigration court, the

Chief Immigration Judge may assign the motion to reopen to another immigration judge for

adjudication.  8 C.F.R. § 1003.23(b)(1)(iii).  As a result, no automatic stay was triggered by the

purported “filing” of Petitioners’ Exhibit J with Chief Immigration Judge David Neal.

C. At the hearing of March 21, 2007, counsel for Respondents understood that, although

Petitioners requested several depositions, the Court limited Petitioners’ discovery to a single
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     Respondents have requested an expedited copy of the transcript, which is not yet available.2

6

deposition of Field Office Director Bruce Chadbourne, and encouraged the parties to expedite

that deposition.   After Respondents complied with the Court’s directives and informed2

Petitioners of Mr. Chadbourne’s availability the morning of Friday, March 23, late Friday

evening, Petitioners forwarded to counsel a notice of deposition of Mr. Chadbourne, “to continue

from day to day until completed” (in contravention of Rule 30(d)(2) regarding deposition

duration), and Notices of Rule 30(b)(6) Depositions for three additional days.  Petitioners also

served Respondents with a request for production of documents, and requested production of

those documents by close-of-business March 29.  See Petitioners’ Requests for Discovery

(attached as Exhibits 2-6).  The deposition notices and document requests are not limited to

subject matters outlined by the Court but also include requests for documents regarding attorney

access, humanitarian release policies for those detained in the action, and outstanding removal

orders of Petitioners.  See id.

To the extent that Petitioners seek discovery in habeas, the full scope of civil discovery is

not permitted:  

At the very least, it is clear that there was no intention to extend to habeas corpus,

as a matter of right, the broad discovery provisions which, even in ordinary civil

litigation, were ‘one of the most significant innovations' of the new rules. . . . 

Such a broad-ranging preliminary inquiry is neither necessary nor appropriate in

the context of a habeas corpus proceeding. . .

Harris v. Nelson, 394 U.S. 286, 295, 297 (1969) (citing Hickman v. Taylor, 329 U.S. 495, 500

(1947)).  That being said, discovery is certainly available upon specific Court order and within

the sound discretion of this Court.  Id., at 298 (“a district court may, in an appropriate case,

arrange for procedures which will allow development, for purposes of the hearing, of the facts
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relevant to disposition of a habeas corpus petition.”).  In this case, the Court has allowed

Petitioners to orally depose FOD Chadbourne and Respondents have arranged for FOD

Chadbourne to be orally deposed on April 30, 2007. 

To the extent that Petitioners rely on their characterization of their action as not an action

for habeas, general civil discovery under the Federal Rules of Civil Procedure is permitted only

after a Rule 26(f) conference or by order or agreement of the parties.  Fed. R. Civ. P. 26(d).  No

Rule 26(f) conference has been scheduled, this Court has not ordered general discovery, and

Respondents have agreed only to the deposition of Mr. Chadbourne. Accordingly, Petitioners’

discovery requests are unauthorized.  Moreover, Respondents request that the Court reassert and

clarify the full extent of discovery authorized in this action, to preclude further litigation on this

issue.

CONCLUSION

Accordingly, this Court should deny Petitioners’ third request for a temporary restraining

order, and deny Petitioners’ motion to compel discovery.

March 28, 2007 Respectfully submitted,

PETER D. KEISLER MICHAEL J. SULLIVAN

Assistant Attorney General United States Attorney

                                  

DAVID KLINE MARK GRADY

Principal Deputy Director Assistant United States Attorney

John Joseph Moakley U.S. Courthouse

By:   s/Elizabeth J. Stevens          1 Courthouse Way, Suite 9200

ELIZABETH J. STEVENS (VA 47443) Boston, MA 02210

Attorney (617) 748-3100

Office of Immigration Litigation
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United States Department of Justice Special Assistant U.S. Attorney 

1331 Pennsylvania Avenue, N.W. ICE Office of Chief Counsel 

Washington, D.C.  20044 Boston, Massachusetts 

(202) 616-9752 617-565-2415 

Frank.Crowley@dhs.gov 
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I hereby certify that this document filed through the ECF system will be sent electronically to the

registered participants as identified on the Notice of Electronic Filing (NEF) and paper copies

will be sent to those indicated as nonregistered participants on March 28, 2007.

 By: __/s Elizabeth J. Stevens_________

ELIZABETH J. STEVENS (VA # 47443)

Attorney

Office of Immigration Litigation

Civil Division

United States Department of Justice

1331 Pennsylvania Avenue, N.W.

Washington, D.C.  20044

(202) 616-9752
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