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IN Ti¡L· UvT:TLD STATES DISTiîICT COURT

FOR TxiE DISTRICT OF ARIZÜMA

BRAD VíIIu\I!J3OL`J, ' )

)
Pla in t i f f , )

)
v s . ) ."to. CIV 31-1397 Pl·l>I CAM (MS)

)
r̄ -̄·.T<; :'L·cJO¯JIkLL, e t a l . , ) û R D E R

)

_^l__J )
received and considered P l a in t i f f ' s 2·iption for Par t ia l

Jī iû3̄ r¿=nt f i led Anril 18, 19C3; Defendant's Restx>nse to
¡ • * •

¦ Pìai:ìuiff's .-ir·»:io;i and Dexericianc's Cross-:·totion for SuT.òãry Judgrnsnt

| file*- July 22, Ì9o3; Plaintiff's Reply to Defendant's Rasronse and
!
i ?xauidJ:r . 'c r(C5¿xj:.se ro £>2£ÍÌ:‰^L'IU S Cross-, o t i o n ro r Sa:i:¯ary Jud-r.v.ant

| filfc-i t±¿¿±¿JCJ: 2Ù, ly¿3 ; lÀ¿£c¿)^Jint's Reply t o P iõLi t i f f ' s Resto:‰5a
i

: f ü t í i Kove:ò¡=r 4, i¿>o3. P la in t i f f ' s St?.csra3j::t of Facts pursuant to Local

K-:ic= 11 (i) f i l¿d V&v`o?i>or 15, 19S3, Ltìfendant's State¾ant of Facts

; p̂ ū L-̂ d¿:c ix> Laical ¿lalû 11 (i) fiLaa :,̄ crv'ar.Tbc=r 22, lí;23; Dafen¿ajit's

¦ .'ifficc¿ivic of :iärya;i2:e í·Ujestic filcsd I·:oveni>ar 22, 19Ü3; Dafe:¯jdant·s

. Jk££iaãvit of williâ:aJE. Kansas fiìc·i itóvav¿xir 22, 1933; P l a in t i f f ' s

j i>3cio;i to Strihe i¯>ffiiüvits In Support of Defendant's Crcss-.'·t>tion for

Gj.ã·.ûrj' Ju_;:jr:̀ ·¿3Jìt: f i led lovcr.ixîr 29, 1963; P l a in t i f f ' s Opposition to



` `-

Def<£·¿ânt' s ítocion for Sumnary Judy:nent on the Issue of Da-rages filed

Dects;ùc¡r 2, 1933; and having hoard oral argu;r·ent on the sunoary juàçpneut

notions on ix¿ce;¡ber 5, I9d3, this Court finds as follows:

Plaintiff, a prisoner confined at the Arizona State Prison in

Florence, filed ìrLs Ǟ r·íinded CcCipìaint parEruant to 42 ü·S.C. §1983 on

Feorjary 3, 1932, requesting injuuetive relief v.iiich •would require

prison officials to provide him with a constitutionally adequate prison

law library ana nor,et¿ury damages for iiijuries caused by an allegedly

inadequate law library. In his I`í3tion for Partial Sa~irary Ju-üjr.ent,

Plaiiitiff rejuests declarator^' judçj̄ .n-2nt tïiat tiìe lav library hìs been

‰̄xl s t i l l i s in£¿.e.rua·o2, and tl̄ îat c̀ì-e library hours schedule does ï̄ >ot

provide hiī ri with sufficient access to the library, both in violation of

Plaintiff 's due process am equal protection rights; Plaintiff also

requests inJLi:̄ ic;tive relief wlïich would require prison authorities to

cease providing IULÜÌ v,'ith an inadequate lLbrary and to keep the library

open for aii aàcquate nurn}>ir of hours, ijiciu:ìing YA=ekend hours.

Dafe:̀ ¿iãiiT:·s Cross-;i_«tion for Sauiìary Jud^,!ent claii^s tliat tíi3 prison law

library :i·̂ ver ¡ias b-ien &i¾i is not i&w con3¯citutionally inadequate; that

(ī /·3̄ i if tiiis Co-urt fiiiús tiie law libr¿ury to have hi¿zn constitutionally

iiVHaoqu¿»te, Plaintiff 's claiiis for injunctive. relief are moot because

the libr¿u.̄ Y i s now adequate; a:xi that Defendant i s entitled to suirrriary

ju^j.:¿i¯ìt or; ti¡i i^s·je of da.iia3as bocsusa ?lairj'ciff has not sl`i¤:-m, by

affidavit or otherwise, any injury due to an allegedly inadequate

library a;ri/or because Dafeniünt is s>;iûld-üá freer, damages l iabil i ty by a

"<jocd faitii" qu.õiified irr¿·r;jnity disCu.£S3û in Earker v. îtonnan, 651 F.2d

1107 (5th Cir. 1931).



In bounds v. Smith, 430 U.S. 317, 828 (1977)¡, tíie Suprara Court

held that "the fundamental coi`-s¯citutioiial right of access to the courts

requires prison authorities to assist •in:;ates in the preparation and

filing of ineanij¾·faL legal papers by providing prisoners with adequate

law libraries or adequate assistance fraa persons trained in the law."

"Tliat right i s pre;nised on the Due Process Clause and assures inmates of

the opportunity to challenge violations of their constitutional

rights. . .art¿ unlawful convictions... •The state has ths affir:rative duty

to provide constitutionally adequate access, Bounds v. S.rith, 430 U.S.

at 929, est± bears th3 burden of áüronstracing the adequacy of the d>O£-.on

method, r>uise v. Hü-Jdjis, 5¿4 F.2d 223, 223 (7th Cir. liJ7S), cert,

daùed, 440 U.S. 916, 99 S·Ct. 1234, 59 L.Ed.2d 4ó6 (1979)." Storseth

y . SpÆÌL-an, ó54 F.2d 1349, 1352 (9th Cir. 1931) (citatioiis emitted).

In. tiics ins¿aiìt case, Defendant doas not clai:a. tī >at i t provides any

p·rojra.it of assistance from persons trairied in the law, the fact that

prison officials allow iiī íiate "jailhouse lawyers" to pcìrfor,n loç;al `.ork

for otl̄ i¿r iõvriatcs, see Affiuavit of Elizab3th I·L2xn¤n attaciied to

i>-fcüîdajjt's Response to Plaiiitiff 's ¿·iDtion for Partial Sū ir.̄ âry Judg.Tient,

does iot i^acisfy t¡ie State's obligation to provide pri&or¿ers witl̄ i

Ä aJequate access to ti¿e courts, bc-causö "jailhpuse lawyers" are not

"traii`ioá ÌTÌ the law." Tr;-¿s, ûiie Stata ii=is clìosen to fulfi l l this

obli33'ûiu:î by proviOiī ig ij̄ jró.t.=3 with a law lüjrar¯y, e:iã u:xãüa: Bourxls v.

a_.J;Ch, i t ~iusü bö "aát_«qaite."

Tiïe Supr«îTr2 Co^rt l·*3¿s r»£sver precisely defined \·::iat i s roroired to

¿·L¿C a prison lav/ library collection "adequate." However, iiì bounds v.
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S~a.th, tha Ooort â£fir.:ieti a district: court finding that a certain prison

law library collection v¿as cons·cituuionïlìy adequate; tìiat collection

! acL̄ ·3rsá to "a l i s t approvôa as th··3 ::iini.njL̄ a collection for prison law
i
t

¦ librarií=s by the 7¿ï:ericari Correctional Association (ACA), American Bar
i

Association (A2A), ¿oxî tns Äïi<=o:ic¿iii Association of Lav; Libraries. . . .1 1

Bounds v. S:;dth, 430 U.S. a t 819-20 n. 4. Tiros, the use of such a l i s t

as an aia in ùöfcenuiriing the adequacy of a particular prison law library

colivsction was ¿¾>licitìy approve! by the U.S. Supre:w Court.

ÄtLaeh·3i to Plcdiîtiff' s iìDtion for Parrir̄ -JL Sar,\v3xy Jusj^snt i s

ildùi/it 2, v?liich contaiî¯iS a l i s c (ssa Iz-iliibit 2, page 5) car¡pilea by

Dr. ivLCiúix-a Daī il, ICÌ·; l ibrarian a t Arizona St¿te University Collo¿e of

law, am by tiì¿ 7vnerican Association of Lz:w Labraries (A¾L·L) Couiiittee

on Lav/ L·i¡Ä¯axY Services to Prisoners. In ad·dition to serving as

Plaint i f f ' s expert witness, Dr. Dahl o-^r^altsa with an Outside Review

¡ Catrr¿ttee v¿̄ iicn x̄ evie.v̄ ei ri;e l ibrary n¯aterials a t Arizona State Prison,

! ¿¿r;.1 suLi.ûtteJ. tiiä lxst \;iiich a:j¿ ·̀c=rs on page 5 of Exhibit 2 as the

¡ mi:ii!.̄ ā ii coìlection \·i:á.c`.\ woaid ¡:rcv`ias prisoners with an aãöq.aa·ta law

¡

j iiLrary as réqairtü by ¦£`¿½'`<-s v. £¿tit¡¯i. ¯ Affidavit of Dr. Ricnard Dohl,

! HL·̂ übit 3 at-t2c¡̄ xe·¿ to Flainciff ' s Motion for Partial S̄virw̄iWiry Jud-jnent.

I L·cscausa ¿̄nat l i s t was suh:¿ttt=d bv a cualifiad e·r-¯ert, aJìi¿re3 to the

¡ reca':i:=^:xiaüio:is of ar* ap¿pī ov£xi lüjrory association, ¤XÌÁ was apparently

I o¿2u ¿·y IXif¿,í :¾;̄ >t i:¿ iü3 arûCT.¿.t̂ 3 to ī .;̂ :ro·/G: tr¿¿s library collection
i

¡ sübscs¿u¿i;t to t:>¿ füii¯·g of Piai_iciff 's •jrievarïje aru feàerai lav/suit
i
¦ (SCÛ L··L>·iiLit 2 ai:c£cii·;-ci to Piâiivciff *s :Jûtiori for Partial Sugary
j -

¡ Juùj:.ìCir.t; p¿jra¿ra :̂̄ i3 4 aru 5 of ü¿l·Jx>it 1 attacl¯jei to Dsftr¿î¿uit'sRüâ üna¾î to Plaintiff ' s .-iotion ÕTII Cross-; fc>tion for Su;ïrary Jaûçpsìt),
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J tlds Court finds i t reasonable to use tī iat l i s t as a basis

for detanrùjiinj whether the Äri2o:̄ ,i£¿ State Prison law library was and is

oa-istifeitionally adecjaate.

Frankly, the ;aati¿rials saüviitcoã by both parties .~a)ie i t very

difficult to determine exactly vnat v.¾s contained in the law library at

tii3 time Plaintiff filed his. federal lawsuit. Defe;iiant aurai teed in i t s

/i:Tienãea Answer, Ijowever, that "in particular, tl̄ ie United States Co¿e is

not Kept up to date; " adütio:ially, ";:any of tna ixoJcs in tī .̀e prison

l£v»̄  library are i>ot kept up to data witn current volnnes of rrulti-voluna

sets, ciü current suppìar¿ants aiid po-ckct p*2rts.11 Defer,žĴ :̀ it̀ s A"·3:vled

Aîisver, parajrapn 6. Üie L¯;iitai States Coãe Ar·r;:>c£teú is probably or.e

of the j`u5t basic and fun¿cī r̄ta:iiai tools in ¾iy law liürary; i t is

coritaiiîöd in the ÄAL·L l i s t s̄ .̄ Ja.ùtted by Plaia¯itiff, and several' cr i t ical

t i t les of i t v;ere incluàöà in tne l i s t aj;pi:ovea by the U.S. Sui

Court in ¿oun¿s v. Sàùth. I t is al3o obvious to ü;)is Court, fran

i-raccical experiorjoc, ccu!.von s¿_r3£, ¿L̄ ÌÙ caue law (¿¿e e_.g., Pounds v.

£.ri.th, 430 U.S. a t H2G n. 14, Ai>ici.5 v. Lasn, 371 F.Supp. 4o2 (K.D.InJ.

l'J74),· t¾ùte v. Sullivan, 3CS F.Sui,`p. 2ií2,̄  257 (S.D.7^la. 1973)) that in

order for the voiuniús iricluâeã on the l i s t aiiá ir¿ t:ió library to be

useful to in.rio.tci3 and to provi_ie tha« with ~.ea:J_rj3
rful access to the

courtsƒ tîiey :·̂ :sc, bo kept in as current a s ta te as i s possible. Thus,

L·ÏÍS£¿L on tiieso au..iissio.-;s by Dcf«j.jUī :t., tüiis Court ac\ fiiid tiiat t!ie

prison iaw library was co:aszitut_ic·;iãlly inu'j(¿̄ j̀ oate at the txTie Plaintiff

filc2a Ms suit. '

t>¿if'j.'·_l=u¿t cl¿·i:cs tií¿t fevan if t>±is Court firiis ti`iat tl̄ ie librari' v.̀ as

constitutionally in-adequate at tne t±rs Plaintiff filed this action,



Plaintiff's claius for injunctive relief are r¤,`i root because Defendant,

between the tájne the suit was filed and now, ī*as inçroved th¿ quality of

r. the library to conform to the list suggested by Plaintiff's expert.

Initially, this Court observes that the bar Jen of dcr, castrating

iiootness "is a heavy one." Sea United States v. V«T. T. Grant, 345 U.S.

6¿:9, 632-33 (1953). Further, "as a General rule, 'voluntary cessation

of allegedly illegal conduct does rot deprive the tribunal of pov.'er to

hear and cieteǹ oine tne case, i.e., coes not inake tie case nrx>t.'"

County of Ios Angeles v. Davis, 440 U.S. 625, 631 (1S7S), quoting United

i States v. \·L· T. Grant, sapra, &t 632. An issue l>5C·D·.ves rxot only if:

:` "(1) it can ba saia witi\ assurance t2at 'there is no reasonable
i

i expectation...1 that the alleged violation will recur...; and (2)
t •

! interim re l ie f or events iiave cc`.r¡i;·letely ar¿L irrevocably eradicated the

¡ effects of the alleged violation." County of Los Angeles v. Davis,

supra, at 631 (citations o.;dtteu).

Preii:·m¡ariìy, this Court fin-is that the inventories attached to

the affidavits of Eìizabech îlan·.on (Inventory of January, I9e3) and of

Plaintiff I>raa Wilkinson (InvanuDry of CcLCÕer, I9¿̀ 3) indicate that th¾

press* Æ lav.» library collection does substantially ca\Tjly with the l i s t

now being utiliüea by tìàs Court as the b¿sis for det£r;.üiiing
3 Ì '

• corJ3titutional aJc;£-iãc·y. íritüo t:¯iis Court co.n¯erids tlie State for i t s
¡
| voluntary up3rí¿áe of th¾ prison lî·.v̄  library' ooilection subsëouant to the
1

I f i l ing of P la in t i f f ' s yrievar¿c& and federal action, i t i s ent i rely
!
j re3L3cr*azilc: to bulife ·̄/e tlîat t·iû i>iãdoqaata coriditio:is existir>3 in the
i
; übrary at tne tiive the suit was filed could easily recur, as they have
1
1

¡ so often in the past. Tnis case is clearly distinguishable frcci Hudson



¦ v . Robinson, 67S F.2d 462 (3d Cir. 1932), icon which Defendant re l ies
í . · . -
¡ for its :rootn¿ss claiu. In Hudson, b;tv;3en the tire the plaintiff filed
¡

his suit and the court's decision, prison officials structurally

re.-oùeleã the prison law ljbī ary in order to cut down on noise and
i

j . Distractions in th¾ library, and to prevent inr^tes frā n noisily

• trocoing through the library on their way to classes. The Third Circuit
j
¡ hsla tliat this issue \fas rrooceù by th·3 p`rison's reroáeling action, such
i

; tī mt tiie district court's injunction preventing tne prison fra î
j • .

I reverting to its practice of routing inxate traffic through tiie library
!
; · \V̄=LS iv;raroper. Tne Tnird C i rcu i t found t h a t th·:=re v;as no reason t o
i

tha t the prison v^xild s¿:ei>a additional rx>n½y to cn5o a l l the

i t had done.

M2JLricaiiii!ì3 L̄iì2 a·dscj;uac¾' and curre!>sy of a l ibrary , hov,·ever, cannot

be accœr¿>li3à£cí. through a OÌVÌ-SIÌOC sv.i=p li_Ha building a vai l or changing

the struct:ure of a .building. E>je xx> t he i r very nature, law books

co:isisccíntiy ¾o out of date, bscarte l o s t , stolen or doi-nâged.

Fx¯c·'.cuically sr/wökiī ig, t i e process of operating a law library requires

constant .Tonitorin¯j an·d up5aciri3, eavi i t i s apparent that tì¯je effort

to ni3incairi t-ics c .̀i¿'jua;jy of tjia l ibrary a t issue iias r*ot

it ly bü«n e/:p&:*:íed L·\ th¿ pas t . Tnus, the prison 's laudable

act¿_>::s ùo r o t Ï:COZ. P la in t i f f ' s clñ:.n for injunctivö re l ie f .

Flc·,lijtLiff also cií.L:¿; that tiie l i b r a ry ' s scl¯î3¿ule of available

hours Ceprivts hi.̄ :i of access to the cour¯cs. lie part icular ly co.rplains

ciiüt, a t tr:ö c i :¿ h¿ til^JL his suit,¯the l ibrary v,̄ as clos·3d on v,'sekejvis,

csa that ìiis fuil-ûi;.ie prison joo prcvõr.teù hi:n frcm obtaining a

sufficient nu.T¿x=r of hours during tiie w·>a·c. £iī ,̀ce the fili:>g of



Plaintiff's federal action, the library has been opened fran 7:30 a.m.

to 1:00 p.m. on both Saturday and Sunday. Plaintiff states that he is

able to use the library approxirateiy fourteen (14) hears p¾r wceü:.

Plaintiff 's Motion for Partial Sugary Jud·ÿr»ent, paç·e 12. Even though

the D¿feiiàâ¡it cannot guarantee that the library will continue to be

available during weekend hours due to security reasons or lack of •

available staff, see Affidavit, of Elizabeth :L·trron, Er-:hibit 1 attached

to Dexeniai¯it's Response to Plairitiff *s ì·jotion ami Dsfon īcu :̀t's

Cross-Motion for Suríiiary Juàg:r.e:it:ƒ Ms. Har:̀ .on has also stated tìiat any

closinjs due to such factors will b¾ te^orary. I t arrears to t:`.is

Coart tiiãt t·ìe li¿>raxy hours schedale i··rc`/iics Plaintiff \·;it2i aier.3aa·ìje

access to the lav/ library. See Joroan v. Jo?inson, 3ol F.£upp. 6Qû

(£.D. Mich. 1574), aff^â, 513 F.2ã 631 (G\ii Cir.) , cert, deniedƒ 423

U.S. o5l (1975) (scn3¿ule which alloweâ. ir¿nates an average of 11.5 hō ars

p=r v/ee); in the law library heiâ aâoq·jate). In this area, "[fjeüeral

courts ÚO :iot s i t to supervise i>rišo:^s.... [?J risen officials :nust be

acooru¿3Û ìacitu¿le in the aar·¯ii:iiscration of prison affairs." Cruz v.

L=to, H\ìL· U.S. 3iô, 32± (1972). I t i s r¡ot¯clt>ir to t:J.s Court tiiat

pri¿o:̄ i ¿íuui;oriuit:3 ÌJÜV= ai>j£iïi L'Ì= disurútion vc3t<^a in t¡̄ :ciTi in l̄ -ariáli)̀ .3

t:iis jjia·¿ter, ctru t*ie intervv=ncia:¿ of c̄·ie judiciary i s CXTÙS

iiiip¡-ro¿¯·riate. Jorda:i v. J¤:UIŽ:¤:Ï, sû¿ra·

As to t,i¾ dsr¿L¿es ic5¯ae, D¿fe:̂ a- īt. co:itc¾ īâ5 i t i s ii:ïr¿îiv3 fraa

dcj-Tjijcs l i ab i l i t y ÌÄCÄJSC i t i s sniel·d<xi by a " JOOÛ faitli" qualified

i.̄ ī .:jǖ iity, w;̄ J.cn Dofeiidant r»as aile2jd as `t¿\ affirmative defense.

/•_Lû;ioajh tne ÌSSÜG of the subjective gcod faith of a public official in

raj·-i¾ discretionary decisio:is iias been c3Vi5iá¢Xixl to be a cruestion of



fact not suitable for decision by soniû2ry juig.n¾nt, recent Saprsae Court

language has reduced the need for an evidentiary' hearing or t r i a l on

this issue by allowing the district court judge to ùet£nrdī ;e whether the

low allegedly violated by a def eniiant was "clearly established at the

ti2£ an action occurred/' such that the official taking the disputed

actiori could be e-tpectea to know of i t and abide by i t . Il¿rlow v.

Fitzgerald, U.S. , 102 S.Ct. 2727, 2739 (IStí2).

Defendant, of course, cannot simply clai::i this inxnunity. To

establish i t , "there most be ;:orc than a bald assertion by the defendant

that th¿ caucla±iie¿:-of actions were urriertakeii parsjant to the

U3ī for.:¿̂ jce of his duties and \vithin tii£ scope of his discretionary

authority; xûiere »nast be a sìx?*vir¡g by a ccrapatent. soramary juâ·g-nunt

iíiatüciais of objective circaiístrõi3cs ¯Üiat vnuld canp-al tliat

corjclusion... .Exactly w:iat will suffice to establish such objective

circix\istar«ces v.-ill.. .vary in propor`cion to tl^e dogree of discretion

inherent in the úefenciant'a office." Sarìier v. Ivonrari, 651 F.2J 1107,

1124-2b (5tiî Cir. i;J8l). "Ì<̄ :Ì£II a plaintiff soaks ùaTages ui>ùer SlStí3

for a discretio;iary action by an official sãcn as a prison

¿sardiiisci¯aüor, VJ!ÌO 4̄ rust e:·;cù:cise an exceo¿ingly bread raiige of

di=î·jrezion in pärforiTdjig his official duties, the official should be

e¿ ītit-l«a to qaalifieà iiatunity upon a shov.'ing that ha acted within the

iíco^i o£ .-is áiscrc·‰ionïiry audîority." Douthit v. Jor.¿s, 615 F.2d 527,

D34 (5t_n Cir. 1230).

To c;ci.r>riStrc:te tl`«ût.it i s e;Ttitl3d to iirī nunity fran darrages

• j-·-ii Ī >~y, D^feridai;t £uu;J·ts tiia affidavit of L<=vi Acuna, progrâ ìS

aur-Lnistrator in cî iarge of supir\>·isiī tg the library facili t ies at Arizona

- ¾ -
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j State Prison, since 1DS1. :<ir. ACJJV: avc¿rs that his authority i»¿clu5es
i ' ·
j provisior¿s of adequate faci l i t ies , supplies, e:ruip:¡=r¿ü and legal
i

] . siateriaìs to tne law lü*rary, ajvi t i a t he iu·.s atteroted to cai'-ply with
1

i . . , . , . ,

I courw-ìnäjiiafcea re-jüireT:enis to ensure tl̄ iat n*"tes have i2íLarjLr.5ful

access to the courts. Upon cor>sideratio:i of this affidavit and of the

relatively slignt snowing required of this prison adru_nistrator

Defendant, this Court concludes tnar. Defendant lias rude a prirra facie

shc.:irig that i t i s e;ititie_i to claim official Ltnunity frcm ùarages

liabilii¾··. "If the priira facie sl×j^;L·^ i s not rebutted by the

plaintiff, tì »an tiie <ìù£erdünt i s , as a natter of law, entitleã to claim

official iiicTonity fro.̄ a section IS-3 3. . . l i ab i l i ty ." £&rker v. I for, ran, 651

F.2d at 1125. Here, Plaintiff has not cane, fortìì v.-dth any canpetent

ù̄ ;g evidence. Tivus, Defendant íias pro¿̄ >so:ly claimed t-he good| faitii irarúin

¦ Such iiaiaonii¾' i s not ai;soiutc:> i t i s a qualified iiinur.ity, aiìd the

¡ border, iyjrw shifts to Plaintiff to rc̄ ove tiì=·.t: I>efer*daā ,t' s conduct

violated clearly es-uatlishau statutory or co:.stitüT:iorial rights of \;hich

a reasonable person uould have taa.·.7i. Mario,; v. Fitz-^ernld,

¡ U.S. , 102 £.Ct. 2727, 2733 (19S2) . As previously ;r.-:½·<ticned by

t'lis Court, iieitaer tna Sacrtí.̄ .e Court nor ai·n.' lower court hzs ever

| c¿sfiī ¿i·iiiv̄ cly ourlir.üã precise reeuiranents for a cori··5titutioiially

aùe.¿uat>2 lav/ lü/rcüry; tlsereiore, tJ̄ iis Coua,̄ t v.·ould be hard-pressed to

j fi:¾¿ tl̀ aat t-nture was "clearly esL·¿Ùjl±z:iO¿i law" on this issue, such that

j L '̄¿f¿:idant's violation of i t v.̄ us ī _-o..̄ i_-- or in bal faith. Thus, in tixis

¦ case, Defendant i s sliielde-l fraa daìages l iabi l i ty .

¡ In his A ì̄cndeâ Caupl¿ii-nt, PV~ir.i.ci£f secù.s £t;x>rr«¿y' s feas. Un·¿er
i

: — »̄ A _ . .



42 ü.S.C. S1283, thi3 Court has discretion to £v;arü a reaso:»able

attorney's fee to the prevailing party in a §1933 action. Although

Plaintiff lias been successful in a subsza,ntial issue in this case, i . e . ,

. in establishing that the prison la,<· library' was con5titutio:ially

inaóô3uate/ i t appears to tī iis Coort that there are several other clains

raraiiiing in this case which have yet to be resolvad. Plaintiff has

apparently ivoved for su»irrary judxû=nû on his f irst and second causes of

action only. Wnan ths parties anl this Court dispose of the rerr?.iriirjg

clai;ìi3, tnis Court will e»itertairi Plaintiff 's request for attorney's

fees.

£¿seà nixm ts¡e. for·j¾oiī jg, t>is Court CD:;CIUÌ·ÌS :

(1) Tne ainitx:eà failure en t·:e part of Arizona State Pricon law

library officials to propariy i-iaiütain the law library collection, i . e . ,

the lack of a canplete and curre:4t set of United States Code 7ir¿notatei

and the abse:·5ce of cux̄ reī jt suçple.¾ints and rocket parts in niany of the

\SJO`!<¿S in t'¡e prison law 1 ibrary, _ ¿e¿¯>rivai Plaintüf of his fourtcsith

õ"ueni;iisnt áue process right of r.i .-.:'.•ir>.jful access to t¡¿e co·.iriis as

established in Bounds v. £uith.

(2) ïī i-ü prison library £d-ini3zr¿tion iias voluntarily upgraded i t s

library collection to substantially ca?·ply with a l i s t ccapiled by the

_Ä;̄ Æirican Association of lav.' Licrarie3 CoriTráttíie on Law Library Scìrvices

to Priso.'t2rs, sea E.·̂ ìil>it 2, par3 5 of Ficiinti£f' s Motion for Fai¯cial

Su.—ary Jjágziznt, a:ii in S̄ ÚC¡Ï conuition is co:iscitutionally ads^uate.

(3) Beca·use i t is reasonable to b·;licve that the coiïdition of the_

3 ibrary could again becccîe L·i-itio-½÷½ti2, prison officials should be



ordered to maintain its present collection in as current a state as is

(4) Tne present sc¿i¿dule of iojrs at the prison lsw library c=>-as

! not deprive Plaintiff of his fourtoctüth a·r.a:·¿b̀ .ent due process rigr.t of
i
t

! access to the courts.
i

(5) In this" case, Defe·x¿ant i s shielded froa dar-ãges l iab i l i ty by

good faith qualifies! l·¯í¿Tr.õnity; a t the tine Plaiririff filed his

ca¾:·liint, there \vâs no "cl·aarly est^lished law" on the precise

contents of an auaquau; prisor¿ law library, riarlov»¯ v. Fit2ç;arald,

supra.

(6) ?lairiti íf 's Motion to Stri}j2 Affi·_iavius of ;·¿irv.·arinS: ;.·¿aje3tic

ar»i Vviliiû,n E. iîangas should be denied as ircot.

Tn=re£ore,

I ï IS OBDL·REù that Pl¾i;itif£'s ¿-iDtion for Partial Sirirary Juãgrnant

¡ is granted L·i ^cort and tív¿riiea in pert. Plaintiff 's request for

declaratory and inju:îi:tive rcdief regarding tiie au¾rjîcy of tiie prison

j la.w library collection i s grantcá. Plaiiitiff *s r tcj¿st for declaratory
i
I

i cm injuiiCtivti relief regerdiiig t i e a-c¾\;acy cf tli·3 liLrary hours

sc;̄ Käauie i s denied.

IT Iò FUtCC2l¾ O?Di¿<L!J W3t D¿farda;-ít's ì'otion for Sviì nfiri' Jiiä j̄i:Ärit

* on trie issue of trie c-ie:rjacy of •L·ī 3 library i s dc¿·iieã. Defenüarit's

iijtioii for Sui.ìr-ìry Ju-i9·u·3;iü en t:ic ¿-uiìquucy of ti>3 library Jiocrs

sciieuule i s 9x3rit*ži. D3f=¿ria:;t' s l·l5cicn for Sa¯i¿¿ri' Judgment en tlte

issu·2 of uarajG3 alie3ediy Arising free; trie iiìa¿e¾i¡ate lav; l ibrary i s



IT IS FURTi£;R ORDLRED that: P l a in t i f f ' s :·£>tion to Strike Affidavits

of í·iaryanne l·tijestic anã IVillia¡a E. Kansas i s úer,ied as moot.

IT IS FUi¾KER ORDí¿RED that Defendant, so long as i t chooses to

f u l f i l l i t s Bounds v . S¯nith, supra, obligation by fumisiiing a law

library to incrates/ maintain in i t s prison

law l ibrary complete ana current edit ions of a t leas t tiie fol·lo·Y'ing

works:

..Unitad States Coda Air s t a ted
Supreos Caort Reporter
Faieral i¿eporter· 2¿
Federal Suppltü¿nt
Sh'_o.¯irâ's U.S. Cit2tio:îs
Sher^rJ's Fe¿eral Citatio;is
¾ales of Local Federal Dis t r ic t Court
2·íoJem Federal Fractice Digest
Federal Practice Digest 2d
Arizona Coâe Ai`.r.otated
Arizona Reports
Shcpard's Ari·¿orj. Citatia¯is
Arizona App=sls R¢s¿orts
Ari2oriä Law of Evid(ince (U¿all)
R&/oiafcioii3 of Arizona State Prison
Federal Prstzzlcz and Pro^·3¿ure (V¿right)
Corpjs Jur i s Ss^una

QDATED trtis Q a¿¿y of January',. 15C4.

C. A. ì·Li,ec>;e, Ci^ãef • Juâge

AITAC·iED
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37 Inference on p ^ e 4]
I t i s in tores ting to note t i a t th¾ Oa aside Review C c̄.̄ r.:iittes:

requested &na received ir:ver¿toriü3 of t:ie pr ison 's law library
collection, solici ted the reco.7iT.3nuütion of Dr. Dahl, and re
the porchase of üáôit iorai iraúirials to the Arizona. ï>¾·art:·.̀ .fent of
Corrections — a n
apparently in response to aru. éis a foilow-ap to Grievance £32325 fi led
try Plaintiff Wilkinson. S&3 ì>¿¯iibir. 2, pp. 1-4, Plédiiüif f' s ¿·̄ btion for
Par t ia l Sii"a.rsary Judçp.ìent.

^̄ 7̄ [K f̂ear&TiC·3 on psge b]
Yī js issu3 of the aù<¾üacy of the Arizona Stai¾ Prison law lü^rar^'

i s not a new one. With over nineteen years ' e;·n:<iriencs on tiia f·s3eral
t>sncn, t i i is Court i s k·¿=nly av.·aro of (sna hereby · tal^es judicial rodLca
of) n\raerous other oartplaints and prer»'ioas l i t i ga t i on rc¿:¿aràiiìg tne
aueqiiacy of that l ibrary. A pr isoner ' s r iyht of access to tiva courts i s
not Ê frivolous issue, and t¿iis Ccrjrt believes tìîat szr¿z steps nust a t
ìfež¾. be taken to ensur¾ tha t tl`.e St îce fu l f i l l s i t s coii5titutio:¯iõl
obligation in to i s area. At oral ar-gu,.`.ent, t h i s Court rec¿u£st'iá that
th¾ part ies nfegociate and eriter inco so .̀:.e type of stipulatea juùg.r·3it
witn respect t o the l ib ra ry ' s aâequac¯y> tli is procedure has been
successfally u t i l ized in previous cases in th i s Dis t r ic t involving
Arizona State Prison ôiscipULnùry prcoeedings (Taylor v . State of
Arizona, CIV 72-21, August 27, 1972) and prison mail handling ¯̄
re.jvilati.ons (íîook v . Stace of Arizonaf CIV 73-79, Ctetober 19, 1973).
Counsel for the Defüníaiit rc-fússã ¯co t̄a.·íe tì¯¿is s tep. v.rnile that
decision i s certainly within L·ofervlant's r i gh t s , the absence of a
stipulated juaj-;`!snt ÕTÚ of any othor alt·3niative proposal by the State
vš̄ íicn would fu l f i l l ics ¦£~}¿^ obli·gè.-cio:»s r©7roirfes tiiis Court to r;¾ake a
finiin¿ on the aJoquacy of ii:̀ »e law lib¿¯cary a:i¿ to s¿t ;VIÌT¿Ì;:TU.'Ü sta;
to ei'isure tī *aü .irr:sabes1 coi`-stitutio:ì¾i rxghzs are p

37 ~ Lž `̄t·f—£ncc on p=ḡ ë̄ ¯̄ faT
ha only books on Dr. D¿¯¿i's /•ALL l i s t widen do røt ap¡¯c·u: on

which adequate ly s o b s n i t u t s f o r t h e recp-¯.Tiicn¿csã t r e a t i s e s , such a s
e m Crlìainal Procedure, 3d and 4 rh e d i t i o n s , by ivraisar ; Cri:rij

^ ¯ ¯ ¯̄  ¯ ¯̄  ¯̄  ¯ ïüi i loy and
AJult

Ri¾hts a:xx Civil Lib-¿rcies U.cigati0.1.

4/ [Reference on page 10]
¯̄  Tiic: affiãavits of ìvilliü:a E. /̄ a·i-jas êû id Eliz;ibeth i;ar.ton are
irrelevant on tnis issue, siī ìce t^ipir affidavits reflect that
individual had responsibility for tl"ie librêry at the tins Plaintiff
fiiea his complaint.

_ ¯i¿ _
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1.0 POLICY: It 1s the policy of the Department of Corrections that each inmate
shall be afforded the constitutional right of access to the courts for the
pursuit of remedies or judicial relief in connection with their conviction,
sentence, conditions of confinement, civil legal problems or any other
rights protected by constitutional or statutory provision.

2.0 AUTHORITY: A.R.S. 41-1604 Duties and Powers of the Director.

3.0 RESPONSIBILITY: Deputy Directors,. Assistant Directors and Chief Executive
Officers shall ensure that all employees read, understand, and comply
with this policy.

3.1 Complex Administrators and Wardens shall submit procedures for the
Implementation of this policy to the Assistant Director of Adult
Institutions.

4.0 DEFINITIONS:

4.1 Inmate Legal Assistant (Jailhouse Lawyer): Any resident who
provides legal assistance to another Inmate 1n researching,
preparing and drafting cases or pleadings to be filed in
court or 1n administrative hearings.

4.2 Inmate Law Library Clerks: Inmates who are employed to work in
the law library 1n their unit or institution under direct super-
vision of law library staff.

4.3 Administrative Hearings: Proceedings conducted by any government
.... agency affecting the legal rights of an inmate. —(For Disciplinary —

Hearings see the Rules of Discipline.)

5.0 PROCEDURES:

5.1 Inmates may make confidential contact with their attorney of record
in proceedings pending in a court of record or with the attorney's
authorized representative or investigator by uncensored correspon-
dence, telephone or personal visit by the attorney during regular
visiting hours. After hours visits may be authorized when necessary
due to special circumstances.
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5.2 Inmates may be assisted or represented 1n disciplinary proceedings
by their private attorney, a willing staff member or another
inmate. If representation is by another inmate, he must be
in the same institution and/or unit.

c ~ 573"Upon approval by`¯the Warden or liis designèe, inmates may act
as inmate legal assistants subject to the following regulations
and procedures. ... .

5.3.1 An inmate who is presently acting or wishes to act as
an inmate legal assistant shall apply to the Warden or
his designèe, in writing, indicating his qualifications
to act as a legal assistant, to include education and
any legal training or experience he possesses. The
Warden or his designèe shall approve or deny the
application.

5.3.2 Inmates acting as inmate legal assistants shall provide
the Warden or his designèe with a list of those Inmates
whom they assist, including their names, numbers,
and housing locations. Inmates wishing legal assistance
may contact the Warden or his designèe to determine
which inmate legal assistant may be available to assist
them. The Warden or his designèe may prohibit assistance
by a specific legal assistant to any individual inmate if
he has reasonable cause to believe that such association
may constitute a threat to the safety and security of the
Institution, the individual inmate, or the orderly
operation of the institution.

5.3.3 An inmate acting as an Inmate legal assistant shall not
charge a fee, request compensation, or collect any form
of compensation from another inmate for assisting with
legal work.

5.3.4—Inmate legal assistants may only assist inmates in the
same institution and/or unit. Inmate law library clerks
may provide legal assistance to inmates in different
security classifications within the law library in their
unit upon approval of the Warden. In the event an inmate
legal assistant is transferred to another institution or
unit, that inmate legal assistant shall be responsible
for returning all legal documents to the inmate(s) he/
she is assisting. In the event either an inmate or his
inmate legal assistant is transferred to another insti-
tution/unit, the inmate may obtain the assistance of
another inmate legal assistant in the same institution/
unit to complete any legal action in progress at the
time of the transfer.
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5.4 Inmates in the same custody unit may use the law library in that
unit to consult with an inmate legal assistant representing or
assisting them during the inmate's regular library hours.

5.5 Inmate law library clerks in each custody unit shall provide
assistance in research and use of the law library facilities to
inmates wishing to use the law library. As their workload
permits, they may also provide legal assistance to inmates in
their unit. Clerks who provide such assistance to inmates in
their unit shall notify the Warden in their unit in accordance
with 5.3.2 of this policy.

5.6 Inmates may work on and store legal materials, books, documents
and cases in their cells or sleeping area. Each custody unit,
in accordance with existing property policies, shall establish
guidelines for the quantity of property which can be stored in
each cell or housing area, consistent with fire safety and
security requirements.

5.7 Inmates shall have access to paper, pens, envelopes, typewriters
and other supplies and services related to legal matters as are
necessary and consistent with security considerations and orderly
operation in their unit. - .

5.8 Inmates shall have access to a law library in each institution/
and/or unit. The population size of the institution or unit
may be considered in determining the extensiveness of the
collection in an individual law library. Specific materials
not available in an individual library may be requested by that
library from other law libraries within the Department or from
the State Library and Archives and shall be photocopied and
made available to the requesting library. Individual copies
for inmate use shall be at cost to the inmate. Each library
shall provide adequate space and equipment for research, study,
writing and typing of legal matters.

5.9 This policy does not limit other methods of providing legal
assistance to inmates. Other methods need not be provided
directly by the Department, but may be provided by outside
agencies and may include services provided by lawyers, law
students and aides supervised by lawyers, and by paraprofessionals.

6.0 IMPLEMENTATION: This policy shall be implemented without change effective
immediately.

\

/ James G. Ricketts, Ph.D.
I Director


