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Opinion 

EUGENE P. DEVINE, J. 

 
*1 Plaintiffs are allegedly indigent individuals with 
criminal charges pending and/or disposed of in Onondaga, 
Ontario, Schuyler, Suffolk and Washington Counties. 
Plaintiffs commenced this action to declare the State’s 
system of providing a defense to indigent individuals 
unconstitutional and to have the Court, among other 
relief, direct the state to overhaul the system in 
accordance with the recommendations of a commission. 
Currently before this Court is defendant’s motion to 
dismiss the complaint, plaintiff’s motion for a preliminary 
injunction, defendants motion to stay the motion for a 
preliminary injunction and defendants motion requesting I 
recuse myself from this matter. Plaintiff has submitted a 
memorandum in opposition to the motion for recusal, and 
that is the subject of the decision herein. 
  
The Court heard oral arguments on the recusal issue on 

May 15, 2008. 
  
The defendant’s basis for the recusal motion consists of 
two articles from a local weekly paper the Metroland. 
Defendant offers quotes from a January 22, 2004 article 
and a December 11, 2003 article.1 In my capacity as 
Albany County Public Defender, I expressed my views, as 
part of an interview, regarding whether there was a need 
for additional funding and if there was a burden inflicted 
on my office by the size of our case load. Defendant also 
points out that I met with the New York Civil Liberties 
Union in 2003 regarding public defense services in 
Albany County. 
  
Since defendant does not assert grounds for mandatory 
recusal, Judiciary Law § 14 setting forth the provision for 
mandatory recusal is inapplicable. 
  
In a situation where there are no statutory grounds 
mandating disqualification, a trial judge is the sole arbiter 
of recusal and the decision in that regard will not be 
overturned absent an abuse of discretion.2 A judge has an 
“obligation not to recuse himself ... unless he or she is 
satisfied that he or she in unable to serve with complete 
impartiality, in fact or appearance.”3 A judge shall 
disqualify himself in a proceeding in which the judge’s 
impartiality might reasonably be questioned, including 
instances where the judge has a personal bias or prejudice 
concerning a party, or the judge has personal knowledge 
of disputed evidentiary facts concerning the proceeding.4 
  
In order to be disqualifying, alleged bias and prejudice, 
must stem from an extrajudicial source and result in an 
opinion on the merits on some basis other than what is 
learned from participation in the case. Neither the 
formation of an opinion on a question of law nor judicial 
rulings in a litigation constitute grounds for a claim of 
bias or prejudice on the part of a judge.5 The phrase 
“personal knowledge of disputed evidentiary facts” as set 
forth in the Court Rules refers to knowledge 
extrajudicially obtained rather than knowledge obtained in 
my official capacity during the course of the proceeding.6 
  
The statements made by me, in 2003 and 2004, were 
made in my capacity as the Albany County Public 
Defender. These comments were made years before this 
action was commenced and Albany County is not a party 
to this action. Although the relief requested could result in 
statewide reform, these statements simply reflect this 
Court’s general knowledge of the indigent defense 
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system. My prior statements do not show that I have 
knowledge of evidentiary facts, and in fact in my letter of 
April 11, 2008 to Attorney Kerwin, I acknowledge not 
recalling the contents of a meeting between myself and an 
individual from the NYCLU.7 As I do not believe I have 
any personal knowledge of the disputed facts of this case, 
this Court concludes that the crux of defendant’s 
argument is that this Court is biased. 
  
*2 Defendant asserts that my previous public comments 
about what I perceived, as the Albany County Public 
Defender, as the problems facing that office renders me 
impartial or that my impartiality may be questioned.8 
Defendant asserts that my involvement with this case 
would impose a “lingering taint.”9 
  
“The law will not suppose a possibility of bias or favor in 
a judge, who is already sworn to administer impartial 
justice, and whose authority greatly depends upon that 
presumption and idea. As a result of this presumption of 
honesty and integrity, a moving party has the burden of 
proving that the judge is unqualified, actually biased and 
prejudiced, or appears to be partial.”10 “Courts have 
uniformly rejected the notion that a judge’s previous 
advocacy for a legal, constitutional, or policy position is a 
bar to adjudicating a case, even when that position is 
directly implicated in the case before the court.”11 In this 
instance, the statement made as part of the 2004 article 
expressed equivocal feelings about the creation of a state-
wide run defenders office and whether that would solve 
anything.12 This statement did not directly address the 
services provided in the counties involved in this action, 
nor did it express an absolute opinion as to the best way to 
offer indigent defense in this state. Accordingly, this 
Court does not believe that these statements alone offer 
proof of bias by this Court. 
  
It appears to further defendant’s claim of this Court’s 
bias, the defendant outlines the correspondence exchange 
between this Court and defendant in what can only be 
seen as an attempt to categorize these exchanges as unfair 
to the defendant. Defendant asserts that this court denied 
its requests for a conference on the order to show cause.13 
It should be noted that defendant’s request (in a letter 
dated April 28, 2008) for an immediate conference on 
these issues was made to this Court during an assigned 
trial term in Ulster County. My reply to the defendant 
dated April 28, 2008 merely questioned the need for an 
immediate conference and asked for a detailed 
explanation of the urgency. Upon receipt of defendant’s 
more detailed request for a conference this Court issued 
the April 29, 2008 letter. Defendant alleges that the fax of 

this Court dated April 29, 2008 declined a request for a 
conference, when in fact that very letter set up a 
conference for May 15, 2008 where all issues in this case 
would be discussed, including defendant’s, then informal, 
request for my recusal and the motion to stay the motion 
for a preliminary injunction. Accordingly, defendant did 
not offer this Court an explanation as to the urgency that 
warranted an immediate conference and therefore a delay 
of a few weeks seemed reasonable. 
  
Additionally, defendant argues that the Court frustrated 
their attempt to stay the pending motion for a preliminary 
injunction by making the return date on defendant’s 
motion after the preliminary injunction motion was fully 
submitted, however, this Court’s letter of April 29, 2008 
stated that “this Court will not decide any motions until 
after all the currently pending motions are fully 
submitted. This should alleviate your concern that your 
motion ... is returnable after plaintiff’s motion is fully 
submitted.” In essence, this Court’s letter of April 29th 
granted defendant’s motion for a stay until May 15th, and 
at the close of oral argument on May 15th the parties 
consented to adjourn the motion for a preliminary 
injunction for a period of five months, in order to allow 
the plaintiff time to investigate the claims of the named 
plaintiffs. 
  
*3 By placing all issues before this Court on the same 
day, it should be obvious that it is a more efficient use of 
judicial time and resources to address these issues at once, 
since, should the motion to dismiss be granted all the 
other pending motions would be moot. The defendant’s 
attempt to “spin” the letters of this Court as a denial is 
feeble, at best, and cannot, when examined, be used to 
paint this court as biased. 
  
In conclusion, there are no grounds for mandatory 
disqualification, and therefore it is within this Court’s 
discretion whether or not to recuse. I did serve as the 
Albany County Public Defender and in this capacity I 
obtained knowledge and skills that I carry with me as a 
jurist. My previous employment and the opinions 
expressed in that role do not preclude me from hearing 
cases residing in that realm.I have examined the 
defendant’s claims and my own conscience and find that I 
am able to preside over this matter in a fair and unbiased 
manner. I appreciate defendant’s concern for the 
appearance of partiality, however, my general knowledge 
of the indigent defense system does not render me partial 
but rather makes me engaged and ready to proceed 
expeditiously with the case at hand. 
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Accordingly, defendant’s motion for recusal is denied. 
  
This memorandum constitutes both the DECISION and 
ORDER of the Court. This Original DECISION/ORDER 
is being sent to the plaintiffs’ attorney. The signing of this 
DECISION/ORDER shall not constitute entry or filing 
under CPLR 2220. Counsel for the plaintiffs is not relived 
from the applicable provision of that section with respect 
to filing, entry and notice of entry. 
  

SO ORDERED. 
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