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CERTIFICATE OF COMPLIANCE

I hereby certify that this motion complies with the length limits in Local
Rule 27(d)(2) because it contains 3,502 words, excluding documents required by
Rule 27(a)(2)(B). It has been prepared in a proportionally spaced typeface using

the Times New Roman font in 14 point.

Dated: April 24, 2017 Respectfully submitted,

/s/ Lena Masri
Lena F. Masri

Counsel of Record for John Doe #8
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Local Rule 26.1, John Doe #8 states that he is not a publicly held
corporation or other publicly held entity, has no parent corporations, subsidiaries,
or affiliates, and issues no stock. No publicly held corporation has a direct financial

interest in the outcome of this litigation.

Dated: April 24, 2017 Respectfully submitted,

/s/ Lena Masri
Lena F. Masri

Counsel of Record for John Doe #8

111



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 4 of 23

TABLE OF CONTENTS

CERTIFICATE OF COMPLIANCE .......ooooiiiiiiiiiieeeeeeeeeeeeeeeeee e 1
CORPORATE DISCLOSURE STATEMENT .....cccceiiiiiiiiieiceeeeeeeeeee e 11
TABLE OF CONTENTS ..ottt 111
TABLE OF AUTORITIES ...t v
MOTION TO INTERVENE AND FILE A SEPARATE BRIEF ..........ccccceviene. 1
STATEMENT OF THE CASE.....cciiiiiiiiiiiiiitcttetcteesttee ettt 1
ARGUMENT ..ottt et 5

I.  John Doe #8 Is Entitled to Intervene as of Right Under Local Rule 12(e)....5

A. John Doe #8 Has a Protected Interest in the Subject Matter of this

APPCAL ...ttt e et e e e eaaeeennaaaeans 7

B. Disposition of this Appeal May Practically Impair John Doe #8’s
Ability to Protect His INterests.........cccveevieierieeeciieeiiecieecee e 8
C. John Doe #8’s Interests Are Not Adequately Represented ................... 10
D. This Motion 1S Timely ........cc.eeevieriiiiiiieiiieiiee et 11
II. John Doe #8 Is Entitled to Permissive Intervention............coceevveeveeneennnene. 13
III. John Doe #8 Is Entitled to File a Separate Brief...........ccccoovvveeiiiiirennnenen. 14
CONCLUSION ...ttt sttt ettt st eeteeteeteeseenseesseesseessseenseenseenseenns 14
CERTIFICATE OF SERVICE .....cooiiiiiiiiiieeceee ettt 16

v



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 5 of 23

TABLE OF AUTHORITIES

Cases

Altv. US. EP.A.,
758 F.3d 588 (4th Cir. 2014) .ooueiiiiiiieiiieeeeeeeecree e 11,12,13

Atkins v. State Board Of Education,
418 F.2d 874 (4th Cir. 1969) ...coueieiieieeiieeeeeeeeeeee ettt 5

Bates v. Jones,
127 F.3d 870 (9th Cir. 1997) ..ottt 6

Bostic v. Schaefer,
760 F.3d 352 (4th Cir. 2014) oottt 5

Brink v. DalLesio,
667 F.2d 420 (4th Cir. 1981)
opinion modified and superseded on denial of rehearing,

(4th Cir. Jan. 19, 1982) ...ccuiieiieeiecie ettt e ee e e ee e 12
Carter v. Welles-Bowen Realty, Inc.,

628 F.3d 790 (6th Cir. 2010) c..eeeiiieieeieeeeeeee et 6
CSX Transportation, Inc. v. U.S. Cruises, Inc.,

089 F.2d 492 (4th Cir. 1993) ..ot 5
Devlin v. Scardelletti,

536 ULS. 1 (2002) ettt ettt ettt ettt et e bt e e eesaeee 12
Feller v. Brock,

802 F.2d 722 (4th Cir. 1986) ..c.uveieeiiieiiieiiieeeeeeeeeee et 6,9
Foster v. Gueory,

655 F.2d 1319 (D.C. Cir. 1981).cuuviieiieeieeeieeeee ettt 9,10
Francis v. Chamber of Commerce of U. S.,

481 F.2d 192 (4th Cir. 1973) coeiiieiieeeeeeeee ettt 6
Gould v. Alleco, Inc.,

883 F.2d 281 (4th Cir. 1989) ..ceeeieieeeeeeeeeeeee e e 6
Hartman v. Duffy,

158 F.R.D. 525 (D.D.C. 1994) ..ot 9
Hawai’i v. Trump,

No. 17-cv-50, 2017 WL 1011673 (D. Haw. Mar. 15, 2017)...cccceeeriiiiieeeeens 4



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 6 of 23

Houston General Insurance Co. v. Moore,

193 F.3d 838 (4th Cir. 1999) ..comiiiiieeeeee et 6
In re Sierra Club,

945 F.2d 776 (4th Cir. 1991) oot 14
Landis v. North American Co.,

299 ULS. 248 (1930)...uuieiieiieeiieeeeeie ettt eee 13, 14
Newport News Shipbuilding & Drydock Co. v. Peninsula Shipbuilders'
Association,

646 F.2d 117 (4th Cir. 1981) cueeeiieeii ettt 6
North Carolina, ex rel. Cooper v. Tennessee Valley Authority,

615 F.3d 291 (4th Cir. 2010) .eeoueiiiiiieeieeeeeeee ettt 5
Sarsour et al. v. Trump et al.,

No. 1:17-cv-00120 (E.D. Va.) oiiiiiiiiiiieeee e 1

Complaint for Injunctive and Declaratory Relief and Jury Demand

(E.D. Va. Jan. 30, 2017), ECF NO. 1 .ccciiiiiiiiiieeeeeceeeeeeeeee e 2

Amended Complaint for Injunctive and Declaratory Relief and Jury Demand

(E.D. Va. Mar. 13, 2017), ECF NO. 11..ccciiiiiiiiiiiiienieieieeeeeee 2,3
Plaintiffs” Emergency Motion for Temporary Restraining Order And/Or

Preliminary Injunction (E.D. Va. Mar. 13, 2017), ECF No. 13................... 3.4
Order (E.D. Va. Mar. 24, 2017), ECF NO. 36 ......oooecoieeeiieeeiie e 4,7, 8

Defendants” Memorandum Of Law in Opposition to Plaintiffs’ Motion For
Temporary Restraining Order And/Or Preliminary Injunction

(E.D. Va. Mar. 17, 2017), ECF NO. 22.....uoiiiiiieeieie ettt 11

Scardelletti v. Debarr,

265 F.3d 195 (4th Cir. 2001) c.eeoeiiiiieieeieee et 12
Trbovich v. United Mine Workers of America,

404 ULS. 528 (1972) ettt ettt 10
United Guar. Residential Ins. Co. of lowa v. Philadelphia Savings Fund Soc.,

819 F.2d 473 (4th Cir. 1987) weeeieeeeeeeeeeee et 10
United States v. State of Oregon,

839 F.2d 635 (9th Cir. 1988) ...eeieeieeieieeeeeee e 10
State of Georgia v. U.S. Army Corps of Engineers,

302 F.3d 1242 (11th Cir. 2002) ...ooueieieeieerieenieesiiesiteeite ettt s 9
U.S. ex rel. McGough v. Covington Technologies Co.,

967 F.2d 1391 (9th Cir. 1992) ..o 10

vi



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 7 of 23

Washington v. Trump,

847 F.3d 1151 (9th Cir. 2017) ceeeeneiiiieieeeeeeeeeet et 3
Statutes
SUSICL§ 700 ittt sttt ettt naeens 2
Administrative Procedure Act, 5 U.S.C. §§ 551 et seq. ..cooeevvvveuveeveiereeninns passim
Immigration and Nationality Act, 8 U.S.C. §§ 1101 et seq......cccevvvevuennnnnnee. passim
B ULS.C. § 1152 e 2,3,4,5,11
Other Authorities
7C Charles Alan Wright and Arthur R. Miller, Federal Practice and Procedure
Civil § 1911 (3d €d. 2008) ..ottt 14
§ 1908.2 (3d €d. 2008) ...cuvierieiieeiieeiieeieete ettt ettt 8,9
Executive Order 13769,
82 Fed. Reg. 8977 (Jan. 27, 2017 ) uucecciee e eeeee ettt seeeeeveee s iae e e en 1
Executive Order 13780,
82 Fed. Reg. 13200 (Mar. 9, 2017 ).ccccuvieeeiieeeieee ettt et see e et 3
Federal Rule of Civil Procedure 24(D)......ccceeeuiiiieiiieeee e 13

vii



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 8 of 23

MOTION TO INTERVENE AND FILE A SEPARATE BRIEF

John Doe #8 respectfully moves to intervene in this appeal pursuant to Local
Rule 12(e) as a party to similar pending litigation in Sarsour et al. v. Trump et al.,
No. 1:17-¢v-00120 (E.D. Va.). Pursuant to Local Rule 28(d), John Doe #8 also
moves to file a separate Brief, attached hereto as Appendix A. Such intervention is
appropriate because en banc resolution of the Administrative Procedure Act
(“APA”)/Immigration Nationality Act (“INA”) claim will have a binding effect on
similar claims made by John Doe #8, which were decided differently by the district
court for reasons that have not yet been briefed in this appeal.

Pursuant to Local Rule 27(a), undersigned counsel for John Doe #8
contacted counsel for both parties to the appeal. Counsel for the International
Refugee Assistance Project et al. take no position on John Doe #8’s request for
intervention. Counsel for the United States opposes John Doe #8’s intervention.

If intervention is denied, John Doe #8 respectfully moves for leave to file the
Brief as amicus curiae. This Motion and proposed Brief comport with the
provisions of Fed. R. App. P. Rule 27 and Loc. R. 29-1.

STATEMENT OF THE CASE

On January 27, 2017, President Trump issued Executive Order 13769,
entitled “Protecting the Nation from Foreign Terrorist Entry into the United

States.” 82 Fed. Reg. 8977 (“Jan. 27 Order™); J.A. 451-59. The order, inter alia,
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banned entry into the United States for 90 days by citizens or nationals of seven
predominantly Muslim countries.

On January 30, 2017, John Doe #8 was one of 27 plaintiffs who filed a
lawsuit in the Eastern District of Virginia seeking to enjoin enforcement of the
order in its entirety on multiple constitutional and statutory grounds. See Compl.
for Injunctive and Declaratory Relief and Jury Demand at 20-32, Sarsour v.
Trump, No. 1:17-cv-00120 (E.D. Va. Jan. 30, 2017), ECF No. 1. John Doe #8, a
lawful permanent resident from Sudan living in Missouri, had filed a marriage
petition for his wife, a Sudanese national living in Sudan. The marriage petition
was approved, but his wife’s visa application to enter the United States remains
pending. Pursuant to the Executive Order, her application would be denied based
on her Sudanese national origin and her Muslim faith, preventing John Doe #8
from reuniting with his wife.

Of note, John Doe #8 and the Sarsour plaintiffs alleged that the Executive
Order violates the Administrative Procedure Act (“APA™), 5 U.S.C. § 706, because
it entails agency action that is contrary to law. As amended, the complaint points to
Section 1152 of the Immigration and Nationality Act (“INA”), which states that
“no person shall receive any preference or priority or be discriminated against in
the issuance of an immigrant visa because of the person’s ... nationality.”

Amended Compl. for Injunctive and Declaratory Relief and Jury Demand at 48,
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Sarsour v. Trump No. 1:17-cv-00120 (E.D. Va. Mar. 13, 2017), ECF No. 11 (citing
8 U.S.C. § 1152(a)(1)(A)). As an additional count, John Doe #8 and the Sarsour
plaintiffs alleged that the Executive Order violates the INA itself, once again
pointing to Section 1152’s nondiscrimination provision. Id. at 50.

On February 7, 2017, the International Refugee Assistance Project (“IRAP”)
et al. filed a separate lawsuit in the District of Maryland that is the subject of this
appeal. J.A. 22. The amended complaint alleged, in a single count, a violation of
the APA and the INA, also citing Section 1152. J.A. 253.

On February 9, 2017, the Court of Appeals for the Ninth Circuit upheld a
nationwide injunction against operative parts of the Jan. 27 Order. Washington v.
Trump, 847 F.3d 1151 (9th Cir. 2017). In response, the President issued a “watered
down version™! of the original order on March 6, 2017. 82 Fed. Reg. 13209 (“Mar.
6 Order” or “the Order”). The Order, inter alia, banned entry to the U.S. for
individuals from six of the seven original Muslim countries for 90 days. Mar. 6
Order § 2.

On March 10, the /RAP plaintiffs filed a motion for a preliminary injunction
of § 2 the Order. J.A. 30. On March 13, John Doe #8 and the Sarsour plaintiffs

filed a motion for preliminary injunction against the entire Order, including § 2.

! Jacob Pramuk, Trump May Have Just Dealt a Blow to His Own Executive Order,
CNBC, Mar. 15, 2017, http://www.cnbc.com/2017/03/15/trump-may-have-just-
dealt-a-blow-to-his-own-executive-order.html.
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Pls.” Emergency Mot. For Temporary Restraining Order And/Or Preliminary
Injunction, Sarsour v. Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 13, 2017), ECF
No. 13. On March 15, the district court in /RAP granted a preliminary injunction
against § 2 of the Order, J.A. at 36, as did a district court in Hawai’i in a similar
case. Hawai’i v. Trump, No. 17-cv-50, 2017 WL 1011673 (D. Haw. Mar. 15,
2017). The IRAP court specifically found that the plaintiffs were likely to succeed
on their statutory INA claim based on § 1152°s non-discrimination provision. J.A.
793. It also found that the plaintiffs met the “zone of interests” test under the APA,
concluding that they “have standing to assert the claim under 8 U.S.C. § 1152.”
J.A.785.

But on March 24, the district court in Sarsour declined to enjoin any portion
of the Order, reaching opposite conclusions about these statutory claims. Sarsour
v. Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 24, 2017), ECF No. 36 (attached as
Appendix B). Specifically, the Sarsour court found that the INA claim against § 2
was unlikely to succeed on the merits even if the Order discriminates on the basis
of nationality. Id. at 16. Additionally, the Sarsour court found that the Order is not
reviewable under the APA because the President is not an “agency’ and as a result,
that the APA claim was also unlikely to succeed on the merits. Id. at 17.

On March 23, this Court set an expedited briefing schedule in the

government’s appeal of the /RAP decision. Accelerated Briefing Order, Mar. 23,
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2017, Ct. of App. ECF No. 26. It has also agreed to decide the case en banc, in the
first instance. Order, Apr. 13, 2017, Ct. of App. ECF No. 125. The parties have
filed their principal briefs, with the brief for plaintiff-appellees filed on April 14.
But even though both briefs contain extensive argument on the merits of the INA
claim under § 1152, neither of them discusses the APA claim or addresses the
government’s (successful) argument in Sarsour that the Order is non-reviewable.

Because the APA claim is common to both cases, and because it is closely
linked to the INA claim, John Doe #8 now moves this Court to intervene on appeal
in order to protect his interests, and for the limited purpose of ensuring that any
binding, en banc resolution of the INA issue has the benefit of briefing on the
attendant APA issue that is, apparently, in dispute.

ARGUMENT

| John Doe #8 Is Entitled to Intervene as of Right Under Local Rule 12(e)

The Fourth Circuit authorizes motions to intervene on appeal pursuant to
Local Rule 12(e) and has repeatedly granted such motions in the past. See, e.g.,
Bostic v. Schaefer, 760 F.3d 352 (4th Cir. 2014); North Carolina, ex rel. Cooper v.
Tenn. Valley Auth., 615 F.3d 291 (4th Cir. 2010); CSX Transp., Inc. v. U.S.
Cruises, Inc., 989 F.2d 492 (Table) (4th Cir. 1993); Atkins v. State Bd. Of Educ.,
418 F.2d 874 (4th Cir. 1969) (per curium).

When determining whether to grant a motion to intervene on appeal, this
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Court considers the factors established by Federal Rule of Civil Procedure 24. See,
e.g., Newport News Shipbuilding & Drydock Co. v. Peninsula Shipbuilders' Ass'n,
646 F.2d 117, 120 (4th Cir. 1981); Feller v. Brock, 802 F.2d 722, 729 (4th Cir.
1986) (citing Newport News, 646 F.2d); Gould v. Alleco, Inc., 883 F.2d 281, 284
(4th Cir. 1989); Houston Gen. Ins. Co. v. Moore, 193 F.3d 838, 839 (4th Cir.
1999); see also Carter v. Welles-Bowen Realty, Inc., 628 F.3d 790 (6th Cir. 2010);
Bates v. Jones, 127 F.3d 870, 873 (9th Cir. 1997).

Under Rule 24(a), intervention as of right must be granted when a party files
a “timely motion” showing that “(1) it has an interest in the subject matter of the
action, (2) disposition of the action may practically impair or impede the movant's
ability to protect that interest, and (3) that interest is not adequately represented by
the existing parties.” Newport News, 646 F.2d at 120. Under Rule 24(b),
permissive intervention may be granted when a party files a “timely motion” and
“has a claim or defense that shares with the main action a common question of law
or fact.” And as this Court has recognized, “liberal intervention is desirable to
dispose of as much of a controversy involving as many apparently concerned
persons as is compatible with efficiency and due process.” Feller v. Brock, 802
F.2d 722, 729 (4th Cir.1986) (internal quotation marks and citations omitted).

John Doe #8 satisfies each of these requirements. First, he has a significant

interest in the action, which concerns the validity of a preliminary injunction that is
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protecting him from irreparable harm, and that is similar to the order he sought,
unsuccessfully, in the Eastern District of Virginia. Second, an unfavorable
disposition of this action, by the en banc Court, would likely be determinative of
his statutory claims and impair his ability to pursue them in the Fourth Circuit or
any district therein. Third, John Doe #8’s interests are not adequately represented
by the existing parties, which did not address the APA issue in their briefs on
appeal. The question is tied to resolution of the INA claim, and it was dispositive
in the Sarsour decision.

A. John Doe #8 Has a Protected Interest in the Subject Matter of this
Appeal

This appeal concerns the validity of an injunction that is protecting John
Doe #8 from irreparable harm, similar to the order Doe himself sought in the
Eastern District of Virginia. Indeed, the /RAP and Sarsour cases have progressed
along parallel tracks following the Jan. 27 Order, with the initial /RAP complaint
filed just one week after the complaint in Sarsour.

Both sets of plaintiffs moved for preliminary injunctions within days of the
revised Order, and just three days apart from each other. Both asserted that § 2
violates the APA and the INA. And there is no dispute that John Doe #8 stands to
suffer grievous harm by enforcement of the Order should the defendants prevail on
appeal. Indeed, the Sarsour court agreed that all of the plaintiffs seeking an

injunction, including John Doe #8, had sufficiently shown that they would suffer
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“cognizable injury caused by personal contact” as a result of the Order’s
implementation. Sarsour v. Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 24, 2017),
ECF No. 36, at 10.

The difference between these cases is how the district courts resolved their
claims. The IRAP court treated them together, stemming from the combined count,
and found them to have merit. But the Sarsour court analyzed each claim
separately, as alleged, coming to the opposite conclusion on the merits of the INA
argument and specifically finding that the Order is non-reviewable under the APA.
Given that the INA and APA claims are closely related and raised by plaintiffs in
both cases, John Doe #8 has a strong interest in their resolution by this Court, both
because of the harm that enforcement of the Order would cause him directly and
because of the binding effect that an unfavorable decision would have on his own
pending litigation.

B. Disposition of this Appeal May Practically Impair John Doe #8’s
Ability to Protect His Interests

The IRAP and Sarsour cases involve common questions of fact and law, the
en banc resolution of which will have stare decisis effects in the Fourth Circuit. As
a result, John Doe #8 has an interest in preventing precedent that could impair his
ability to appeal the denial of his request for a preliminary injunction or further
litigate the merits of his case. Indeed, the intent of Rule 24 was to permit a party to

intervene as of right in just such a situation. See Wright & Miller, Federal Prac.



Appeal: 17-1351  Doc: 254-1 Filed: 04/24/2017  Pg: 16 of 23

&Proc. § 1908.2 (“The central purpose of the 1966 amendment was to allow
intervention by those who might be practically disadvantaged by the disposition of
the action and to repudiate the view, expressed in authoritative cases under the
former rule, that intervention must be limited to those who would be legally bound
as a matter of res judicata.”). And as this Court has recognized, “stare decisis by
itself may furnish the practical disadvantage required under 24(a).” Francis v.
Chamber of Commerce of U. S., 481 F.2d 192, 195 (4th Cir. 1973) (citing Nuesse
v. Camp, 128 U.S.App. D.C. 172, 385 F.2d 694, 701 (1967).

Here, John Doe #8’s interests would be impaired by the stare decisis effects
of an unfavorable en banc decision on the INA and APA issues. As this Court
found in Feller v. Brock, such “practical impairment” is sufficient to justify
intervention as of right under Rule 42. 802 F.2d 722, 730 (4th Cir. 1986) (practical
impairment was present for proposed intervenors where disposition of case
affected scope of existing injunction affecting them, and stare decisis effect of case
would “substantially impair” their ability to rely on existing precedent); see also
U.S. Army Corps of Engineers, 302 F.3d 1242, 1258 (11th Cir. 2002) (granting
intervention on appeal where “[b]ecause a final ruling in this case may adversely
impact SeFPC's ongoing lawsuit against the Corps, we find that its interests could
be impaired by the denial of intervention.”); Foster v. Gueory, 655 F.2d 1319,

1324-25 (D.C. Cir. 1981) (intervention proper where intervenors and plaintiffs
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“have each contended that their respective rights under Title VII and under § 1981
have been violated by the same practices of the defendants™); Hartman v. Duffy,
158 F.R.D. 525, 534 (D.D.C. 1994) (intervention proper where “Petitioners assert
that, because they are challenging the same discriminatory policy exhibited
through the same or similar subjective hiring practices as those the Plaintiffs
experienced, the potential stare decisis effects of a ruling denying intervention
would, as a practical matter, impair their interests.”); United States v. State of Or.,
839 F.2d 635, 638 (9th Cir. 1988) (granting intervention where “an appellate ruling
will have a persuasive stare decisis effect in any parallel or subsequent litigation™);
US. ex rel. McGough v. Covington Techs. Co., 967 F.2d 1391, 1396 (9th Cir.
1992) (finding no “serious[] dispute” that a party may intervene in a suit that might
“preclude [it] from proceeding with claims” in a separate proceeding).

C. John Doe #8’s Interests Are Not Adequately Represented

A movant seeking to intervene as of right need only show that representation
of his interests “may be” inadequate, and the burden of showing so is “minimal.”
Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 (1972); United Guar.
Residential Ins. Co. of lowa v. Philadelphia Sav. Fund Soc., 819 F.2d 473, 475
(4th Cir. 1987) (citing Trbovich for adequacy standard). Here, John Doe #8’s
interests are not adequately represented by the existing parties because they did not

address the APA issue in their primary briefs on appeal.

10
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While devoting substantial argument to whether the Order violates the INA,
neither of the parties in /RAP has briefed whether the APA permits such a claim, or
others like it. The Maryland district court seemed to imply that the /RAP plaintiffs
could bring a claim under the APA, although it did not say so explicitly. J.A. 785
(finding “standing to assert the claim under 8§ U.S.C. § 1152.”). This may be a
minor distinction in /RAP because the plaintiffs combined their APA and INA
claims into a single count in the complaint. But John Doe #8 has a stand-alone
claim that the Order violates the APA, which the government opposed. Defs.’
Mem. Of Law in Opposition to Ptfs.” Mot. For Temporary Restraining Order
And/Or Preliminary Injunction at 17-20, Sarsour v. Trump, No. 1:17-cv-00120
(E.D. Va. Mar. 17, 2017), ECF No. 22. Moreover, the district court explicitly
found that the president’s executive order is not reviewable under the APA. Thus,
even if this Court agrees that the Order violates § 1152 of the INA, John Doe #8
may still be unable to succeed on his claim that the Order constitutes unlawful
agency action in violation of the APA. Consequently, John Doe #8 seeks to
intervene to ensure that his interests in resolution of the APA claim are adequately
represented on appeal.

D.  This Motion is Timely

The Fourth Circuit uses three factors to evaluate timeliness: “[F]irst, how far

the underlying suit has progressed; second, the prejudice any resulting delay might

11
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cause the other parties; and third, why the movant was tardy in filing its motion.”
Altv. U.S. E.P.A., 758 F.3d 588, 591 (4th Cir. 2014).

This motion is timely because John Doe #8 did not learn until April 14 that
the appellees would not address the APA issue in their appellate brief. At that
point, counsel for the Sarsour plaintiffs began work immediately to confer with
their clients, determine their legal recourse, draft pleadings, and contact counsel in
IRAP for consent to intervene.

Although this appeal will be heard en banc, it involves a preliminary
injunction in an underlying lawsuit that is not yet three months old. The parties are
still litigating over a timetable for discovery. Nonetheless, this Court has granted
an expedited briefing schedule and John Doe #8 has no intention of “derailing a
lawsuit within sight of the terminal.” Scardelletti v. Debarr, 265 F.3d 195, 202
(4th Cir. 2001), rev'd on other grounds, Devlin v. Scardelletti, 536 U.S. 1, 122
S.Ct. 2005, 153 L.Ed.2d 27 (2002).

Accordingly, the purpose of John Doe #8’s intervention is limited to
protecting his interests and briefing this Court on the APA issue common to both
cases. See Brink v. Dalesio, 667 F.2d 420, 428 (4th Cir. 1981) (holding that
district court abused its discretion in denying post-judgment motion to intervene in
class action lawsuit when standing issue was decided concurrently with the merits),

opinion modified and superseded on denial of reh'g, (4th Cir. Jan. 19, 1982). This

12
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intervention will not unduly prejudice the parties or necessarily delay the
proceedings. The appellants were fully capable of arguing that the Order is non-
reviewable under the APA, as they did in Sarsour, yet they chose not to do so here.
Thus, responding to this Motion and Brief would not require appellants to expend
“extra effort.” Altv. U.S. E.P.A., 758 F.3d at 591-92.

Finally, any delay in intervening was not the result of a strategic litigation
decision. Counsel for John Doe #8 acted with all deliberate speed to craft this
Motion and Brief, and requests to intervene prior to oral argument, while expedited
briefing is still ongoing.

II1. John Doe #8 Is Entitled to Permissive Intervention

Under Fed. R. Civ. Proc. 24(b), The Fourth Circuit may grant permissive
intervention when a party files a “timely motion” and “has a claim or defense that
shares with the main action a common question of law or fact.”

As discussed above, this Motion is timely and John Doe #8 is currently
litigating the same INA and APA issues involved in this appeal. The Court should
therefore grant permission to intervene so that John Doe #8 is not deprived of his
day in court with respect to the critical legal questions that are likely to be resolved
by the en banc Court.

As the Supreme Court notes, “[o]nly in rare circumstances will a litigant in

one cause be compelled to stand aside while a litigant in another settles the rule of

13
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law that will define the rights of both.” Landis v. N. Am. Co., 299 U.S. 248, 255
(1936). And here, intervention is particularly appropriate because of the binding
effect on John Doe #8. See 7C Fed. Prac. & Proc. Civ. § 1911 (3d ed.) (“[T]he
stare-decisis effect on the absentee may tip the scales in favor of allowing
permissive intervention even by one who is adequately represented.”). Judicial
economy and the need for guidance also weigh in favor of permissive intervention.
See In re Sierra Club, 945 F.2d 776, 779 (4th Cir. 1991).

This appeal will affect the outcome of John Doe #8’s pending action as well
as his ability to reunite with his wife. The Court should therefore permit John Doe
#8 to participate in this appeal.

III. John Doe #8 Is Entitled to File a Separate Brief

John Doe #8 is entitled to file a separate brief on the APA issue for the same
reasons that intervention is appropriate. Resolution of the INA claim involves APA
issues that are not addressed in the principal briefs.

CONCLUSION

John Doe #8’s motion to intervene as of right should be granted. In the
alternative, John Doe #8’s motion for permissive intervention should be granted.
And if John Doe #8’s motion to intervene is denied, he should be granted leave to

file the attached Brief as amicus curiae.
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STATEMENT OF FACTS AND INTEREST OF JOHN DOE #8'

John Doe # 87 is a lawful permanent resident of the United States, living in
Phillips County, Missouri and a Muslim of Sudanese national origin. See Amend.
Compl. for Injunctive and Declaratory Relief and Jury Demand at 28, Sarsour v.
Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 13, 2017), ECF No. 11. He married
another Sudanese national, and shortly thereafter, he filed an I-130, Petition for
Alien Relative, in order for his wife to travel to the United States to join him. The
petition was approved. Id. With the hope of finally reuniting after having been
separated for nearly a year waiting to obtain lawful status, John Doe #8’s wife
immediately applied for a visa to enter the United States. /d. Her visa application
was pending on January 27, 2017, when President Donald J. Trump issued
Executive Order 13769, entitled “Protecting the Nation from Foreign Terrorist
Entry into the United States.” 82 Fed. Reg. 8977 (“Jan. 27 Order”); J.A. 451-59.
The order, inter alia, banned entry into the United States for 90 days by citizens or

nationals of seven predominantly Muslim countries. Pursuant to Section 2 of the

"For purposes of Fed. R. App. P. 29(a)(4)(E), no party or party’s counsel in JRAP
v. Trump authored this brief in whole or in part, and no one, other than potential
intervenor/amicus curiae John Doe #8 or his counsel contributed money intended
to fund preparing or submitting this brief.

2 On March 23, 2017, the Court granted Plaintiffs’ Doe Motion for a Protective
Order and to Keep the Names of the John and Jane Doe Plaintiffs Under Seal,
allowing John Doe #8 to proceed anonymously. Sarsour v. Trump, No. 1:17-cv-
00120 (E.D. Va. Mar. 23, 2017), ECF No. 33.

1
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Jan. 27 Order, John Doe #8’s wife’s visa application was suspended, thereby
preventing John Doe #8 from reuniting with his wife.

Along with other plaintiffs, on January 30, 2017, John Doe #8 filed suit in
the Eastern District of Virginia seeking to enjoin enforcement of the Jan. 27 Order
on several constitutional and statutory grounds. See Compl. for Injunctive and
Declaratory Relief and Jury Demand at 20-32, Sarsour v. Trump, No. 1:17-cv-
00120 (E.D. Va. Jan. 30, 2017), ECF No. 1.

Shortly thereafter, on February 9, 2017, the Court of Appeals for the Ninth
Circuit upheld a nationwide injunction against operative parts of the Jan. 27 Order.
Washington v. Trump, 847 F.3d 1151 (9th Cir. 2017). In response, the President
issued a “watered down version™ of the original order on March 6, 2017. 82 Fed.
Reg. 13209 (“Mar. 6 Order” or “the Order”). The Order, inter alia, banned entry to
the U.S. for individuals from six of the seven original Muslim countries for 90
days. Mar. 6 Order § 2. John Doe #8’s wife was among those banned.

On March 13, John Doe #8 and other Sarsour plaintiffs filed an Emergency
Motion for Temporary Restraining Order and/or Preliminary injunction against the
entire Order, including § 2. Mot. for Prelim. Inj., Sarsour v. Trump, No. 1:17-cv-

00120 (E.D. Va. Mar. 13, 2017), ECF No. 13.

3 Jacob Pramuk, Trump May Have Just Dealt a Blow to His Own Executive Order,
CNBC, Mar. 15, 2017, http://www.cnbc.com/2017/03/15/trump-may-have-just-
dealt-a-blow-to-his-own-executive-order.html.

2
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But on March 24, the district court in Sarsour declined to enjoin any portion
of the Order, reaching opposite conclusions about these statutory claims. Sarsour
v. Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 24, 2017), ECF No. 36. Specifically,
the Sarsour court found that John Doe #8’s claim against § 2 of the Order was
unlikely to succeed on the merits even if the Order discriminates on the basis of
nationality, contrary to the plain language of the Immigration and Nationality Act
(“INA”). Id. at 16. Additionally, the Sarsour court found that the Order was not
reviewable under the Administrative Procedures Act (“APA”) because the
President is not an “agency” and as a result, that the APA claim was also unlikely
to succeed on the merits. /d. at 17.

As detailed in John Doe #8’s Motion to Intervene, John Doe #8 has a
significant interest in the outcome of this appeal. Because the preliminary
injunction at issue is similar to the one he sought in Sarsour, both his legal and
familial interests will be directly affected by the en banc Court’s resolution of this

case, and of the statutory INA and APA claims in particular.
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SUMMARY

The APA serves as a critical vehicle to safeguard the rights of individuals
affected by the actions of executive agencies. While the Order challenged in this
case was issued by the President, it expressly requires federal agencies, including
the Department of Homeland Security and the Department of State, to take specific
actions, many of which have already commenced. Under established case law, it is
plainly subject to review under the APA, a point John Doe #8 urges this Court to
recognize. Doing so will clarify the law in related, ongoing litigation and affirm the
important role of the APA as a check on executive power.

John Doe #8 also has an independent cause of action under the INA that, at a
minimum prohibits discrimination in the issuance of resident visas, such as that
sought by his wife. To that end, John Doe #8 adopts the arguments advanced in
Plaintiff-Appellee’s appellate brief (Sec. I1.C) on why the Order violates the INA,
but writes separately to emphasize the availability of judicial review in this case

under both the APA and INA.

ARGUMENT

I. Agency Action Mandated by the Order Is Reviewable under the
Administrative Procedure Act

The APA is a mechanism for parties aggrieved by agency action to seek
judicial review of that action. 5 U.S.C. §§ 702-706. Here, it provides an

independent route to challenge the defendants’ visa suspension policy and the
4
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agency defendants’ implementation of that policy. The APA directs the courts to
grant judicial review in several situations, including: (i) whenever “[a]gency action
[1s] made reviewable by statute,” or (i1) when “final agency action for which there
is no other adequate remedy in a court.” 5 U.S.C. § 704.

In this case, the /RAP plaintiffs’ APA claim concerns “[a]gency action made
reviewable by statute.” 5 U.S.C. § 704; see also J.A. at 255-58. Or in other words,
they claim that Order entails agency action that is contrary to law, pointing to §
1152 of the Immigration and Nationality Act, which prohibits discrimination on
the basis of nationality and other factors. 8 U.S.C. § 1152(a)(1)(A); J.A. at 255.

In Sarsour v. Trump, the plaintiffs, including John Doe #8, made a similar
claim (“Count I1I”’), alleging a violation of the APA because of the conflict with
the nondiscrimination directive of § 1152. Amended Compl. at 44, Sarsour v.
Trump, No. 1:17-cv-00120 (E.D. Va. Mar. 13, 2017), ECF No. 11. This claim has
also been advanced by plaintiffs in at least three other distinct challenges to the
Order. See, e.g., First Amended Compl. at 27, Hawaii v. Trump, No. 1:17-cv-
00050 (D. Haw. Feb. 2, 2017), ECF No. 37; Second Amended Compl. at 58-59,
Washington v. Trump, No. 2:17-cv-00141 (W.D. Wa. Mar. 16, 2017), ECF No.
152; Pet. For Writ of Habeas Corpus and Compl. for Declaratory and Injunctive
Relief at 17, Darweesh v. Trump, No. 1:17-cv-00480 (E.D.N.Y. Jan. 28, 2017),

ECF No. 1.
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In IRAP, the district court analyzed the plaintiffs’ standing under the APA,
found that they met the relevant “zone of interests” test, and concluded that they
“have standing to assert the claim under 8 U.S.C. § 1152.” J.A. 785. But the court
did not clarify whether it had found an implied right of action under § 1152,
whether plaintiffs had standing under the APA, or both. This may not have been a
crucial distinction given that the /RAP plaintiffs alleged a violation of the INA and
APA in a single count. But APA reviewability was a critical issue in the Sarsour
case, and one with broad implications that this Court should resolve.

A. The Sarsour Case

On March 24, the district court in Sarsour declined to enjoin any portion of
the Order, finding, inter alia, that it is “not reviewable under the APA” because the
President is not an “agency.” Memorandum Opinion at 17, Sarsour v. Trump, No.
1:17-cv-00120 (E.D. Va. Mar. 24, 2017), ECF No. 36 (attached as Appendix B).
The district court dismissed Count III on this basis, relying on Franklin v.
Massachusetts, 505 U.S. 788, 800-01 (1992). Franklin held that exercise of the
president’s “statutory duties” cannot be reviewed for abuse of discretion. Id. at
801. But it does not bar courts from reviewing presidential actions more generally,
either for their constitutionality or lawfulness. Id. The Sarsour court ignored these
limitations as well as the nature of the plaintiffs’ claims, which challenge the Order

as both unconstitutional and contrary to law, including the express Congressional
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prohibition on discrimination found in § 1152 of the INA. The Fourth Circuit
should not repeat this error, but instead correct it.

Moreover, the Sarsour court’s conclusion that “the president is not an
‘agency’ within the meaning of the APA,” misses the point. It presumes that John
Doe #8 brought his APA claim to challenge “final agency action” alone and that
the action targeted was solely the Order itself and not its implementation by
agencies. 5 U.S.C. § 704. But the claim was neither limited to the President as the
only defendant nor was it limited to the “final agency action” prong of the APA.

John Doe #8’s APA claim sought to prohibit the agency defendants,
including the State Department, from implementing the Order as directed. See
Executive Order 13780, 82 Fed. Reg. 13209 (Mar. 9, 2017) at Section 2(g) (“The
Secretary of State and the Secretary of Homeland Security shall submit to the
President a joint report on the progress in implementing this order”). Indeed, a
government cable issued to State Department offices worldwide directs officials to
follow a specific, multi-step process to implement the executive order’s visa
suspension and otherwise creates the administrative agency framework that the
agency defendants would establish upon EO-2 taking effect. See 17 STATE
23338, Cable from Sec. of State to All Diplomatic and Consular Posts regarding
(SBU) New Executive Order 13780: Protecting the Nation from Foreign Terrorist

Entry into the United States — Guidance to Visa-Issuing Posts (Mar. 10, 2017) at
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Section 5, available at http://live.reuters.com/Event/Live_US Politics/791235253.

While this type of action may not be “final agency action,” it is “agency action
made reviewable by statute,” specifically INA’s § 1152, because it is the agency
defendants’ attempt to wield authority in a manner that violates the INA. See
Chamber of Commerce of U.S. v. Reich, 74 F.3d 1322, 1327 (D.C. Cir. 1996)
(explaining that administrative action based on a presidential executive order
“hardly seems to insulate them from judicial review under the APA, even if the
validity of the Order were thereby drawn into question.”)

Therefore, an interpretation of the statute which finds that the “the President
is not an ‘agency’ within the meaning of the APA” does not end the inquiry.
Memorandum Opinion at 17, Sarsour v. Trump, No. 1:17-cv-00120 (E.D. Va. Mar.
24, 2017), ECF No. 36. Even if this Court were to conclude, as the district court
did in Sarsour, that “President Trump’s issuance of [the Order itself] is not
reviewable under the APA,” courts still have authority under the APA to enjoin
agency action that attempts to implement it. Here, the Order requires federal
agencies, including the Department of Homeland Security and the Department of
State, to take specific actions to violate § 1152, many of which have already
commenced. The district court overlooked this distinction and underestimated the

authority the APA gives it.



Appeal: 17-1351  Doc: 254-2 Filed: 04/24/2017 Pg: 14 of 21

This Court must not make the same mistake. Instead, it should recognize the
APA powers Congress assigned to it, and fulfill the role Congress envisioned for
the judiciary when it enacted the APA. In sum, the Fourth Circuit should find that
the APA furnishes an independent reason to continue to enjoin the Order.

B. The APA Issue Has Broad Implications That This Court Should

Resolve on Appeal

Proper resolution of the APA issue is not only critical to Count III of the
Sarsour case, but to Count II as well, which cites the APA as the jurisdictional
basis for John Doe #8’s Equal Protection claim. It is also at issue in aspects of the
IRAP litigation that have yet to come before this Court. In particular, the /RAP
plaintiffs have moved the district court to enjoin enforcement of the “refugee
provisions” of the Order, which the government has opposed by claiming, inter
alia, that the Order is not reviewable under the APA. J.A. 693 [TRO Hr’g Tr. at
12:15-17]; Def’s Mem. In Opp. To Ptfs.” Mot. For Preliminary Injunction of § 5(d)
of the Executive Order at 16-17, Int’l Refugee Assistance Project v. Trump, No.
17-cv-00361 (S.D. Md. Mar. 8, 2017), ECF No. 82.

Indeed, the APA functions as an important vehicle for advancing a host of
statutory claims that the Order is unlawful. See, e.g., J.A. 257 (alleging a violation
of the APA through the Refugee Act); First Amended Compl. at 27 Hawaii v.

Trump, No. 17-cv-00050 (D. Haw. Feb. 13, 2017), ECF No. 37 (alleging a
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violation of the APA through the Establishment Clause and Fifth Amendment of
the Constitution); Second Amended Compl. at 59, Washington v. Trump, No. 2:17-
cv-00141 (W.D. Wa. Mar. 16, 2017), ECF No. 152 (alleging unconstitutional
action in violation of the APA). The Sarsour court’s holding calls into question the
legal basis for these claims, as well as any other APA-based challenges to the
implementation of executive orders.

Such a result is contrary to the history and purpose of the APA, which has
long served as a check on executive authority where courts have determined that
the president’s exercise of discretion is limited by statute or the Constitution. See,
e.g2., Mountain States Legal Foundation v. Bush, 306 F.3d 1132, 1136 (D.C. Cir.
2002) (finding the exercise of the President’s authority reviewable where a “‘statute
places discernible limits on the President’s discretion,” because “judicial review in
such instances does not implicate separation of powers concerns to the same
degree as where the statute did not at all limit the discretion of the President”); City
of Carmel-By-The-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1166 (9th Cir.
1997) (recognizing “that under certain circumstances, Executive Orders, with
specific statutory foundation, are treated as agency action and reviewed under the
Administrative Procedure Act” if they “do not preclude judicial review” and “there
is law to apply.”); see also Chamber of Commerce of the United States v. Reich, 74

F.3d 1322, 1326-1327 (D.C. Cir. 1996) (denying APA review but noting, ... that

10
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the Secretary’s regulations are based on the President’s Executive Order hardly
seems to insulate them from judicial review under the APA, even if the validity of
the Order were thereby drawn into question.”); Bowen v. Mich. Academy of Family
Physicians, 476 U.S. 667, 680 (1986) (the presumption is that Congress “intends
the executive to obey its statutory commands and, accordingly, that it expects the
courts to grant relief when an executive agency violates such a command.”);
Leedom v. Kyne, 358 U.S. 184, 188 (1958) (invalidating an agency action on the
basis that it was “an attempted exercise of power that [Congress] specifically
withheld” even when the relevant statute did not provide an explicit remedy).

In sum, it is important for this Court to clarify that the APA provides a valid

mechanism for challenging implementation of the Order.

II. Federal Courts Have the Power and Responsibility to Remedy
Violations of the INA

Section 1152 of the INA provides an implicit right of action that permits
judicial review, both independently and in conjunction with the APA.

As a general rule, agency action is subject to “a basic presumption of
judicial review.” Lincoln v. Vigil 508 U.S. 182, 190 (1993) (internal quotations
and citations omitted). Indeed, “only upon a showing of ‘clear and convincing
evidence’ of a contrary legislative intent should the courts restrict access to judicial

review.” Bowen, 476 U.S. 667, 671 (1986) (citing Abbott Labs. v. Gardner, 387

11
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U.S. 136 (1967)). In the absence of an “an express [statutory] prohibition,” the
government bears a “heavy burden” in overcoming this “strong” presumption.”
Dunlop v. Bachowski, 421 U.S. 560, 567 (1975).

Congressional intent to foreclose judicial review of executive action may be
evident from a statute’s language or can be inferred from its structure. Mach
Mining, LLC v. E.E.O.C., 135 S. Ct. 1645, 1651 (2015). But explicit language
reflecting Congress’s intent regarding judicial review in one part of a statute does
not give rise to an inference that it had the same intent in another. Sackett v.
E.P.A., 566 U.S. 120, 129 (2012) (“[1]f the express provision of judicial review in
one section of a long and complicated statute were alone enough to overcome the
APA's presumption of reviewability for all final agency action, it would not be
much of a presumption at all.”); See also, e.g., Utah v. Evans, 536 U.S. 452, 463
(2002) (statute enacted explicitly authorizing pre-census lawsuits against the
Census Bureau’s statistical methodologies did not preclude post-census lawsuits
challenging the same).

Here, both the /RAP plaintiffs and John Doe #8 allege that the government
has violated § 1152 of the INA, which in relevant part prohibits “any preference or
priority ... in the issuance of an immigrant visa because of the

2

person’...nationality.” Nothing in this provision bars judicial review of agency

action. Compare, e.g., with 8 U.S.C. § 1182(a)(5)(C) (provision of INA explicitly

12
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barring judicial review of certain standardized tests and minimum scores for
admission of uncertified foreign health-care workers).

Indeed, some sections of the INA generally barring judicial review — for
example, of orders of removal — even carve out procedures for the judicial review
of “constitutional claims or questions of law.” 8 § U.S.C 1252(a)(2)(D). Since
John Doe #8 challenges an ‘“unconstitutional [practice or policy] used...in
processing [visas]” rather than “individual denial” of immigration status, both
precedent and institutional competence strongly compel the conclusion that courts
must evaluate whether the government has acted outside the scope of its authority,
and in violation of the INA, by implementing the Order.

Thus, for APA purposes, the Order is “made reviewable by statute” because
there is no “clear and convincing evidence of legislative intent to preclude review”
under § 1152. Japan Whaling Ass’n v. Amer. Cetacean Soc’y, 478 U.S. 221, 230,
n. 4 (1986); Block v. Community Nutrition Inst., 467 U.S. 340, 345 (1984); see also
5 U.S.C. § 701(a) (specifically providing that judicial review is available “except
to the extent that — (1) statutes preclude judicial review; or (2) agency action is
committed to agency discretion).

Likewise, there is an implied right of action to seek judicial review for
violations of § 1152, independent of the APA. Indeed, the Supreme Court has

already construed the INA to permit judicial review of “general collateral

13
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challenges to unconstitutional practices and policies used by the [government] in
processing [immigration] applications.” McNary v. Haitian Refugee Ctr., Inc., 498
U.S. 479 (1991). In so holding, the Court distinguished the “process of direct
review of individual denials of [immigration] status,” which was explicitly barred
in another section of the statute, from the above-mentioned challenges to policy
more broadly. 7d.

In summary, § 1152 of the INA operates on its own and in conjunction with
the APA to provide independent causes of action for review of the Order. This
Court should therefore affirm the district court’s decision in /RAP and recognize

the validity of the APA claim brought by John Doe #8 in Sarsour.

CONCLUSION

For the reasons stated herein, proposed intervenor and amicus John Doe #8
respectfully requests this Court to affirm the decision by the U.S. District Court for

the District of Maryland and uphold the preliminary injunction.

Dated: April 24, 2017
Respectfully submitted,

/s/ Lena Masri
Lena F. Masri

Counsel of Record for John Doe #8

14
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

LINDA SARSOUR, et al.,

Plaintiffs,
V.

Civil Action No. 1:17¢cv00120 (AJT/IDD)
DONALD J. TRUMP, et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION

Presently pending before the Court is Plaintiffs” “Emergency Motion for Temporary
Restraining Order and/or Preliminary Injunction” [Doc. No. 13] (the “Motion”). The Court held
a hearing on the Motion on March 21, 2017, following which it took the Motion under
advisement. Upon consideration of the Motion, the memoranda in support thereof and in
opposition thereto, the arguments of counsel at the hearing held on March 21, 2017, and for the

reasons set forth below, the Motion is DENIED.!

l. BACKGROUND
The Plaintiffs seek an emergency order enjoining the enforcement of Executive Order
13,780 (“EO-2” or the “Order”), issued by President Donald J. Trump (“President Trump” or the
“President”) on March 6, 2017 and scheduled to go into effect on March 16, 2017. Subject to a
number of enumerated limitations, exemptions, and waivers, the Order suspends entry into the

United States by nationals of six countries for 90 days and by all refugees for 120 days. EO-2

! Both parties have urged the Court to decide the Motion on the merits. In particular, the Plaintiffs claim that given
the nature of their Establishment Clause injuries, the harm inflicted by EO-2 is not confined to any particular
provision and persists so long as any of its provisions continue to operate. Given the nature of Plaintiffs’ claims, the
temporary and limited nature of the injunctions already issued, and the facts that appear to be particular to these
Plaintiffs, the Court concludes that there remains a justiciable controversy ripe for adjudication and will therefore
decide the Motion on its merits.
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explicitly rescinds Executive Order 13,769 (“EO-1"), which similarly temporarily barred
nationals from certain countries from obtaining visas or entering the United States but did not
contain the exemptions and waivers now in EO-2 and also included certain religious preferences
no longer in EO-2.

The ultimate issue in this action is whether the President exceeded his authority, either as
delegated to him by Congress or as provided by the Constitution. But because Plaintiffs seek at
the beginning of this case the relief they would ultimately obtain at the end of the case should
they prove successful, Plaintiffs must show not only that (1) they are likely to succeed on the
merits of their claim that EO-2 exceeded the President’s authority, but also that (2) without
immediate injunctive relief, Plaintiffs face imminent irreparable harm; (3) the balance of
equities, including the balance of hardships, weigh in their favor; and (4) issuance of the
requested injunction on an emergency basis is in the public interest. Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 22 (2008).

A. Factual History

1. Executive Order No. 1

On January 27, 2017, President Trump issued Executive Order 13,769, titled “Protecting
the Nation from Foreign Terrorist Entry into the United States,” 82 Fed. Reg. 8977 (Jan. 27,
2017). EO-1 immediately suspended immigrant and nonimmigrant entry into the United States
for 90 days to aliens from Iraq, Iran, Libya, Sudan, Somalia, Syria, and Yemen. EO-1 also
suspended the U.S. Refugee Admissions Program (“USRAP”) for 120 days, id. § 5(a), and
suspended the entry of all refugees from Syria indefinitely, id. 8 5(c). Furthermore, in screening
refugees, government bodies were directed “to prioritize refugee claims made by individuals on

the basis of religious-based persecution, provided that the religion of the individual is a minority
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religion in the individual’s country of nationality.” Id. 8 5(b). The order provided for “case-by-
case” exceptions to the 120-day refugee suspension. Id. § 5(f).

A group of plaintiffs including the State of Washington and the State of Minnesota
challenged EO-1 on both constitutional and statutory grounds in the United States District Court
for the Western District of Washington. See Washington v. Trump, No. C17-0141JLR, 2017 WL
462040 (W.D. Wash. Feb. 3, 2017). On February 3, 2017, the district court issued a nationwide
injunction halting enforcement of the operative portions of that order, although it did not provide
a specific basis for finding that the plaintiffs were likely to succeed on the merits. 1d. On
February 9, 2017, the United States Court of Appeals for the Ninth Circuit denied the
defendants’ emergency appeal to stay the district court’s order, which it construed as a
preliminary injunction. Washington v. Trump, 847 F.3d 1151, 1165-66 (9th Cir. 2017). The
Ninth Circuit found that the defendants had not demonstrated a likelihood of success on the
merits as to the plaintiffs’ procedural due process claim, but it reserved judgment on the
plaintiffs’ Establishment Clause and Equal Protection Clause claims, noting that they “raise[d]
serious allegations and present[ed] significant constitutional questions.” Id. at 1168.

Separately, on February 13, 2017, this Court enjoined the enforcement of section 3(c)
only as to Virginia residents and students enrolled in state educational institutions located in the
State of Virginia. Aziz v. Trump, No. 1:17-cv-116, --- F. Supp. 3d ---, 2017 WL 580855 (E.D.
Va. Feb. 13, 2017) (Brinkema, J.). This Court ruled that the plaintiffs had clearly demonstrated a
likelihood of success on the merits of their Establishment Clause claim, but it did not address

their other claims. That injunction has not been appealed.
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2. Executive Order No. 2

Responding to the successful legal challenges to EO-1, on March 6, 2017, President
Trump issued EO-2. EO-2 explicitly rescinds EO-1 and was scheduled to go into effect on
March 16, 2017 at 12:01 a.m. EDT. EO-2 has the same title as EO-1 and has many of the same
stated policies and purposes. It also has substantial differences, as discussed in detail below.
Briefly summarized, EO-2 removes Iraq from the list of designated countries whose nationals are
covered by the Order, eliminates the indefinite suspension of all refugees from Syria, exempts
otherwise covered persons who are located in the United States or who had appropriate travel
documents as of the date on which EO-1 was issued, provides a list of categories where
otherwise covered persons qualify for consideration of a waiver, and removes any religious-
based preferences for waivers. The Order also contains substantially more justification for its
national security concerns and the need for the Order, including why each particular designated
country poses specific dangers.

Before the Order’s effective date, the State of Hawaii and a United States citizen
challenged the Order in the United States District Court for the District of Hawaii. On March 15,
2017, the Hawaii court issued a nationwide temporary restraining order (“TRO”) enjoining the
enforcement of sections 2 and 6 of EO-2. Hawai‘i v. Trump, No. 1:17-cv-00050, 2017 WL
1011673 (D. Haw. Mar. 15, 2017). At the hearing in this action before this Court on March 21,
2017, Defendants represented that they expected the District of Hawaii court to extend the TRO,
with their consent, until that court decides the pending motion for a preliminary injunction, a

hearing on which has been scheduled for March 29, 2017.% The TRO has not been appealed.

2 The TRO did not have an expiration date, but it will expire on March 29, 2017, unless extended. See Fed. R. Civ.
P. 65(b)(2) (“The order expires at the time after entry—not to exceed 14 days—that the court sets . . ..”). Where the
court has not set a specific time of expiration, the order simply expires fourteen days after entry.

4
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A separate group of six individuals and three organizations challenged EO-2 in the
United States District Court for the District of Maryland, alleging that it inflicted stigmatizing
injuries as well as various other more particularized forms of harm. In an order signed on March
15, 2017 but entered on March 16, 2017, the Maryland court issued a nationwide preliminary
injunction enjoining the enforcement of section 2(c) of EO-2. Int’l Refugee Assist. Proj. v.
Trump, No. 8:17-cv-00361-TDC, --- F. Supp. 3d ---, 2017 WL 1018235 (D. Md. Mar. 16, 2017).

Litigation in the Western District of Washington also continues. In that case, Plaintiffs
filed an emergency motion to enforce the court’s February 3, 2017 preliminary injunction of EO-
1. The district court rejected that motion, finding that EO-2 did not violate the court’s prior
preliminary injunction because EO-2 is substantively different from EO-1. Order Denying
Washington’s Emergency Motion to Enforce the Preliminary Injunction, Washington v. Trump,
No. C17-0141JLR (W.D. Wash. Mar. 16, 2017), ECF No. 163.

By way of summary, at this point, the District of Hawaii court’s TRO remains in effect as
to sections 2 and 6 of the Order until March 29, 2017, and the District of Maryland court’s
preliminary injunction remains in effect as to section 2(c) of the Order. All other sections of EO-
2 are in force at this time. Plaintiffs in this litigation ask this Court to enjoin the enforcement of
EO-2 in its entirety.

B. Plaintiffs Who Move for Emergency Relief

All Plaintiffs are Muslims who are presently residing in various locations across the
country and claim that they have been harmed by the issuance of EO-2 in a variety of ways.
Among the injuries they allege is the harm created by a stigma against Muslims living in the
United States. Specifically, they claim that as a result of Defendants’ conduct, beginning with

the initial announcement of the “Muslim Ban,” Defendants have promoted views that (1)
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disfavor and condemn their religion of Islam; (2) marginalize and exclude Muslims, including
themselves, based on the claim that Muslims are disposed to commit acts of terrorism; (3)
endorse other religions and nonreligion over Islam; (4) Muslims are outsiders, dangerous, and
not full members of the political community; and (5) all non-adherents of Islam are insiders and
therefore favored. Amended Complaint [Doc. No. 11] (“AC”) 1 20-38. In addition, Plaintiffs
allege a range of other injuries based on each’s particular status in the United States and each’s
relationships with persons outside of the United States. The following eight Plaintiffs have
joined in the Motion.?

Plaintiffs Basim Elkarra, Hussam Ayloush, and Adam Soltani are United States citizens
who allegedly “are no longer able to bring their family members from Syria and Iran to visit
them in the United States as a direct result of the Revised Muslim Ban [EO-2] as they otherwise
would.” Plaintiffs’ Motion (“Pls.” Mot.”) 6. They further allege that, as “prominent civil rights
and grassroots activists,” they “have had to change their conduct adversely in that they have been
required to assist and advocate on behalf of Muslims targeted or stigmatized by the First Muslim
Ban [EO-1], push back against the anti-Muslim sentiment fomented and legitimized by
Defendants, and defend their religion as a religion of peace on national media outlets and
through grassroots efforts.” 1d.

Plaintiff John Doe No. 6 is also a United States citizen. He recently filed a marriage
petition for his Sudanese wife currently residing outside of the United States, which he claimed
would be “subjected to a more onerous application process that will require her to make
heightened showings to obtain a waiver from the Revised Muslim Ban [EO-2], pursuant to Sec.

3(c)(iv) of the Revised Muslim ban, based solely on her Sudanese national origin.” Id. 6-7. That

® Plaintiffs John Doe No. 5 is a Sudanese national and lawful permanent resident of the United States who initially
joined in the presently pending Motion; however, on March 21, 2017, he withdrew his Motion. [Doc. No. 31.]

6
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petition was approved while this Motion was pending, however, [see Doc. No. 31], and her visa
application is now pending.

Plaintiffs John Doe Nos. 7 and 8 are lawful permanent residents of the United States.
John Doe No. 7 is a Syrian national, and John Doe No. 8 is a Sudanese national. John Doe No. 7
filed a marriage petition for his wife, which is currently pending. John Doe No. 8 also filed a
marriage petition for his wife, which was approved, but her visa application remains pending.
These three Plaintiffs allege that under EO-2, “their wives’ visa applications will be subject to a
more onerous application process that will require [them] to make heightened showings to obtain
a waiver from the Revised Muslim Ban.” 1d. 7.

Plaintiffs John Doe Nos. 2 and 3 are students of Somali and Yemeni national origin who
were issued single-entry F-1 student visas which expire upon completion of their studies. They
allege that they intended to travel outside of the United States but that, if they do so now, they
“will be subjected to a more onerous application process that will require them to make
heightened showings to obtain a waiver.” 1d. They claim that this inability to travel imposes a
hardship because they are additionally deprived of the opportunity to see their families, and they
may not be able to stay in student housing during school breaks. Id. 7-8.

C. Procedural History

President Trump issued EO-1 on January 27, 2017. Three days later, on January 30,
2017, Plaintiffs filed their Complaint for Injunctive and Declaratory Relief [Doc. No.1] against
President Trump, Secretary of the Department of Homeland Security John F. Kelly, the U.S.

Department of State, and the Director of National Intelligence.* Then, on March 13, 2017, after

* On February 3, 2017 and February 27, 2017, three separate motions to intervene were filed by pro se movants
Janice Wolk Grenadier [Doc. No. 2], Raquel Okyay [Doc. No. 4], and Vincent A. Molino [Doc. No. 8]. The Court
denied each of these motions. [Doc. Nos. 5, 10.]



Appeal: 1d5kd51 17-8P60156-A3T-1DD FI56c (et 38! File 8322117 Page 8 of 32 PagelD# 848

President Trump’s March 6, 2017 issuance of EO-2, which explicitly rescinded EO-1, Plaintiffs
filed their Amended Complaint for Injunctive and Declaratory Relief [Doc. No. 11] as well as
their presently pending “Emergency Motion for Temporary Restraining Order and/or Preliminary

Injunction” [Doc. No. 13].

1. LEGAL STANDARD

Federal Rule of Civil Procedure 65 authorizes federal courts to issue temporary
restraining orders and preliminary injunctions. “The standard for granting either a TRO or a
preliminary injunction is the same.” Moore v. Kempthorne, 464 F. Supp. 2d 519, 525 (E.D. Va.
2006) (citation omitted) (internal quotation marks omitted). Both are “extraordinary remedies
involving the exercise of a very far-reaching power to be granted only sparingly and in limited
circumstances.” MicroStrategy Inc. v. Motorola, 245 F.3d 335, 339 (4th Cir. 2001). The
movants bear the burden to establish that (1) they are likely to succeed on the merits of their
case; (2) they are likely to suffer irreparable harm in the absence of injunctive relief; (3) the
balance of the equities tips in their favor; and (4) an injunction would be in the public interest.
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008); Manning v. Hunt, 119 F.3d 254,

263 (4th Cir. 1997); see also Pashby v. Delia, 709 F.3d 307, 321 (4th Cir. 2013).

I1l.  ANALYSIS
A. Standing
In order to obtain the requested injunction, Plaintiffs must first demonstrate that they
have standing to challenge EO-2. Defendants dispute that any of the Plaintiffs have standing.

“Standing doctrine functions to ensure, among other things, that the scarce resources of the

® In their Motion, Plaintiffs incorrectly claim that they filed their Amended Complaint on March 10, 2017. See
Def.’s Mot. 8. The Amended Complaint is dated “March 13, 2017,” see AC 53, and the Court’s CM/ECF electronic
case filing system also indicates that the document was electronically filed on March 13, 2017.

8
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federal courts are devoted to those disputes in which the parties have a concrete stake.” Friends
of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 191. To establish standing,
a plaintiff must set forth specific facts to demonstrate that (1) he has “suffered an “injury in fact’
... which is (a) concrete and particularized . . . and (b) ‘actual or imminent, not conjectural or
hypothetical”; (2) there exists “a causal connection between the injury and the conduct
complained of”; and (3) “it must be ‘likely,” as opposed to merely ‘speculative,’ that the injury
will be “redressed by a favorable decision.”” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-
61 (1992) (citations omitted). Plaintiffs must demonstrate standing for every claim, but a claim
is justiciable if even only one Plaintiff has standing to raise it. Bostic v. Schaefer, 760 F.3d 352,
370-71 (4th Cir. 2014).

Because of the nature of Plaintiffs’ statutory and constitutional claims, their showing of
standing may be based on subjective, non-economic, or intangible injuries. Suhre v. Haywood
Cty., 131 F.3d 1083, 1086 (4th Cir. 1997) (“[R]ules of standing recognize that noneconomic or
intangible injury may suffice to make an Establishment Clause claim justiciable.”); Moss v.
Spartanburg Cty. Sch. Dist. Seven, 683 F.3d 599, 605 (4th Cir. 2012) (“[P]laintiffs have been
found to possess standing when they are “spiritual[ly] affront[ed]’ as a result of “direct” and
‘unwelcome’ contact with an alleged religious establishment within their community.” (quoting
Suhre, 131 F.3d at 1086-87)); Bostic, 760 F.3d at 372 (Equal Protection Clause challenges, like
Establishment Clause challenges, can be premised on “stigmatic injury stemming from
discriminatory treatment.”). However, the allegation of injury in the form of a stigma alone is
insufficient to support standing; there must also be a “cognizable injury caused by personal
contact [with the offensive conduct].” Suhre, 131 F.3d at 1090; see also Moss, 683 F.3d at 607

(finding standing where plaintiffs alleged “outsider” status after having received a letter from
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their school district promoting a “course of religious education [with] Christian content” and
“prayers and other Christian references [at] school events™).

In this case, all Plaintiffs claim that in addition to the stigma that the Order has imposed
on them as Muslims, they have suffered “cognizable injury caused by personal contact” because
EO-2 prevents or impermissibly burdens their ability to (1) reunite with their foreign national
spouses or other relatives; (2) travel internationally without fear of forfeiting their own visas; (3)
renew their visas without being subjected to a heightened standard of review; and (4) attend
other life activities without the need to combat the pernicious effects of EO-2 through religious
advocacy and outreach. Based on these alleged injuries and the facts that have been presented,
the Court finds for the purposes of the Motion that Plaintiffs have made a sufficient showing that
they have standing to challenge EO-2.

B. Plaintiffs’ Likelihood of Success on the Merits

Section 2(c) of EO-2 suspends the entry into the United States of nationals of Iran, Libya,
Somalia, Sudan, Syria, and Yemen for 90 days, subject to the limitations, exemptions, and
waivers in sections 3 and 12. Section 6 of EO-2 suspends decisions on applications for refugee
status worldwide for 120 days, subject to waivers issued under section 6(c). Plaintiffs seek to
enjoin EO-2 in its entirety on the grounds that all or parts of the Order exceed the President’s
statutory or constitutional authority and that, in any event, the Order, as a whole, has the
unconstitutional effect of imposing upon them a stigma based on their status as Muslims.

“[A] party seeking a preliminary injunction . . . must clearly show that it is likely to

succeed on the merits.”® Dewhurst v. Century Alum. Co., 649 F.3d 287, 290 (4th Cir. 2011).

® Plaintiffs claim that “a showing of likelihood of success on the merits is required ‘only if there is no imbalance of
hardships in favor of the plaintiff.”” Pls.” Mot. 12 (quoting Direx Israel, Ltd. v. Breakthrough Med. Corp., 952 F.2d
802, 808 (4th Cir. 1991)). After the Supreme Court’s decision in Winter in 2008, the Fourth Circuit concluded that
“[o]ur . .. standard in several respects [as stated in Direx Israel, Ltd.] now stands in fatal tension with the Supreme

10
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The “requirement . . . is far stricter than . . . [a] requirement that the plaintiff demonstrate only a
grave or serious question for litigation.” Real Truth About Obama, Inc. v. F.E.C., 575 F.3d 342,
346-47 (4th Cir. 2009), judgment vacated on other grounds, 559 U.S. 1089 (2010), and adhered
to in relevant part, 607 F.3d 355 (4th Cir. 2010).” In determining whether the Plaintiffs have
made the required showing, the issue is not whether EO-2 is wise, necessary, under- or over-
inclusive, or even fair. It is not whether EO-2 could have been more usefully directed to
populations living in particular geographical areas presenting even greater threats to national
security or even whether it is politically motivated. Rather, the core substantive issue of law, as
to which Plaintiffs must establish a clear likelihood of success, is whether EO-2 falls within the
bounds of the President’s statutory authority or whether the President has exercised that authority
in violation of constitutional restraints.

1. Plaintiffs’ Claim that EO-2 Violates the Immigration and Nationality
Act (Count 1V?)

Plaintiffs claim that section 2(c) of EO-2 bars entry into the United States based on
nationality and therefore violates the Immigration and Nationality Act of 1952 (“INA”), Pub. L.
No. 82-414, 66 Stat. 163, 8 U.S.C. §§ 1101-1537 (2012). Plaintiffs argue that 8 U.S.C.

8 1152(a)(1)(A) (“Section 1152”) bars EO-2. Defendants claim that the President’s broad

Court’s 2008 decision in Winter. . .. [T]he . . . balance-of-hardship test may no longer be applied in granting or
denying preliminary injunctions in the Fourth Circuit.” Real Truth About Obama, Inc. v. F.E.C., 575 F.3d 342, 346-
47 (4th Cir. 2009), judgment vacated on other grounds, 559 U.S. 1089 (2010).

" The Supreme Court vacated the Fourth Circuit’s opinion in Real Truth About Obama, Inc. following its opinion in
Citizens United v. F.E.C., 558 U.S. 310 (2010), and remanded to the Fourth Circuit “for “further consideration in
light of Citizens United and the Solicitor General’s suggestion of mootness.”” Real Truth About Obama, Inc. v.
F.E.C., 607 F.3d 355 (4th Cir. 2010) (quoting Real Truth About Obama, Inc. v. F.E.C., 559 U.S. 1089 (2010)). Ina
published order issued per curiam, the Fourth Circuit reissued Parts | and 1l of its earlier opinion, “stating the facts
and articulating the standard for the issuance of preliminary injunctions,” and remanded the case to the district court
for further consideration in accordance with the Supreme Court’s directive.

® Plaintiffs’ labelling of this claim as “Count VV” in their Amended Complaint appears to be a typo, as there is no
Count IV. See AC 50.

11
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authority under 8 U.S.C. 8 1182(f) (“Section 1182(f)”) to bar entry of “any aliens or class of
aliens” is not restricted by Section 1152.°

Congress has the exclusive constitutional authority to create immigration policies. See
Galvan v. Press, 347 U.S. 522, 531 (1954).*° In exercising that authority, Congress has enacted
(and repealed) a wide variety of immigration statutes over the years, with a wide variety of
restrictions and authorizations. As a result, the current version of the INA, a comprehensive
statute governing immigration and the treatment of aliens originally passed in 1952, is a
legislative rabbit warren that is not easily navigated.

Section 1182(a)(3)(B) identifies those aliens seeking to enter the United States who are
“inadmissible” because of certain identified activities related to terrorism. These aliens include,
with certain exceptions, aliens who have engaged in “terrorist activities,” are reasonably believed
to be engaged or “likely to engage after entry in any terrorist activities,” are representatives of a
terrorist organization, endorse or espouses terrorist activities or persuade others to do so, have
received military-type training from a terrorist organization, or are the spouses or children of an
alien who is inadmissible. 8 U.S.C. 8 1182(a)(3)(B)(i). “Terrorist activity” is defined broadly.
See id. § 1182(a)(3)(B)(iii).

In addition to the specific criteria for inadmissibility set forth in Section 1182(a)(3)(B),
Section 1182(f), which was also passed in 1952, delegates broad authority to the President to bar
entry into the United States of “any aliens or class of aliens.” More specifically, Section 1182(f)

provides that:

® The Court will first assess Plaintiffs’ statutory claims pursuant to its obligation to avoid constitutional rulings
whenever possible. See Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 347 (1936) (Brandeis, J., concurring) (“The
Court will not pass upon a constitutional question although properly presented by the record, if there is also present
some other ground upon which the case may be disposed of.”).

19 Defendants contend that the President has Article 11 authority, as well as statutory authority, to issue EO-2. Given
the Court’s ruling, there is no need to consider the merits of Defendants’ Article 11 contentions.
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Whenever the President finds that the entry of any aliens or of any class of aliens

into the United States would be detrimental to the interests of the United States,

he may by proclamation, and for such period as he shall deem necessary, suspend

the entry of all aliens or any class of aliens as immigrants or nonimmigrants, or

impose on the entry of aliens any restrictions he may deem to be appropriate.
Id. § 1182(f). 8 U.S.C. § 1185(a) (“Section 1185(a)”), passed in 1978, further delegates
authority to the President:

Unless otherwise ordered by the President, it shall be unlawful for an alien to

depart from or enter or attempt to depart from or enter the United States except

under such reasonable rules, regulations, and orders, and subject to such

limitations and exceptions as the President may prescribe.
Id. 8 1185(a)(1). President Trump relies explicitly on his authority under Section 1182(f) and
Section 1185(a) to suspend the entry of all nationals from the six designated countries for 90
days as well as to suspend the entry of all refugees under the United States Refugee Admissions
Program for 120 days. EO-2 88 2(c), 6.

In 1965, Congress amended the INA to prohibit certain types of discrimination in
connection with the issuance of immigrant visas. Section 1152 provides:

No person shall receive any preference or priority or be discriminated against in

the issuance of an immigrant visa because of his race, sex, nationality, place of

birth, or place of residence.
8 U.S.C. § 1152(a)(1)(A). Plaintiffs rely centrally on this provision to argue that the President’s
exercise of his authority under Sections 1182(f) and 1185(a) is limited and restricted by the non-
discrimination provision in Section 1152.

8 U.S.C. § 1201(h) (“Section 1201(h)”) is also relevant. In pertinent part, it provides:

Nothing in [the INA] shall be construed to entitle any alien, to whom a visa or other

documentation has been issued, to be admitted the United States, if, upon arrival at a port

of entry in the United States, he is found to be inadmissible under this chapter, or any
other provision of law.

13
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Id. § 1201(h). So as to leave no doubt as to the scope of entitlement granted by the issuance of
an immigrant visa, Congress mandated that the text of this provision “appear upon every visa
application.” 1d.

Plaintiffs urge this Court to conclude that section 2(c) of EO-2 discriminates on the basis
of nationality and is therefore prohibited by Section 1152. Plaintiffs argue in this regard that
because this non-discrimination section was added after Section 1182(f), Congress intended that
it supersede Section 1182(f) to the extent the two sections conflict. Plaintiffs argue in support of
this position that, historically, presidents have used Section 1182(f) only to prohibit the issuance
of visas to classes of applicants that are not subject to Section 1152. See Pls.” Mot. 27-28.
Plaintiffs also contend that because, when applicable, Section 1152(a) applies to any assessment
of the terrorism related grounds for inadmissibility under Section 1182(a)(3)(B), Section
1152(a)’s non-discrimination restrictions must also be read to apply to the President’s exercise of
authority under Section 1182(f) and 1185(a), at least in so far as that authority is exercised to bar
entry based on terrorism concerns. For all these reasons, Plaintiffs claim that Congress
foreclosed the President’s ability to make national security determinations on the basis of criteria
prohibited under Section 1152.

In response to Plaintiffs’ position, Defendants see presidential authority and
authorizations in Sections 1182(f) and 1185(a) unaffected by Section 1152 and contend that the
President’s authority under those sections “comfortably encompass the Order’s temporary
suspension of entry of aliens from six countries.” Defendant’s Memorandum in Opposition to
Plaintiffs’ Motion [Doc. No. 22] (“Defs.” Mem. Opp’n”) 17. They contend, in this regard, that
Section 1185(a) was enacted after Section 1152 and that, in any event, Section 1152 prohibits

discrimination only in the issuance of an immigration — not a non-immigration — visa “in the
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ordinary process of visas and admissions.” Id. 18. Section 1152 “does not purport to, and has
never been interpreted to restrict, the President’s longstanding authority [under Sections 1182(f)
or 1185(a)].” Id. Defendants further contend that since most of the aliens that Plaintiffs claim
will be affected by EO-2 — students, employees, tourists, refugees, and family — would seek to
obtain non-immigrant visas, any limitations imposed by Section 1152 would not extend to the
President’s authority to bar entry of that class of aliens seeking non-immigration visas.

In construing the proper scope of the President’s statutory authority, the Court has
reviewed the text and structure of the INA as a whole and, specifically, the practical, operational
relationship each of the above referenced provisions has with the others. Based on that analysis,
the Court concludes, at a minimum, that Section 1152’s non-discrimination restrictions, which
apply in connection with the issuance of immigrant visas, do not apply to the issuance or denial
of non-immigrant visas or entry under Section 1182(f).*

The Court also has substantial doubts that Section 1152 can be reasonably read to impose
any restrictions on the President’s exercise of his authority under Sections 1182(f) or 1185(a).
Under those sections, the President has unqualified authority to bar physical entry to the United
States at the border. Sections 1182(f) and 1152(a) deal with different aspects of the immigration
process, and Section 1201(h) makes clear that while clearly related, the process of issuing a visa,
and the rules and regulations related thereto, involves an aspect of the immigration process that is
separate and distinct from the process of actually permitting entry into the country. There is
nothing in the legislative scheme to suggest that Congress intended Section 1152 to restrict the

exercise of the President’s unqualified authority under Section 1182(f) with respect to a

12 The District of Maryland court attempted to reconcile these seemingly contradictory provisions of the INA in
International Refugee Assistance Project. There, the court concluded that Section 1152 bars the President from
discriminating on the basis of nationality in the issuance of immigrant visas only. Int’l Refugee Assist. Proj., 2017
WL 1018235, at *10.
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completely distinct aspect of the immigration process. To do so would appear to make Section
1201(h) all but meaningless. Likewise, the Court sees little merit to Plaintiffs’ argument that
because there are specific grounds for inadmissibility in Section 1182(a)(3)(B) based on terrorist
activities, the President is foreclosed from barring entry of “aliens or classes of aliens” under
Section 1182(f) based on national security concerns related to terrorism. Nothing in the text of
Section 1182(a)(3)(B) or any other provision of the INA suggests that an alien may be barred
from entering the United States on terrorism grounds only through the regular visa application
process. This provision simply provides grounds that establish per se ineligibility to receive a
visa or to be admitted into the country. It also shows that Congress knows how to make a
provision applicable to both the visa decision and the entry decision when it so intends and that
the two aspects of immigration are distinct. See 8 U.S.C. § 1182(a) (“Except as otherwise
provided in this chapter, aliens who are inadmissible under the following paragraphs are
ineligible to receive visas and ineligible to be admitted to the United States . . . .”).

For the above reasons, the Court cannot say at this point in the litigation that Plaintiffs
have clearly shown that the President’s authority under Section 1182(f) and 1185(a) is limited by
Section 1152 with respect to either immigrant or non-immigrant visas. Plaintiffs have therefore
not demonstrated that they are likely to succeed on the merits of their INA statutory claim even if
EO-2 discriminates on the basis of nationality (Count 1V).

2. Plaintiffs’ Claim that EO-2 Constitutes Unlawful Agency Action
Under the Administrative Procedures Act (Count I11)

Plaintiffs claim that the issuance of EO-2 violates the Administrative Procedures Act
(“APA”), 5. U.S.C. 8§ 701-706 (2012). Although the APA defines an “agency” broadly to
include “each authority of the Government of the United States, whether or not it is within or

subject to review by another agency,” 5 U.S.C. 8 701, this definition is not broad enough to
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include the Office of the President. The Supreme Court has explicitly found that “the President’s
actions [a]re not reviewable under the APA, because the President is not an ‘agency’ within the
meaning of the APA.” Dalton v. Specter, 511 U.S. 462, 469 (1994); see also Franklin v.
Massachusetts, 505 U.S. 788, 800-01 (1992) (“Out of respect for the separation of powers and
the unique constitutional position of the President, we find that textual silence is not enough to
subject the President to the provisions of the APA.”). Accordingly, because President Trump’s
issuance of EO-2 is not reviewable under the APA, Plaintiffs have not demonstrated that they are
likely to succeed on the merits as to their unlawful agency action claim (Count Il1).

3. Plaintiffs’ Claim that EO-2 Violates the Establishment Clause
(Count 1)

Plaintiffs also allege that EO-2 violates the Establishment Clause because it disfavors the
religion of Islam.'®* The First Amendment prohibits any “law respecting an establishment of
religion,” U.S. Const. amend. I, and “mandates governmental neutrality between religion and
religion, and between religion and nonreligion.” Epperson v. Arkansas, 393 U.S. 97, 104 (1968).
If an act is discriminatory on its face, than it will be subject to strict scrutiny. Larson v. Valente,
456 U.S. 228, 246, 255 (1982). If it is not discriminatory on its face, then courts typically apply
a three-part test articulated in Lemon v. Kurtzman, 403 U.S. 602 (1971) to determine whether the

act violates the Establishment Clause.*

3 As a threshold matter, there remain open issues concerning to what extent recognized Establishment Clause
principles and prohibitions developed over time with respect to domestic government conduct transfer seamlessly in
application to restrict government conduct touching upon national security matters, including immigration and the
treatment of aliens with no claim to citizenship or other immigration benefits. Nevertheless, for the purpose of this
Motion, and because the Plaintiffs invoke the Establishment Clause based on their personal status as U.S. citizens or
as lawful residents of the United States, the Court assumes, without deciding, that the President’s exercise of his
authority to issue EO-2 is circumscribed by settled Establishment Clause principles.

Y There is one additional test to find a violation of the Establishment Clause, which has only once been invoked and
is not relevant to this litigation. Regardless of whether a government action is facially neutral, that action will be
found constitutional where there is “unambiguous and unbroken history” that unequivocally demonstrates the
Framers’ intent that the Establishment Clause not prohibit the government action. Marsh v. Chambers, 463 U.S.
783, 792 (1983) (finding the opening of congressional session with a prayer constitutional).
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The text of EO-2, unlike that of EO-1, makes no mention of religion as a criterion for
benefits or burdens. Nevertheless, Plaintiffs maintained at the hearing that EO-2, section 1(f),
which articulates President Trump’s rationale behind the Order, is nevertheless discriminatory on
its face because the national security risk referenced to justify EO-2 in that section is
demonstrably false and EO-2’s plain language therefore betrays the Order’s discriminatory
intent.

As an initial matter, and as Plaintiffs concede in their brief, the language of EO-2 is
facially neutral. See PIs’ Mot. 5 (“[EO-2] creates a framework that although neutral on its face,
carries through the same invidious intent insofar it essentially seeks to preserve a portion of the
First Muslim Ban [EO-1].”). To be facially neutral simply means that there is no discrimination
in “that which is shown by the mere language employed, without any explanation, modification,
or addition from extrinsic facts or evidence.” Face, Black’s Law Dictionary (10th ed. 2014).
Discrimination based on religion cannot be inferred from the language EO-2 employs. EO-2
draws no “explicit and deliberate distinctions” based on religion. See Larson v. Valente, 456
U.S. 228, 262 (1982). Moreover, the Court sees no basis for the claim that EO-2’s stated and
referenced justifications are “demonstrably false,” and no inference of religious discrimination
can be reasonably inferred from those justifications. EO-2 is therefore “facially neutral,” and the
Court applies the Lemon test to assess its constitutional validity under the Establishment Clause
of the First Amendment.

Under the Lemon test, to withstand an Establishment Clause challenge, the government
action (1) “must have a secular legislative purpose,” (2) “its principal or primary effect must be
one that neither advances nor inhibits religion,” and (3) “the statute must not foster ‘an excessive

government entanglement with religion.”” Lemon, 403 U.S. at 612-13 (quoting Walz v. Tax
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Comm’n of City of N.Y., 397 U.S. 664, 668 (1970) (internal citation omitted). Plaintiffs do not
contend that EO-2 fails to satisfy the second or third prongs of the Lemon test, and the Court
only needs to consider whether EO-2 has a secular purpose.

EO-2 clearly has a stated secular purpose: the “protect[ion of United States] citizens from
terrorist attacks, including those committed by foreign nationals.” EO-2 § 1(a). It also details
the overall policy and purpose for the Order. See id. (“The screening and vetting protocols and
procedures associated with the visa-issuance process and the United States Refugee Admissions
Program (USRAP) play a crucial role in detecting foreign nationals who may commit, aid, or
support acts of terrorism and in preventing those individuals from entering the United States. It
is therefore the policy of the United States to improve the screening and vetting protocols and
procedures associated the visa-issuance process and the USRAP.”); id. 8 2(c) (explaining that the
suspensions are needed “[t]o temporarily reduce investigative burdens on relevant agencies
during the review period described in subsection (a) of this section, to ensure the proper review
and maximum utilization of available resources for the screening and vetting of foreign
nationals, to ensure that adequate standards are established to prevent infiltration by foreign
terrorists, and in light of the national security concerns referenced in section 1 of this order”).
The Court must therefore first determine to what extent and on what basis it will look behind the
Order’s stated secular purpose and justification to determine whether EO-2 constitutes a
subterfuge or pretext for a true purpose of religious discrimination. The Plaintiffs contend in that
regard that the Court must consider what they claim is a long and unbroken stream of anti-
Muslim statements made by both candidate Trump and President Trump, as well as his close
advisors, which, taken together, makes clear that EO-1 and EO-2 are nothing more than

subterfuges for religious discrimination against Muslims. Defendants contend that given the
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clearly articulated secular purpose and national security related justifications in EO-2, the Court
should not consider any such statements and end its inquiry at the text of EO-2.

In determining how to proceed, the Court is cast upon cross jurisprudential currents. On
the one hand, this prong of the Lemon analysis “contemplates an inquiry into the subjective
intentions of the government.” Mellen v. Bunting, 327 F.3d 355, 372 (4th Cir. 2003). On the
other hand, the Supreme Court has repeatedly cautioned that in the immigration context, a court
should not “look behind the exercise of [Executive Branch] discretion” when exercised “on the
basis of a facially legitimate and bona fide reason.” Kliendienst v. Mandel, 408 U.S. 753, 770
(1972). In Mandel, the Supreme Court recognized that First Amendment rights were implicated
in the government’s denial of a visa to an invited foreign lecturer. Nevertheless, and even
though the government did not attempt to justify that denial on national security grounds, the
Supreme Court concluded that where the government has provided a facially legitimate and bona
fide reason, “the courts will neither look behind the exercise of that discretion, nor test it by
balancing its justification against the First Amendment interests of those who [claim they are
injured by the visa denial].” 1d.; see also Fiallo v. Bell, 430 U.S. 787, 795 (1977) (confirming
that a broad “policy choice” is to be reviewed under the same “standard . . . applied
in[]Mandel”). As reflected in these rulings, a court must extend substantial deference to the
government’s facially legitimate and non-discriminatory stated purposes. See, e.g., Appiah v.
U.S. ILN.S., 202 F.3d 704, 710 (4th Cir. 2000) (“The reasons that preclude judicial review of
political questions also dictate a narrow standard of review of decisions made by the Congress or
the president in the area of immigration and naturalization.” (quoting Matthews v. Diaz, 426 U.S.

67, 81-82 (1976)).
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Since Mandel and Fiallo, the Supreme Court has counseled that the focus of a district
court’s inquiry should be on whether the stated purpose “was an apparent sham, or the secular
purpose secondary.” McCreary County, Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844,
865 (2005) (While courts “often . . . accept governmental statements of purpose, in keeping with
the respect owed in the first instance to such official claims, . . . in those unusual cases where the
claim was an apparent sham, or the secular purpose secondary, the unsurprising results have been
findings of no adequate secular object.”). It also directs that a court must develop an “an
understanding of official objective . . . from readily discoverable fact, without any judicial
psychoanalysis of a drafter’s heart of hearts.” 1d. at 862. Based on these principles, the Court
rejects the Defendants’ position that since President Trump has offered a legitimate, rational, and
non-discriminatory purpose stated in EO-2, this Court must confine its analysis of the
constitutional validity of EO-2 to the four corners of the Order. The Court has therefore
carefully assessed President Trump’s facially legitimate national security basis for EO-2 against
the backdrop of all of the statements the President and his closest advisors have made.™

When this Court reviewed and enjoined EO-1, “the question [wa]s whether the [order]
was animated by national security concerns at all.” Aziz, 2017 WL 580855, at *10 (Brinkema,
J.). President Trump and his advisors made statements that allowed the inference that the
President’s purpose in exercising his authority under Section 1182(f) to issue EO-1 was to
impose burdens wholesale on people who subscribe to the Islamic faith, viz., a “Muslim Ban.”
That possible purpose was also reflected in the text and structure of EO-1, which contained

language that, when considered in connection with public statements, suggested that Christians

15 These statements are recounted in detail in Plaintiffs’ briefs and the opinions of those courts that have enjoined the
enforcement of EO-1 and EO-2. See Hawai‘i v. Trump, No. 1:17-cv-00050, 2017 WL 1011673, at *13-15 (D. Haw.
Mar. 15, 2017); Int’l Refugee Assist. Proj. v. Trump, No. 8:17-cv-00361-TDC, --- F. Supp. 3d ---, 2017 WL
1018235, at *3-4 (D. Md. Mar. 16, 2017); Aziz v. Trump, --- F. Supp. 3d ---, No. 1:17-cv-116, 2017 WL 580855, at
*3-5 (E.D. Va. Feb. 13, 2017).
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would be given a benefit not available to Muslims. EO-2 is materially different in structure, text,
and effect from EO-1 and has addressed the concerns raised not only by this Court but also by
other courts that reviewed and enjoined EO-1. EO-2 was not rushed into immediate effect but,
rather, was issued ten days before its effective date, permitting government bodies to better
prepare for its effective implementation. It does not indefinitely suspend the entry of refugees
from Syria, and it applies to all refugees, no matter where they are located. It does not direct that
preference be given to any particular religion or group of religion over any other.

EO-2 also effectively excludes large categories of otherwise covered nationals from the
relatively short suspension of any right to enter the United States. For example, section 3(a)
limits the scope of section 2(c) to aliens who were not in the United States on the Order’s
effective date and who did not have a valid visa on that date or on the effective date of EO-1.°
Under section 3(b), all of the Plaintiffs involved in this litigation are exempted from the reach of
the Order. Similarly, under section 12(c) and (d), all immigrant and non-immigrant visas issued
before the issuance of EO-2, including those marked revoked or cancelled pursuant to EO-1, are
valid and reinstated. EO-2 also contains multiple circumstances and categories under which
consular officials are permitted to grant case-specific waivers to coverage under section 2(c) or
section 6(a).'” EO-2 §§ 3(c), 6(c). Iraq is eliminated from the list of suspended countries
because “the Iragi government has expressly undertaken steps to enhance travel documentation,

information sharing, and the return of Iragi nationals subject to finals orders of removal” since

16 Other groups of aliens whose inclusion in the scope of EO-1 concerned the Ninth Circuit are similarly excluded
from the scope of EO-2, including legal permanent residence, foreign nationals admitted to or paroled into the
United States, foreign nationals granted asylum, refugees already admitted to the United States, and people granted
particular forms of protection from removal. EO-2 § 3(b).

" This list includes, inter alia, foreign nationals previously “admitted to the United States for a continuous period of
work, study, or other long-term activity” but who currently reside outside of the United States and seek to re-enter;
those who seek entry for “significant business or professional obligations and the denial of entry would impair those
obligations”; and those who seek entry “to visit or reside with a close family member (e.g., a spouse, child, or
parent) who is a [U.S.] citizen, legal permanent resident, or alien lawfully admitted on a valid nonimmigrant visa.”
EO-2 § 3(c).
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President Trump issued EO-1. Id. 8 4. Finally, a “Policy and Purpose” section has been added
which provides an extensive justification for the Order on the basis of national security,
including information specific to each of the six countries referenced in EO-2.*® Id. § 1. And as
stated above, EO-2 was also explicitly revised in response to judicial decisions that identified
problematic aspects of EO-1 and invited revisions.*®

Given the revisions in EO-2, the question is now whether the President’s past statements
continue to fatally infect what is facially a lawful exercise of presidential authority. In that
regard, the Supreme Court has held that “past actions [do not] forever taint any effort on [the
government’s] part to deal with the subject matter. . . . District courts are fully capable of
adjusting preliminary relief to take account of genuine changes in constitutionally significant
conditions.” McCreary, 545 U.S. at 848. This Court is no longer faced with a facially
discriminatory order coupled with contemporaneous statements suggesting discriminatory intent.
And while the President and his advisors have continued to make statements following the
issuance of EO-1 that have characterized or anticipated the nature of EO-2,% the Court cannot
conclude for the purposes of the Motion that these statements, together with the President’s past

statements, have effectively disqualified him from exercising his lawful presidential authority

'8 When it issued its stay of the district court’s TRO of EO-1, the Ninth Circuit indicated it had invited President
Trump to make the sorts of changes that he has now made in his reissuance of the Order. See Washington v. Trump,
847 F.3d 1151, 1168 (9th Cir. 2017) (“Despite the district court’s and our own repeated invitations to explain the
urgent need for the Executive Order to be placed immediately into effect, the Government submitted no evidence . . .
19 As President Trump states in the Order, “I am revoking Executive Order 13769 and replacing it with this order,
which expressly excludes from the suspensions categories of aliens that have prompted judicial concerns and which
clarifies or refines the approach to certain other issues or categories of affected aliens.” EO-2 8§ 1(i); cf. Order
Denying Washington’s Emergency Motion to Enforce the Preliminary Injunction, Washington v. Trump, No. C17-
0141JLR, at 5-6 (W.D. Wash. Mar. 16, 2017), ECF No. 163. (noting significant differences between EO-1 and EO-2
in denying the plaintiffs’ emergency motion to enforce the court’s preliminary injunction of EO-1 against EO-2 on
the grounds that EO-2 constituted the same conduct previously enjoined).

% Among these are the President’s reference to EO-2 as a “watered-down version” of EO-1, [see Doc. No. 28]; and
Presidential Advisor Stephen Miller’s statement that a revised executive order was “going to have the same basic
policy outcome for the country” and that it would be issued “with mostly minor technical differences.” Pls’ Mot.,
Ex.Y.
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under Section 1182(f). In other words, the substantive revisions reflected in EO-2 have reduced
the probative value of the President’s statements to the point that it is no longer likely that
Plaintiffs can succeed on their claim that the predominate purpose of EO-2 is to discriminate
against Muslims based on their religion and that EO-2 is a pretext or a sham for that purpose. To
proceed otherwise would thrust this Court into the realm of “*look[ing] behind’ the president’s
national security judgments . . . result[ing] in a trial de novo of the president’s national security
determinations,” Aziz, 2017 WL 580855, at *8, and would require “a psychoanalysis of a
drafter’s heart of hearts,” all within the context of extending Establishment Clause jurisprudence
to national security judgments in an unprecedented way.

For the above reasons, Plaintiffs have not made a clear showing that they are likely to
succeed on the merits as to their Establishment Clause claim (Count I).

4, Plaintiffs’ Claim that EO-2 Violates the Equal Protection Clause
(Count I1)

Plaintiffs also contend that EO-2 violates the Equal Protection Clause of the First
Amendment by targeting Muslims for distinctive treatment. The Equal Protection Clause
provides that “[n]o State shall . . . deny to any person within its jurisdiction the equal protection
of the laws.” U.S. Const. amend. X1V, § 1.%* Itis undisputed that EO-2 has a differential impact
on Muslims. According to Plaintiffs, “there are approximately 166 million people in these six
countries, all of whom will be affected by the [Order], and 97 percent of whom are Muslim.”
Pls.” Mot. 23. Defendants do not dispute that the countries affected are overwhelmingly Muslim.

“[A] law, neutral on its face and serving ends otherwise within the power of government

to pursue, is not invalid under the Equal Protection Clause simply because it may affect a greater

2 Although the Clause only applies to state and local governments according to its text, the Supreme Court has held
that it also applies to the federal government through the Due Process Clause of the Fifth Amendment. See Bolling
v. Sharpe, 347 U.S. 497 (1954).
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proportion of one race than of another.” Washington v. Davis, 426 U.S. 229, 242 (1976). This
precept is particularly applicable in the area of immigration measures related to national security
concerns. Relying on Supreme Court precedent, the Fourth Circuit has emphasized that where a
particular immigration measure is facially neutral and has a rational national security basis that is
“facially legitimate and bona fide,” such a measure will survive an Equal Protection Clause
challenge. Rajah v. Mukasy, 544 F.3d 427, 438 (4th Cir. 2008) (quoting Romero v. INS, 399
F.3d 109, 111 (2d Cir. 2005)). “Distinctions on the basis of nationality may be drawn in the
immigration field by Congress or the Executive . . . [and must be upheld] [s]o long as [they] are
not wholly irrational . . ..” 1d. (quoting Narenji v. Civiletti, 617 F.2d 745, 747 (D.C. Cir. 1979)).

In Rajah, the Fourth Circuit rejected an Equal Protection Clause challenge to a program
that required all non-permanent resident males over the age of sixteen from a group of countries
that were, except for North Korea, predominantly Muslim to appear personally at government
facilities for registration and fingerprinting and to present immigration related documents (“the
Program”). Individuals who did not appear risked potential arrest. 1d. at 433. The Fourth
Circuit concluded that there was a rational national security basis for the special registration
requirements because (1) the terrorist attacks of September 11, 2001 “were facilitated by the lax
enforcement of immigration laws”; (2) “[t]he Program was designed to monitor more closely
aliens from certain countries selected on the basis of national security criteria”; and (3) the
“Program was a plainly rational attempt to enhance national security.” Id. at 438-39. Rejecting
the plaintiffs’ Equal Protection Clause challenge, the Fourth Circuit observed:

To be sure, the Program did select countries that were, with the exception of

North Korea, predominantly Muslim. Petitioners argue, without evidence other

than that fact, that the Program was motivated by an improper animus toward

Muslims. However, one major threat of terrorist attacks comes from radical

Islamic groups. The Program was clearly tailored to those facts. It excluded
males under 16 and females on the grounds that military age men are a greater
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security risk. Muslims from non-specified countries were not subject to
registration. Aliens from the designated countries who were qualified to be
permanent residents in the United States were exempted whether or not they were
Muslims. The Program did not target only Muslims: non-Muslims from the
designated countries were subject to registration. There is therefore no basis for
petitioner’s claim.
Id. at 439. Plaintiffs argue that EO-2 is suspect because it does not extend to other countries that
pose greater terrorist threats, considering that there is no evidence that individuals who
committed acts of terrorism in the United States have actually come from the designated
countries. But the Fourth Circuit dispatched those sorts of arguments as well:
Petitioners also challenge the Program based on their perception of its
effectiveness and wisdom. They argue, among other things, that it has not
succeeded in catching a terrorist. However, we have no way of knowing whether
the Program’s enhanced monitoring of aliens has disrupted or deterred attacks. In

any event, such a consideration is irrelevant because an ex ante rather than an ex
post assessment of the Program is required under the rational basis test.

Id. at 439.

EO-2 identified a broad range of conditions, circumstances, and conditions that raise
“facially legitimate and bona fide” national security bases for the Order, including that each of
the designated countries (1) has conditions that present “heightened risks”; (2) is a state sponsor
of terrorism; (3) has been actively compromised by terrorist organizations; or (4) contains active
combat zones. EO-2 § 2(d). The President sees in these circumstances conditions that
“diminish[] the foreign government’s willingness or ability to share or validate important
information about individuals seeking travel to the United States,” and “the significant presence
in each of these countries of terrorist organizations, members, and others exposed to these
organizations increases the chance that conditions will be exploited to enable terrorist operatives
or sympathizers to travel to the United States.” 1d. § 1(d). Moreover, “once foreign nationals
from these countries are admitted to the United States, it is often difficult to remove them,

because many of these countries typically delayed issuing, or refuse to issue, travel documents.”
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Id. EO-2 also identifies specific conditions in each designated country “that demonstrate why
their nationals continue to present heightened risks to the security of the United States.” Id.

8 1(e). The President has concluded that “[i]n light of the conditions in these six countries, until
the assessment of current screening and vetting procedures required by section 2 of this order is
completed, the risk of erroneously permitting entry of a national of one of these countries who
intends to commit terrorist acts or otherwise harming national security of the United States is
unacceptably high.” Id. § 1(f). These are judgments committed to the political branches — not to
the courts.

Moreover, as with the Program at issue in Rajah, EO-2 is similarly tailored to limit the
scope of the temporary suspension. EO-2 contains limitations, exemptions, and waivers that
undercut any inference that the purpose of the Order was to discriminate against Muslims
because of their religion or nationality rather than national security concerns. Also as in Rajah,
while the Order pertains to predominantly Muslin countries, it applies to any particular person
equally, whether Muslim or non-Muslim. Overall, EO-2 identifies a rational security basis for its
issuance at least as strong and explicit as that found sufficient in Rajah. Plaintiffs again argue
that the stated justifications and revisions reflected in EO-2 cannot overcome the President’s
statements, including that EO-2 is a “watered-down” version of EO-1. But those statements do
not eliminate the real substantive differences between the two orders, and for the reasons
previously discussed within the context of Plaintiffs” Establishment Clause challenge, those
statements are insufficient for the Court to conclude that the Plaintiffs have clearly shown that

they will likely succeed on their Equal Protection Clause challenge in Count I11.
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C. Irreparable Harm in the Absence of Preliminary Relief

The Fourth Circuit has held that, as a matter of law, “loss of First Amendment rights, for
even minimal periods of time, unquestionably constitutes irreparable injury.” Giovani
Carandola, Ltd. v. Bason, 303 F.3d 507, 520-21 (4th Cir. 2002) (quoting Elrod v. Burns, 427
U.S. 347, 373 (1976); see also Aziz v. Trump, No. 1:17-cv-116 (LMB/TCB), 2017 WL 580855,
at *10 (E.D. Va. Feb. 13, 2017). These Plaintiffs allege violations of the Establishment Clause
of the First Amendment of the United States Constitution in Count I, see AC 1 87-97, as well as
various other forms of irreparable harm including (1) inability to arrange visits from foreign
relatives, (2) more stringent review of spousal marriage petitions, and (3) more stringent review
of a visa application. Without ruling specifically on these claims of irreparable harm, the Court
finds it sufficient that Plaintiffs” First Amendment rights are implicated in EO-2; and Plaintiffs
should therefore not be denied injunctive relief based on the lack of irreparable harm.

D. Balance of Equities

In order to obtain the requested injunction, plaintiffs must establish, separately from any
showing of irreparable harm, that the “balance of equities” weighs in their favor. In determining
whether plaintiffs have made that showing, “[i]n each case, courts ‘must balance the competing
claims of injury and must consider the effect on each party of the granting or withholding of the
requested relief.”” Winter, 555 U.S. at 24 (quoting Amoco Prod. Co. v. Village of Gambell,
Alaska, 480 U.S. 531, 542 (1987)).

Plaintiffs argue that EO-2 has inflicted five different categories of harm on them: it (1)
may prevent them from reuniting with their foreign national spouses due to EO-2’s heightened
standard of review of marriage applications and visas; (2) may prevent them from renewing their

own visas because those visas will be subject to a heightened standard of review; (3) may
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prevent them from traveling internationally out of their fear that they may somehow forfeit their
own visas by doing so; (4) has imposed a stigma on the American Muslim community of which
they are a part; and (5) has required them to devote their time and attention to publicly
advocating on behalf of the American Muslim community.

All of these alleged harms are either speculative or were already experienced before or
independently of EO-1 or EO-2. For example, with respect to the harms alleged in category 1,
Plaintiffs claim that their marriage petitions filed on behalf of their spouses or their relatives’
visas will either be delayed in processing or subject to new, never before imposed, heightened
standards of scrutiny. In support of that claim, they point to section 3(c) of EO-2, which
provides consular officials with the discretion to issue individual waivers “if the foreign national
has demonstrated to the officer’s satisfaction that denying entry during the suspension period
would cause undue hardship, and that his or her entry would not pose a threat to national security
and would be in the national interest,” as well as section 4, which subjects nationals of Iraq to
“thorough review,” and section 5, which directs various agencies within the executive branch to
implement a uniform screening and vetting procedure for screening all individuals who seek to
enter the United States. Yet, as reflected in a State Department Alert issued on March 6, 2017,
visa application appointments continue to be held. See Defs.” Mem. Opp’n 12. Defendants have
further represented that currently, while the enforcement of EO-2 has been enjoined by other
Courts, applications are being reviewed in substantially the same way as before the issuance of
either EO-1 or EO-2. In fact, on March 21, 2017, Plaintiff John Doe No. 6 “advise[d] the Court
that his marriage petition that he filed for his wife was approved, and her visa application is

currently pending.” [Doc. No. 31.] In short, there is no evidence that relevant visa applications
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have been processed, delayed, or denied in any meaningfully different way than before the
issuance of EO-1 and EO-2.

Similarly speculative are the harms claimed in categories 2 and 3, based on certain of the
Plaintiffs’ currently held visas and their immigration status. For example, Plaintiffs John Doe
Nos. 2 and 3, who have valid F-1 student visas, allege that EO-2’s interferes with their ability to
travel. But these Plaintiffs are in a category expressly exempted from the temporary ban of the
Order. In that regard, section 3(a) provides that “the suspension of entry . . . shall apply only to
foreign nationals of the designated countries who: (i) are outside the United States on the
effective date of this order; (ii) did not have a valid visa at 5:00 p.m., eastern standard time on
January 27, 2017; and (iii) do not have a valid visa on the effective date of this order.” EO-2
8 3(a). Plaintiffs John Doe Nos. 2 and 3 were inside the United States on the effective date of the
Order and had valid F-1 visas both as of January 27, 2017 and as of March 16, 2017, the
effective date of the Order. They are therefore exempt from EO-2’s temporary suspension of
entry, and it is completely speculative whether these Plaintiffs would experience any harm as a
result of EO-2 were they to travel within the United States or internationally.

Finally, with respect to the harms included in categories 4 and 5, certain Plaintiffs claim
that they are being harmed by EO-2 because they are “prominent civil rights activists . . . [who
have been forced] to spend a significant amount of their time . . . assisting and advocating on
behalf of Muslims targeted by th[e] order and pushing back against the anti-Muslim sentiment
that Defendants have fomented and legitimized through their actions.”?* These individuals have
engaged in these activities in connection with their chosen calling and careers and were engaged
in similar civil rights activities before and independently of the issuance of EO-2. Likewise, the

stigma Plaintiffs have felt, judging by their description, emanated before either executive order

22 Def.’s Mot. 15.
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issued; and while those feelings of stigma are undoubtedly legally cognizable injuries and may
have been deepened with the issuance of the executive orders, they were primarily experienced
separate and apart from the issuance of the orders and will not be cured if the Court were to grant
the Motion. Therefore, any stigma that was in fact caused by the orders cannot be materially
undone or redressed at this point beyond what has already been effected through the injunctions
already issued by other district courts.

In contrast to the speculative and abstract hardships that Plaintiffs may experience in the
absence of immediate relief, “the Government’s interest in combating terrorism is an urgent
objective of the highest order.” Holder v. Humanitarian Law Project, 561 U.S. 1, 28 (2010). In
EO-1, the President did “little more than reiterate that fact” and “submitted no evidence” to
demonstrate the need for immediate action. Washington v. Trump, 847 F.3d 1151, 1165-66 (9th
Cir. 2017). However, in EO-2, the President has provided a detailed justification for the Order
based on national security needs, and enjoining the operation of EO-2 would interfere with the
President’s unique constitutional responsibilities to conduct international relations, provide for
the national defense, and secure the nation. On balance, Plaintiffs have not established that the
equities tip in their favor.

E. Public Interest

Plaintiffs must also establish that the issuance of an injunction is in the public interest.
“In exercising their sound discretion, courts of equity should pay particular regard for the public
consequences in employing the extraordinary remedy of injunction.” Winter, 555 U.S. at 24
(quoting Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982)) (internal quotation marks
omitted). Based on the record now before the Court, the parties’ respective interests described

above, the subject matter of EO-2, and the protections to the public that EO-2 is intended to
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provide, Plaintiffs have not established that the public interest favors issuance of immediate

relief in this action.

V. CONCLUSION
For the above rcasons, Plaintiffs have not established that (1) they are likely to succeed
on the merits of their case, (2) the balance of hardships tips in their favor, or (3) immediate reliet
would be in the public interest. Accordingly, they have not established that they are entitled to
obtain the extraordinary remedy of an injunction enjoining the enforcement of EO-2. Plaintiffs’
Motion is therefore denied.

The Court will issue an appropriate order.

)

/s
Anthony J. Vrz( a
i

United Statés District J udge

Alexandria, Virginia
March 24, 2017
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