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INTEREST OF THE UNITED STATES

Cenicpeosis Nen dcHecisrhaEeue" Gredi ¢ Opportunil by Acic e Qmis R il
e SRESSaicicn], i 1974 ite prehibit the denial off credit ‘ont ghe
basis of gender or marital status. As a result of Congressional
hearings that demonstrated the pervasiveness of lending
discrimination, Congress amended the ECOA in 1976 to prohibit
discrimination based upon race, national origin and age. See

E ROy od 230, Ji4'stat. 246 (1976):'S. Rep. 94-589, sat 5-6

(I8 R e e ieleaBl L9776 S @mE . A LN 408 Congress also

authorized the Attorney General to enforce ECOA by bringing civil
getiens whemever' therer ig evidence of a "pattern of, Drac e e
digcrimindtion. b U.S.C: § 169le(g) and (h). AccEidisiculu
United Stdtedidias 4 gigndficant dnteregt i irdic il
interpretations of ECOA, and respectfully submits thish Sl
bpriaiete’ tihe Geilgt .

This case raises the guestion of whether a creditor may
ImmEnEzes 1 9scedWE from l¥ability under BCOA by delegating fspects
O thescrediCEransacEion ~ - guch® ag the setting of finance
chagEs = RN hard party.. The United Stakes believes thHat: a
creditor has a non-delegable duty to refrain from discriminating
N aNTe @ SRS T ichac iemc MLt Bl o e answer under. BE®A. for a creditor
EOS RS R ot responsible for discriminatory pricing
GiE Sla e R L approved and funded. PFurthermore, the United

SEaEE N RERNEE S et acceptance of such an excuse for



digs@Griminatory priciBa iSRRI L Eiicont ]y hinder the
effectiveness of ECOA, as well as the United States’ enforcement
SfifiemEst:

BACKGROUND

I. PLAINTIFFS’'STATEMENT OF FACTS

Plaintiffs allege the following facts:

Nissan Motor Acceptance Corporation ("NMAC") makes
automobile loans throughout the United States through Nissan
dealers, who refer customers to NMAC and effectively serve as
loan arrangers. gSee Plaintiffs' Response to NMAC's Statement of
ndispluEed” Faetisy ("Pll . " Reg. ") at 45-50, 59:.4 'Nissan elEait-as
submit credit applications to NMAC, as well as other lenders, on
behalf of customers. Id. at 50.  NMAC, using a ‘creditiscor i

gystem Vassigus applicants. te a credif risk cabtegoryy o L e,

For each risk category, NMAC sets a range of acceptable interest

mE TS 6 TV STHE - e dtealBeptable rate ig%eal led the "Ml aa-SoNEl
Id. A dealer may move a customer to a more expensive risk
galtegormye (o MLidg™) " but mot .fto a less expensive one. JIda at
2y

BESEEce ciealeyr chardes omly the buy rate, it receives a flat
e e osalately $150 forw its participation il the
BEemiscGEnon. 'Id. at 19. TIf the dealefr charges .an interest rate
above the buy rate (effectively an overage), NMAC and the dealer

split the discretionary finance charge with approximately 3/4



goihg to the. deglen =Sl N 6 & 10,  For gertaln promclc il
programs, a dealer may st BDEENitEcd e charge customers cullty” SIS
buy rate. Id. ate254% Although MMAC canternds that the dealéars
set the discretiocnary finance charge based on their own
independent assessment of a customer's risk, the dealer does not
Wweage: s oy Sreaiislc T FHRCRS ot S In fact, the dealer never owns the
loan . " Beuait. 10 5 Raflwer i the dealar pieparas’ a ‘dontract an an
NMAC approved contract form, and each contract must be

specifi Jadly approved By MMBE . < 1d..at ' 53-541 The' contiremie o
between the borrower and the dealer, but the contract is

21 mitl GaneeuE Yy acscsigned i NMAC.  Td. at ™, L1's12,

Blannmidsi=s (Betty T. Casonand Robeéert F. «Cason,  [luseliis il
Niss wehicle in August; 1995 from Action Nissam, in Nashviiiles
e el At 55-57. Plaintiffs ‘applied for financiigscls
BaRNEE e e filling out an NMAC application. ld. :The @Eealer
faxed the application to NMAC, which determined that the Casons
R D CRHERUSPEL tier" credit risk category. Id. The defilers
charged the Casons an interest rate of 19.49%, the maximum
CRRtEhee e wabe. Bor Whetr crefit Cier. Td. FPlaintiffs, whe axs
AFra odn-AmeEican, “dlaifi Ehat NMAC's' sdte-setiing poliéy,. which
permits dealers to set the interest rate within an NMAC-approved
ramge), TesulEs in dedle¥s clHarging Afriean-americans hidgher
interest rates than whites who present a comparable crediﬁ Tzateydr

Plaintiffs have offered evidence that African-Americans pay an



average of $461.97 more in discretionary finance charges than
whites, and that this difference cannot be explained by non-
difscmpminatdry factors. See Plaintiff’'s Responge in Opposition
to NMAC’s Motion to Exclude the Report of Dr. Debby A. Lindsey at

45

II. ‘DEFENDANTZS MOTION

On May 31, 2000, NMAC filed a Motion for Summary Judgment.
Summary - judgment 18 dappropriate only M"if the pleadddmtls,
depositions, answers to interrogatories, and admissions on file,
Baaather with the affidavits, 1f any, show thas theEc SRS
genuine issue as to any material fact and that the moving party
Wl @ £D & judgment as a matter of law.! ' Fed, RHCEEEES
B 1 Ui ted "States submites this. brief In suppori i
ECENCIEls ' Memorandum in Opposition to NMAC's Motion:fort SEmmcEie
Judgment .

In its motion, NMAC argues that plaintiffs' claims under
ECOA must be rejected. See NMAC's Memorandum in Support of
Summary Judgment  ("Def. Mem."). First, NMAC contends that it
bears no responsibility for the conduct of Nissan dealers and,
thus, the only potentially liable party under ECOA is the dealer
ssEc P BElNaE 9 29-30.  NMAC argues tlhias it ‘eould only He helkd
JichblkeSmahr Ml ge-ller s discriminatory 'conductwnder "BECR G 4t

werelavase e e dlicariminat ion befohe 1t poktilclipat=slaic



@il t S rangactiion  SSIdI -t iels i Scconds, NMAC argluessshe
plaintiffs may not proceed under a disparate impact theory
because they have not identified a neutral NMAC policy that
resulted in their alleged injuries. Id. at 28. NMAC contends
clasuel el elitnie she el culbdl e giEelt Lngliz e SsieEmt SEsaoiEic ni= SaiceBleua e hlisoi st clicie

Be Dy BeC N o NMAC T Fighrieingspoligies ! &d. Lak -9, + 32

LEGAL DISCUSSION

DR AS A CREDITOR, NMAC IS SUBJECT TO LIABILITY UNDER ECOA FOR
RACIAL DISPARITIES IN FINANCE CHARGES IN LOANS THAT IT
APPROVED AND FUNDED.

A, Both NMAC and the Dealers Are Creditors Under ECOA and
Subject to ECOA’'s Broad Prohibition Against
Discrimination

ECOA provides:
It shall be unlawful for any creditor to discriminate
against any applicant, with respect to any aspect of a
GEcdiiE mrEansactlion = -
SeEe e bashs of bBade, . coler; religieny,
national origin, sex or marital status, or age
ISR SR @esico (o) . F  Regulatieon B, promulgated pursuant to ECOAY
SR - e dilEOF o8 & person whe, iR the ordinBgy course 'O
business, regularly participates in the decision of whether or

Hot erelexittand sereed . T WiEe Brceniein c Lude s Talllc rEdil t onl sk sisis ignecs

mransiEene e’ Eolelsilor: edee Whe 1Sol Pant elpates il § Tl2NE B R,

! NMAC also argues that plaintiffs' claims are time barred,
that plaintiffs have failed to offer competent evidence regarding
the alleged discrimination, and that the FTC Holder Language, 16
@R NEh el Part 433y s nappilsteeielier SeleE Sfb - o does shiet
address those arguments.



202.2 (1) . For punpose el S general prohibitions eSS
discriminaticn, echElHeF T len alsc includes a "person Wha S i
the erxrdinary“copiasc St lEENiess. . regularly refers appl igingsome
prospecivelappibiicEni-sSroascditors, or selects on elifers T
gelect cradiiers Co,Whom reguests for credit may be made." Id.
Both NMAC and the dealers are thus creditors under ECOA and
subject to its anti-discrimination provisions. Plaintiffs'
Sl lee iR et SISt cit © an MEE@LW G ahimsaelal nisieWs el S By clhlareiing
higher non-risk finance charges to African-Americans, the dealers
viclated ECOA. Likewise, by approving and funding loans in which
African-Americans are charged a higher finance charge than
similarly gualified whites, NMAC too violated ECOA.

B Because NMAC Has a Non-Delegable Duty to Comply with
ECOA, NMAC May Not Expressly Permit Dealers to Set
Finance Charges and Then Disclaim Responsibility for
the Racial Disparities That Allegedly Resulted.

It i1s the position of the United States that ECOA, like the
Fair Housing Act, imposes a non-delegable duty not to

GEESlehmEnai e e SRS So s | b gl Malers v . Raddieds. 508aBL2d 735 4l (B

e 18V (Y [T lhEe duty to obsy 'the lawdis nen-delgable. )

feuoeens el 6ad Sreleas o To¥euEi i an CongtRlceion (e » . 370°F. Supp’

GABESCNEE@n i s e 7 IS TR i peln it v e nleirde diu e climee Sove, f 5 08 B 2ld

623 MWeth Cird” 1878) | . v"Both the Falr Housing Radland EEOBNmESE be
liberally construed to best effectuate the purpose of eradicating
di serimlmat en n.credit transactions and tgsprevenETSEcan torge

form profiting from invidious discrimination. See United States

= 5 =



V. Landmarlk Finand i Al S s ec. * 612 F. Supp. 623, 628 4D.

Md. 1985) ("Congress believed 'that strong enforcement of [the
ECCA] is essential to accomplish its purposes.") (quoting S.Rep.
589, - 94 Cohg . B Foicie =t TR SR e v, BRiste i ch Mot iple

Thue sifeor SEtindy S geSsanSEiSiel 2088 M- 33 ¢ (BdnC1y o 19S5 - tEEOA

should be interpreted so that creditors do not benefit from
discrimination) . Accordingly, courts regularly look to case law
developed under the Fair Housing Act to interpret ECOA. See

Shtiman. v. Standercds03l Eo. of Calaw 453 'F. Supp. LS.

(N mEEEll S 1978) W(1me absence of decigiongl law Unccia EE@rsNG e

loscked to Fair Housing Act) ;. Undted States v. Bene fiichtaliCeiae
ADS S L Supp I eB2 , 686 (D. . WN.J. 1980), aff'd; 673 Fuithk 'St
E@ite 9B (WAl theugh theres 1s at this time a paucity of

precedent with respect to ECCOA, analysis of the enforcement

network of the analogous Fair Housing Act . . has resulted in
gsimilar conclusions."); Emigrant Savings Bank v. Elan Management
SaeeiENcGR B EN 67 . 3 4 2diErr.  1982) HStating that ECOR «ilaim

does not reguire separate analysis from Fair Housing Act claim).
Thus, Fair Housing Act cases applying the non-delegable duty
desE sincidhenilidd apel sz Wikl Sephallit St oreciiEel il A 1 nivwiaE s ECEOR
claims.

In Marr, the Sixth Circuit held that the owner of a real
estate company was liable for the discrimination of the company’s

agents under the Fair Housing Act, despite the fact that "“[tlhere



was no evidence shats EREEEEEE SBersonal 1y joined in.amy
degserimEiatory Aot SR SRR D ¥B. 2d at 740 .. SoonidSEEE—

Walleerr i o ailicee 996 0. 20 J0BE 904 (4" @ir/ 19892)4 thetelmcrs

of property was liable under the Fair Housing Act regarding the
discriminatory conduct of his manager, even though he

YeEees Face I alnianged That Llehel net  diseriminate . ¥ . The Poheck
Ciecliit Toamonoe Ehat ‘Lhe preperty owne? Meould kot insulate
himself freom ldability for sSexydisgeriminagion in regard to lTiwing
premises owned by him and managed for his benefit merely by

rad dmgEitchine. the regpdmsibil ity foF¥ preventingi=ueh

diec oiE e ontto daubtlicrrpoarty.? Id. .at. 904.?

f Ee b Sanders v Dovris, 873 F.2d 938, 944 (o e
aEEC) N TuE g €0 the instant action, Chandler cannci e SSEieE
R SAE v by mexrely asserting that it instructed drs GCEniE=SIRE
to discriminate against blacks."); Phiffer v. Proud Parrot Motor
M eae P 0d 548, 552 (9®f Cir. 1980) {"The duty of the Ouwni—w
RIS Bacility to obey the laws relating to racial
diserimination is non-delegable."); Walker v. Crigler, 976 F.2d
B Cir . 1992) (“Here we adopt the general rule appliece i
Pl wiedierad]l celrts that the duty of a property owner not L@
discriminate in the leasing or sale of that property is non-
lclliesilelie B0 Nlicheamider. . Riga, 208 Fr3d 419, 432-33 1 (35 chx,
2000) ("Here we adopt the general rule applied by other federal
gourte thiaEsbhes dufy of «a landlord under the Fairs Housing Aer not
e CidEE Tl RGeS Y e nay ot bedelecafad #0 sthe landlefi s
eiiployiged . Faieslloln Mot Gongress ¥ .. Wellar, 993 E.% Supp. 1286,

T2 S el Call LSSl Tha dilecs cundefise "aiddigciriminatary
housing practices at Vista de Anza Apartments does not
demonstrate the participation of defendants Charles Weber or 207

Anza Associates. However, the duty not to discriminate under the
Fair Housing Act is nondelegable."); Saunders v. General Services
BorweNaEgon; w659 F. Supp. 1042, LG5S JEke G-l iieia e i s

the instant case, while the Court finds credible Mr. Perel's
cEREamany' sthat he did not intend to o s@rinilElEc s ieis s =
supperts the goals of equal and open housing, as president of
GSC, Mr. Perel had a non-delegable duty to ensure that GSC,

=



Although many of the cases applying the non-delegable duty
doctrine have involved the actions of employees, the doctrine is
not limited by state law concepts of respondeat superior or

e sl ey R Ee, 503 E.2d0735 7400 (650 IE ol 9 )

Rather, in order to give effect to Congress'’"broad legislative
plan to eliminate all traces of discrimination," a court must
lock to federal law to determine the appropriateness of imposing

BagisE s - Wigl  Far P Os4d; OFf ¥ Cita Of Che eagd WesMasabhnalc ol

Bl etee b8 Salas Chulltand B The RISTE. Odt 1 @864 097 (@ gl

1992) (“We note that whether an agency relationship exists for
purposes of the Fair Housing Act is a question to be determined

by federal lawi”) ; Northside Realty Agsoc. Inc. v UniEedies iem

Bl e el 0 13 (5 Cdx. J1979) (game) .
Thus, NMAC’s contention that the dealers are not its agents,
even if true, is not dispositive of NMAC’s liability.? Indeed,

the arguments that NMAC makes against its liability are the

identical arguments that were made -- and overwhelmingly
rejected by courts -- in cases involving real estate agents under
Ele SRl e To s ACE - U Sec giiEl sl s’ Commin ity  Cengresiseavs Hillll Eop

through its employees, followed such goals and complied with the
et )

* Defendant’s denial of an agency relationship is actually
contraddicted by the depesition testimony Cifi §he @Fedid mam@ger: at
Action Nissan, who stated that the dealer in fact did act as
NMAC’s agent. See Plaintiffs' Memorandum in Opposition NMAC's
Motion for Summary Judgment at 18.

- 9 -



B e /74 F.2d 135, 141 (6™ Cir. 1985) (“This argument

[that real estate agents are independent contractors] has
congistently been rejected in Fair Housing Act cases.”). 1In
those cases, owners of real estate agencies claimed that real
SersiEEEEIE s P Lndependernt contractors and net subject to
their control. Rejecting these disclaimers of an agency
relationship, courts imposed liability based on the owners’

practical ability te control the agents.  Ses Cify i MERES ST

982 F.2d at 1096-97 (discussion of cases: rejecting claiE s e
rTomlSEEE e GWhelret . did AEt control. agefits) .

Liability under the doctrine of non-delegablie, duity SEEE.
thierefore, not on a wooden application of vicaricus: [cisERINEs
doctrine, but mere broadly on the principal's exercise OF SO0 Nl
B T hic Sda sCr iminatiory ‘conduct and whether the primesga

lgcnicidtsimacl fremiiche discriminat Lomn . Cf. "Mackham v 5 @ollic mut=

lileradeEs=ilSicviiae o W G0 5ERL AdE 5660 571 WD, € REHrT MESkHSH

(finding no liability under ECOA where assignee neither

BT dhpalads i heow benefitted from di scriminatien)y  WhisEaleless.

SEniELRy 2] Roe lMEskako" Conp. 5484 -F | Sliip . 984, 986 (5.0, "Tex:

1579) (no liability under Fair Housing Act where elements of
benefit and control were absent). Both of these factors are
pPhRESerESe Tl Tlle scase S Boeording te Secis et foRth A5
plaintiffs, NMAC exercised complete contrecl over the method of

Scetiliigiiiisescsi: metes fon its berrowerse WSec Pl aintidffs’




Response to NMAC's Statement of Undisputed Facts at 45-54. The
gle Taper Set Slg bo Seult e mEnait ceonformity "o "MMAC YR po L Ui ERS Nio
every customer, NMAC set the permissible range of finance
charges, and created an incentive for the dealer to charge as
much as possible. NMAC approved every loan application and its
Eocils el vviduad 1y, fJand,” of gouree . NMAC shared in,the profits
Fram~ther dedliers® jallegegiy diseriminatory canduct :

In fact, NMAC allegedly is a far more active participant in
the dealers’ alleged discrimination than many of the defendants
found liable in the above cases.! NMAC designed and implemented
the very system that quite predictably resulted in the alleged
discriminatory conduct by dealers. An NMAC senlior executive,
el Teing on behalf of NMAC, admitted that judgmentad’ priciag
was antiquated and could lead to bias. See Plaintiffs’
Memorandum in Opposition to NMAC's Motion for Summary Judgment
("P1l. Opp.") at 19-20. Despite this awareness, NMAC nonetheless
implemented a pricing policy that expressly authorized dealers to
sese SC  ChElY 'diseretion finghde ‘charges fiot:based on rigk!

e cowriy JUL 3 Us. chilbligationsdindsy BCOR, NMACHEoUld haie
established guidelines for the imposition of finance charges that
would prevent illegal bias. Alternatively, NMAC could have
mgnitoEtderaaial disparities in' ¥Es loans. ¢ Al thobgl NEEC Suey Ynot

collect racial information as part of the loan application

&

See also section II(B).



lscec gl BEOAN eqpmcssitaloeremi 5 'd, creditor  teo fasSessiut s fad v
Eehnehin el comeitct-C MM IEIMUMSC@ - § .1 691 a@-1 .  ECE@AMEvenmpRoirdes
incentives for creditors to monitor their compliance by making
Bile resUlTE taF el f -Eesting pPrivileged go long:.as the créditor
MmeeEsiiceiaetiinMeceibremenE cse  hd. 3 k2 “CsE R =g 2028 1S L NMAIG hiais
demonstrated that it is fully capable of obtaining information
regarding the race of its customers through drivers’ records and
other methods of racial identification. Pl. Resp. at 27-28.
Additionally, Nissan dealers were certainly aware of the race of
NMAC ‘borrowers. NMAC's argument that it is riot pessible | TEuiE
to monitor racial disparities in its loans therefore is without
e See S e Mem . walk 28 1. 148

Accordingly, NMAC may be liable for the discriminatory
BB OF its loans as a fesult of dealers! discriming Sl
contrary interpretation would permit lenders to immunize
themselves from ECOA liability by delegating parts of the credit
transaction (such as the setting of overages) to third parties,
Wl ot The sgme time profiting fwowm thHe regulting

difgcia i naEcry dendact .

II. NMAC’S ARGUMENT THAT IT CANNOT BE LIABLE IN THIS CASE UNLESS
IT WAS ON NOTICE REGARDING THE DEALERS‘’ DISCRIMINATION IS
FLATLY CONTRADICTED BY THE PLAIN LANGUAGE OF REGULATION B.




A. Regulation B Imposes a Notice Requirement Only As a
Prerequisite to Holding a Creditor Liable for Another
Creditor’s Violation

NMAC contends that the dealer i1s the only potentially liable
EEbeE R NEE@AL ST ‘support of 1ts position, NMAEC cires 12
B (1), which provides that:

EE e Eon #e not a creditor regarding any wiolagion of the
[ECOA] or this regulation committed by another creditor
unless the perscon knew or had reascnable notice of the act,
policy, or practice that constituted the viclation before
ecommneiinvel ved 1n the credit) @rangaction.

(emphasis supplied). This regulatory provision limits a
Crad.ibor"s Tliabid ey for snebther crediten's BEOA™ W liolal ion.gt i
does ‘mnot save NMAC from liability for its own violation, thaEssis
funding loans to African-Americans on less favorable terms than
seaR loale toiwWhiteg. Tl s Brovigien could came intoys st SEes
example, if NMAC guoted higher buy rates to dealers serving
predominantly minority communities for no legitimate business
reason. In such circumstances, the dealer would not be violating
BE@OAT ond woulld be IHablie fow NMAC! s violation enly 1f, 4t kriew ©F
fise SO notdce o NMAC's duscriminaficn. @ Accerdingly i this
provigdion: of. Regulation B ddes not reguire plaintiffs to prove

knowledge in order to demonstrate NMAC’'s liability.

B. In Any Event, Whether NMAC Was on Notice of the Alleged
Discrimination Is a Disputed Material Fact.

Even if this regulatory provision applied to NMAC, whether
NMAC was on notice of the allegedly discriminatory conduct is a

e AR



disputed material fact that precludes summary judgment. Indeed,
NMAC has admitted that discreticnary underwriting may lead to
[ShitciepmR i S Eliinls S tlle ficds prefery credit Sceoring, IEN IS SHon-

lgifalcslaE S e EPle S Opp . fat 19-20., Cf. Roseman .. Premictk

Financial Services-EFEagt, L.P., 1998 WL 066064 (E.D. Pa. Sept. 29,

1998) (defendant not entitled to summary judgment where

"affidavits attesting to ECOA vioclations by [company from whom it
bought loans] were a matter of public record. . . .") (attached).
BuEthermere Mcolraesmactic  lengiiee gogqt z e d Sichat. sulhjiee sntveidcehishici

making may lead te illegad bias. Seey e.g., Miles w., MNC Coils

50T Rl w867 5 L (BEkTiRestaat il oRsiE e

Despite this awareness of the risks of judgmental pricing,
NMAC designed a policy that gave dealers unfettered discretion to
S el non S eks e based Finamee charge wp te ‘the ragescelillngiEene
RS tomer . | Thus, NMAC necessarily knew — ' and indeed
e LlaE customers presenting identical risk profiles
would pay different interest rates for their auto loans. It
defies logic for NMAC, admittedly aware that discretion may lead
to racial bias, to purposefully design and implement such a
policy and then claim that it could not have known of the alleged
ol S@E il e Alennl ElasuE i eicecliigit slalydsassudhc el SSIE el by, - NG Sicluilics
that it sometimes knew the race of its borrowers because their
drivers licenses were often sent to NMAC. See Def. Mem.at 8

n.8. Accordingly, plaintiffs have presented sufficient evidence



iaenEvT el e S ndereeit i clemic ot ld corielude  that "NMACS WS @n
notice of the dealers’ digscriminatory conduct.

ITTI. ECOA CLAIMS MAY BE PROVEN THROUGH EITHER DISPARATE TREATMENT
OR DISPARATE IMPACT ANALYSTS.

As addressed above, plaintiffs' claims are easily analyzed
ultier gD race EReRCneht " theory . Altermatively, plaintiffs may
also proceed under disparate impact theory. The legislative
histdryof EC@AsEnd Regulatiom B make..clear. thHat Beth thecities
gife aral lalblc it @ Feillalintaitfis’ . Sec @l 2WC . F (RE §- 2020 (Ce(aRi i e e
legislative higtory of the act indicates that the COnEEEEs
Entereltgd an Teffeete test' @blicept . o . .80 7 F2 . G RDECE NN
SUpP .S, 812028 64a) ,0fficial Staff CommentaryonReEi | s
Furthermore, Congress intended that courts use disparate impact
el o0cd under Title VII of the Ciwil Rights Act SoiTSEEEE
as a guide for ECOA claims. Id. Disparate impact and disparate
treatment are not mutually exclusive claims, rather they are

e e di fferent theories of "procf. See Watson v. Forth Wowmeh

EEbalisl e RSt 248, U oS ST 087, 108 S . iEE . 12797, LOIE IS TRar. 246

827(1988) ("The distinguishing features of the factual issues
Ehat siypically 'dominate in ‘disparate dmpact cages do not imply
that the ultimate issue is different than in cases where
disparate treatment analysis is used.")

As NMAC concedes, disparate treatment analysis does not
require any showing that the treatment was motivated by prejudice

Oor a conscious intention to discriminate. See Def. Mem. at 34;

5



SECR BN @ EER AR S D00 Supp .4 L., Se2lipeeiEEeels il aitells Sta £ T
Commentary on Regulation B("Disparate treatment on a prchibited
basis is illegal whether or not it results from a conscicus
Eisls R deciSiehE imiimate . ) iisce alge Poliey Statement on

[BEREE SRR e, i, Lending, 59 Fed: Reg?#l8266-01p 18268 (Bpril
PRSI RS R e e ses il 1§ (comgidered by collrts te be, lntentienal
discrimination because no credible, nondiscriminatory reason
explains the difference in treatment on a prohibited basis." Id.
Courts generally have looked to standards developed under Title
VILT "ot sesativadll Ritghes Act ofip 1964 ‘when ‘evaluat iineSaNebisieEhasias

treatment claim. See Mexcado-Garcia v. Federal Bank, 779 F. Supp.

B (PEc 1991 ), affdd 879 F. 2d 890 (1*HECH TS
("Courts which have interpreted ECOA have used the same
chiciREe el S cameworle ais that used insactions pursudntiEelisiEe
FRRENEENE e Employment @pportunity ActL ") .

ficledom= ol d ispanate Impact ‘cliaims plaintitkfsimiusiceeere
St AEN SeeiEie st o poliey eor practice equalily tolckeste
applicants, but the policy or practice has a disproportionate
adverse impact on African-Americans and applicants from a group
prrocecceel cernlngic  cal geialinilme Ca@ns F SBee Bo e LSt altEmEinic. el
D Set vy il Tioy POl M duene e 50 Bagh! BRaly &1 80650804, 18868 (Dipe
15, 19%4). NMAC must then demonstrate that the policy meets a
legitimate business need that cannot be accomplished by another

means. TLoliie L b2 S s R RS w202 6 (G 2) . CimiNe i BESIeEEE (SO MNIETLE I3



on Regulation B.

Plaintiffs have identified a neutral NMAC policy (that is,
NMAC's policy of expressly permitting the dealers to charge non-
risk based finance charges) that they allege disparately affects
African-Americans, and offered evidence to support their claim.
NMAC, however, contends that plaintiffs' disparate impact claim
must fail because, at bottom, they are challenging disparate
treatment by dealers. See Def. Mem at 28-34. A policy that
permits subjective treatment, NMAC argues, 1s not a neutral
policy for disparate impact purposes. Id.

This position has been squarely rejected by the Supreme

@ IntNetsen ' v. Fort Werth Bank & Trust, 487 WESTSOwymascicii

(HUISEESP @D 7, 101 L. “EBd.2d 827 (1988), a 'TitleyVIESakis=us sl
court held that "disparate impact analysis is in principle no
less applicable to subjective employment criteria than to
objective or standardized tests." Any other conclusion, the
Court reasoned, would permit an employer to "insulate" itself
from disparate impact analysis by "refrainl[ing] from making
staliglardized criuteria abgsolutely detérminative." Id. “NMAC's
attempt to distinguish Watson because it is an employment case is
unpersuasive and, indeed, curious. See Def. Mem. at 323-34. The
legislative history of ECOA makes clear that Congress expressly
intended courts to loock to Title VII when interpreting ECOA. See

L2 dE 0PN MWD . 6 (8) n..2; 12 CGeEnRISNEE sl e Elbas L8, §



sl e (o), Of fi ciadl S E M Commentary on Regulatd e eSS iEge 2SSk Mo T
Watson is an employment case makes it more applicable to an ECOA
@illaasms neE . lesist.

NMAC's claim that it would be inappropriate to hold it
liable under a disparate impact theory because of its good faith
eetlSfaiceom IR el on Baks da i ok wailtneUty merilites © See: Tefi aMem '™ at
36-37. Regulation B expressly states that disparate impact
analysis is available under ECCA. 12 C.F.R. § 202.6(a) n.2 and
Pi 2, o8uppLs I... 8. .202 06 @) (2 .Qf £ weial Seaff CRupeiir &
Regulatiofi B ("The act and regulation may prohibit  a.credificee
EpleelEistces t bt is diserininatery. in cfifect becalse HilEiciy-
disproportionately negative impact on a prohibited basis
) (emphasis supplied). Although the Official Staff ColmEEEEs
on Regulation B gives an example of a disparate impact claim, it
does not purport to exhaustively list every factual circumstance
B EEEERIE Eheory 1s appropriate. -Accordingly, NMACTS
contention that plaintiffs may not proceed under a digparate
impact theory should be rejected.

CONCLUSTION

For the foregoing reasons, the United States believes that

NMAC's motion for summary judgment should be denied.
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