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STATEMENT OF THE CASE

I, The pleadings and procedure

On October 26, 1961, the Attorney General,
acting in the name of the United States, filed a
complaint in the United States District Court for
the Western District of Louisiana against Katherine
Ward, Registrar of Voters of Madison Parish, Louisiana,
and the State of Louisiana, under 42 U,S,C, 1971, as
amended by part IV of the Civil Rights Act of 1957

(71 Stat, 637) and the Civil Rights Act of 1960 (74

Stat., 90) (R. 1), The complaint alleged that the




defendants had denied to Negro applicants for regis-
tration the opportunity to make applicaticn and to

bave their qualifications passed upon if they are
unable to produce two registered voters to identify
them:; that the acts and practices ¢f the defendants
restricted the opportunity of Negro citizens in

Madison Parish to register as voters and to vote but
did not similarly restrict white citizens in Madison
Parish; that these deprivations of the right to vote
have been and are pursuant to a pattern or practice

of racial discrimination (R, 2-4), The prayer of the
complaint was for a finding that the acts and practices
described therein constitute deprivations of the right
to vote and that these deprivations were and are
pursuant to a pattern or practice and for an injunction
to restrain the defendants from:

(a) requiring that Negro applicants for
registration in Madison Parish be
identified by registered voters;

(b) failing and refusing to permit
Negro applicants for registration
in Madison Parish to identify them-
selves by reasonable means;

(c) applying different and more strin-
gent standards to Negro applicants
for registration than are applied
to white applicants;

(d) engaging in any act or practice
which involves or results in dis-
tinction on the basis of race or
color between Negro citizens and
other citizens in registration for
voting in Madison Parish,

On November 29, 1962, the defendants filed their answer

in which they denied the allegations of discrimination

(R, 5). The case was tried on December 5, 1962,




I1, The Louisiana registration requirements

1, Under the Constitution of Louisiana,
registration, which is 4 prerequisite to voting in any
election, La., Const, Art, 8, §1(b), is conducted in
each parish by a registrar of voters, who is appointed
by the police jury or other governing body of the
parish, La. Comst,., Art, 8,10}18; L.5.A.~-R.S, 18%?{
Permanent registration is mandatory for parishes con-
taining a municipal corporation of more tham 100,000
population, and optional for other parishes, L.,S.A.-
RY$S1, 148323 1. 25%{

2, The qualifications which must be possessed
by each person desiring to register are set forth in
Title 18, §§31 and 35 of the Louisiana Revised Statutes.
Section 31 provides that:

a, The applicant must be a citizen of
the United States;

b. He must be twenty-one years of age;

c. He must have resided in the State for
one year, in the parish six months, in the municipality
(in municipal elections) four months, and in the pre-

cinct three months;

1/ The registrar may be removed by any two members of

‘the Board of Registration, which is composed of the
Governor, Lieutenant Governor and Speaker of ths Lcuisiana
House of Representatives and which is given the power and
duty to adopt rules and regulations for the proper function-
ing of registration procedures in the State., La, Const.,
Art, 8, §18,

2/ At the time of i¥de ftrial, Madison Parish had periodic
Te-registration every four years for all except illiterate
persons who were registered prior to January 1, 1961, the
date of the beginning of the last re-registration (R. 11),.
On February 14, 1963, the police jury of Madison Parish
changed to a system of permanent registration, A copy of
the police jury resolution changing to a system of per-

manent registration is included in the Appendix at pp. 45‘¢G,
infra,




d. He must "be of good character" and
must understand "the duties ahd obligations of
citizenship unde; & fepublican form of government';

e, He must "be able to read and write',
and must "demonstrate his ability to do so when he
applied for registration by making, under oath admin-
istered by the registrar or his deputy, written appli-
cation thereof in the English language or in his
mother tongue”, This application must "contain the
essential facts necessary to show that he is entitled
to register”™, and must be "entirely written, dated
and signed by him, except that he may date, £fill out
and sign the blank application for registration in the
presence of the registrar or his deputy, without assist-

ance or suggestions from any person or any memorandum
/
1t o

whatever, other than the form of the application itse%?
f. The applicant must sign his name if he
can do so; if not he must sign his mark, authenticated
by the registrar or his deputy, who must then read the
application to him, if necessary through an interpreter,
The applicant, whether signing individually or by mark,
must make affidavit of the truth of the facts therein

stated,

3/ Special prcvisions govern persons who are unable to
write their applications in the English language or who
are physically disabled and cannot write. There is also

a statute, L,S,A,-R,S., 18:36, under which, notwithstanding
all the foregoing, illiterates may be registered. This
statute remains on the book sy An amendment to the
Louisiana Constitution, adopted in 1960, however, omitted
the constitutional basis for the registration of illiter-
ates, and thus apparently contemplates that illiterates

no longer can be registered., Compare La., Const. Art, 8(d)
(Supp.) with Art, 8(d) prior to the 1960 amendment,

It is further provided that the inability of any
person registered as of November 8, 1960, to read or
write for any reason, shall not be grounds for removal
from the registration rolls, and in Madison Parish
illiterates registered prior to January 1, 1961, do
not have to re-register.




In addition to the requirements imposed by
Section 31, under Sectibn 35, applicants for registra-
tion must "also be able to tead any clause in the
Constitution of Louisiana or of the United States and
give a reasonable interpretation thereg%{”

Finally, an applicant for registration ~- and
a registrant presenting himself at the polls for the
purpose of voting -- must be able to establish "in all
cases’” that he is the "identical person whom he repre-
sents himself to be."” Article 8, §1(e) of the Louisiana

W4

Constitutigg.

4/ The interpretation test was declared unconstitutional
in United States v. Louisiana, 225 F, Supp. 353 (E.,D,
Las, 196372

S5/ In this case the District Court found as a fact

(R, 11-12) that "[o]ln January 16, 1961, the Louisiana
State Board of Registration issued a letter to all
Registrars of Vecters of Louisiana outlining the type of
proof which the registrars should accept under this
requirement, The types of proof included such things

as drivers' licenses, homestead exemption certificates,
receipts for deposits on utilities, library cards,
selective service registration cards, rent receipts,
deeds or contracts, hunting or fishing licenses, copies
of applications for automobile licenses, or letters from
reputable citizens, If the registrar has good reason to
believe that an applicant is not the person he represents
himself to be, the registrar may require him to establish
his identity by producing two credible persons registered
to vote in his ward and precinct to identify him under
oath, Under the practice in Madison Parish, at least
since 1947, applicants who do not identify themselves to
the satisfaction of the registrar are not permitted to
fill out an application form or otherwise commence or
complete the registration process, "




3. Superimposed upon the statutory qualifi-

cations for registration are the qualifications for

voting contained in tHe louisiana Constitution (Art, 8,
§1)., 1In order to be a qualified voter, one must be
registered and must satisfy the same requirements as
those which are prerequisites to registration, In
addition, the individual must demonstrate ability to
read and write in the English language or in his
mother tongue, not only by filling out an application
form, but also by reading and writing from dictation
given by the registrar, or an interpreter duly sworn,
any portion of the preamble to the United States
Constitution (Art. 8, §1(c)(7))., While the requirement
for registration is that the applicant be of ‘''good
character,” the requirement for voting is that the

67
individual be "of good character and reputation"

(Art, 8, §1(d) (emphasis added). In addition, he
must be "attached to the principles of the Coanstitution
of the United States and of the State of LouisianaY,
and "well disposed to the good order and happiness of
the State of Louisiana by executing an affidavit that
Mhe will faithfully and.fully abide by all-of the -laws
gf- the Stede * * *," _Art, 8, BGH) .

4, By resolution of August 3, 1962, in com-
pliance with the 1962 amendment to L,S.A,-R,S, 18:191,

the State Board of Registration adopted a new "objective

6/ One who has committed any of a number of designated
acts is not considered of good character, i.e,, specified
convictions of crime, or living in "common law" marriage
or giving birth to or fathering an illegitimate child
within five years immediately preceding the date of appli-
cation, The enumerated acts are not exclusive; rather,
"bad character may be established by any competent
evidence.” Art, 8, §1(c),




test of an applidant's "duties and obiigations of
citizenship under‘h répubilican form of governmeg?{"

A constitutional amendment to similar effect, adopted
November 6, 1962, requires that the Board "prepare,
adopt and issue a uniform, objective written test or

examination for citizenship under a Republican form

of government," (La. Const. Art. 8, $18 (1963 Supp.)).

7/ To take the test an applicant draws one of ten
cards, Each card has six multiple choice questions,
four of which the applicant must answer correctly,
This test "requires a comprehension of the theory of
the American system of government and a knowledge of
specific constitutional provisions," United States v,

Louisiana, 225 F. Supp., 353, 392 (E.D. La. 1963).




III. The facts, the law, and the decree

On Ottober 22, 1963, the district court
filed its findings of fact, conclusions of law, and
decree, The following facts are taken from the
tourt®s findings,

Appellee Ward has been registrar of voters
in Madison Parish since January 1955, having succeeded
to the office previously held by her mother, Mrs,
Mary K, Ward, who had been registrar for 31 years (R.
10), As of the time of the trial and decision of
this case, registration in Madison Parish was
periodic so that every four vears a complete re-
registration was held, The present period began
January 1, 1961, The only exception to the require-
ment of re-registration was in the case of illiteri;e
persons who were registered prior to January 1, ldgff
No Negro had been registered in Madison Parish during
this century prior to the trial of this case (R, 11),
In 1960 there were 3,334 white persons and 5,181
Negroes of voting age in Madison Parish, At the end
of the last registration period, December 31, 1960,
there were 2,713 persons (all white) registered to
vote in Madison Parish, As of August 1, 1962, there
were 1,760 persons registered to vote in the Parish
(all white), As of February 28, 1963, there were

1,918 white and 174 Negroes registered to vote,

8 / On February 14, 1963, the police jury of the
Parish changed the registration to permanent
registration, A copy of the resolution of the police
jury is set out in the Appendix to this brief at page




| Under Louisiana law, applicants for regis-
tration to vote are required to establish their
identities to the satisfaction of the registrar, The
court found that appellee Ward and her mother, Mrs,
Mary K, Ward, prior to the trial of this case used

the identification requirement to discriminate against

Negroes in the following ways (R, 12):

(a}) Mary K, Ward told Negroes on
many occasions when they tried
to register from 1947 through
1954 that they would have to
have two registered voters to
identify them before they could
be registered, Negroes were
not asked for other reasonable
identification nor was it
accepted when offered,

(b) White persons who were regis-—
tered by Mary K, Ward were not
required to produce identifica~
tion.

(c¢) Mary K, Ward referred several
Negroes who attempted to
register to the Sheriff of
Madison Parish, C, E, Hester,
Sheriff Hester on one occasion
in 1954 told Negroes that he
was tired of their trying to
register to vote and that no
Negro was going to register so
long as he was sheriff. No
Negro tried to register to vote .
again until August, 1961,

(d) Since the time Defendant
Katherine Ward took office in
January, 1955, she has not re-
quired identification from
applicants who had been pre-
viously registered in the
parish, Since she knows most
of the white people in the
parish and [255] very few of
the Negroes; this policy alane
inevitably operated to dis-
criminate against Negroes,
Inasmuch as no Negroes pre-
viously had been registered,
that policy also inevitably
discriminated against Negroes,




(e) On August 28, 1961, four
Negroes appeared at the office
of Defendant Ward for the
purpose of registering to vote,
Defendant Ward would not permit
them to make applications for
registration but told them
instead that they would need
two electors to identify them,
She did not ask the Negroes
for any other form of identi-
fication nor would she have
accepted any from them, She
did not expect that any white
persons would identify these
Negroes, The Negroes tried
unsuccessfully to persuade the
Mayor of Tallulah to identify
them or to help them find
someone who would, They were
thus deprived of the opportunity
to apply for registration,

In September 1962, the appellee registrar
put into effect the new "citizenship" fz%{ adopted
by the State Board of Registration in the previous
month, 1In addition, since September 1962, applicants
are required to read and write from dictation a
portion of the preamble to the Constitution of the
United States (R. 13).

The court found that prior to Septeuber,
1962, the requirements for registration imposed by
the appellee registrar permitted applicants to
become registered if they were citizens not less
than 21 years of age, if they pocssessed the necessary
residence requirements, and if they had not been
convicted of a crime, The court also found that

applicants were not tested for their literacy,

knowledge, intelligence or understanding and that

g/ Under the citizenship test, an applicant for
Tegistration must answer correctly four out of
§ix questions on citizenship, government, and
history.
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the application form was used as a means to obtain
and record essential information regarding the
substantive qualifications of applicants (R, 14).

At about the time that the new requirements
were put into effect in Madison Parish (September
1962), the appellee registrar abandoned the strict
identification practice which had prevented Negro
applicants from making application for registration
(R, 14),

The court also found that the acts and
practices of the appellee in using the identifica-
tion requirement to discriminate against Negroes
had deprived Negroes of their right to vote without
distinction of race or color and that unless
restrained by order of this court the appellees
would continue to engage in racial discriminatory
acts and practices, despite Appellee Ward's
testimony to the contrary (R, 14),.

The court concluded as a matter of law
that the State was properly joined as a party
defendant and that the acts and practices of the
registrar and her predecessor in office, which
violated 42 U,S.C, 1971(a) were also the acts and
practices of the State (R, 15), It held that the
registrar must accept from Negro applicants any
reasonable identification, such as that suggested
by the State Board of Registraé%%g and that the
registrar could not constitutionally use the
identification requirement in any manner which would
impose a heavier burden upon Negro applicants than

upon white applicants (R, 16),

MO Segufn, § -, Supra p.9.
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In its decree the court enjoined the
appellees from refusing to accept from Negro
applicants for registration reasonable proof of
their identity and from applying different and
more stringent registration qualifications, require~
ments, procedures and standards to Negro applicants
for registration than those which are applied to
white applicants in determining whether or not
such applicants are qualified to register to vote
in Madison Parish (R, 17)., The court also ordered
the appellee registrar to submit in writing to the
clerk of the court and to the appellant United
States, each month, a report as to her progress 1in
receiving and processing applications for registra-
tion during the preceding calendar month (R, 18),
The costs of the case were taxed against the
appellee Ward, in her official capacity as Registrar

(12 S 180
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SPECIFICATION OF ERRORS

- Tlhie Dibtfidf Court erred in not giving
relief against the "freeze,."

2, The District Court erred in not awarding
costs also against the State.

ARGUMENT
I
The District Court erred in not

granting relief from the "freeze"
now being applied by the registrar

A, The effect of the Ramsey decision

On February 20, 1964, a division of this

>
Court rendered an opinion in the case of United

States v. Ramsey, No. 20596, written by Judge Edwin

F. Hunter, Jr., holding, among other things, that
the District Court for the Southern District of
Mississippi was not required to grant relief against
the "freeze'” by the voting registrar of Clarke
County, Mississippi. Judge Rives dissented, The
United States has petitioned for a rehearing en banc
in that case in which it is argued that the majority
ruling on the granting of appropriate relief against
the unconstitutional "freeze" is inconsistent with
the will of Congress and with precedent both by the
Supreme Court and by this Court. As Judge Rives states
in his dissent (slip opinion, p. 34):
The majority opinion meets the

problem of freezing by pointing out

that since the time the judgment of

the district court was entered the

defendant registrar has not dis-

criminated against Ncgiwaee zgnd some

24 whites have been removed from the

poll books, But the nondiscriminatery

use of the stricter standards does not

rectify the freezing effect caused by

past injustices, and the limited purging

is but a meager start to a monumental
tasko




Bven aside from what we regard as a clear
error of the majority opinion in Ramsey, the decision
in that case is not digpositive of the freezing issue
in this case if for no other reason than that here
the State itself is more deeply involved. In both
Ramsey and this case, whites were registered without
being subjected to tests of any sort while Negrces
were not allowed to register at all. In both cases,
too, strict standards and difficult tests began to
be imposed to coincide with the registrar'®s relenting
to permit Negroes to apply (under the shadow of
federal court actions). However, in Louisiana the
state constitution (Article 8 §1d) permitted the
registration of illiterates until it was amended on
November 8, 1960, and even then the amendment
solicitously froze on the voting rolls the illiterates
who were then registered. Further, the adoption by the

i1/ 12/
State of the new and difficult multiple-choice

“"citizenship" test coincided with the advent of

11/ 1In Ramsey, the State was dismissed.

12/ The court in United States v, Louisiana, 225 F.

Supp. 353, 392 (E.D. La. 1963) found that the new
test was 'considerably more difficult than the
"tests' administered to white applicants in the
past."” Here no tests were administered to whites
in the past (R, 14).




of permission being granted to Negroes to register,
That this sequence of events was not strictly coin-
cidental is shown by the history of the State's

practices set out in United States v. Louisiana, 225

F., Supp. 353 (E.D. La. 1963), in which it was found
that the State of Louisiana had purposefully per-
petuated the disfranchisement of Negroes on account
of their race and then adopted the new "objective"
test without conducting a general re-registration,
the net effect being to perpetuate further "the
differences created by the discriminatosy practices
of the past" (Il als SR £ g6, tao, the Distzict
Court held the State, along with the registrar,
liable for the discriminatery practices which preceded
the employment of the new test., Thus, the Ramsey
holding, if valid, is inapposite.

B. The freezing principle is well

established by decisions of this
Court and the Supreme Court.

Although at least since November 8, 1960,
state law has required that applicants for registration
to vote be tested for their literacy, knowledge,

3y

intelligence and understanding, no such tests were

imposed on applicants in Madison Parish prior to

13/ Miss Ward did not apply the stringent statutory
tests. She did not give an interpretation test (L.R.S.
18:35); she did not test applicants on their under-
standing of the duties and obligations of citizenship
(L.R,S. 18:36); she did not have applicants read aloud
and write from dictation the Preamble to the United
States Constitution (Constitution of Louisiana, Art,
VIII, §1(c)); and she did not require applicants to
execute an affidavit affirming that the applicant
would faithfully and fully abide by all of the laws

of the State of Louisiana, (Constitution of Louisiana,
Art. VIII, §1(d)).




September, 1962, Whités were tegistered if they
were 21, met the résidencd fequirements, and had
not been convicted of a &rime, Negroes were not
permitted to apply at all because of their race.
As a result, as of August 1, 1962, there were 1760
out of 3334 whites of voting age registered and no
Negroes out of 5181 Negroes of voting age registered.
In September, 1962, the appellee registrar put into
effect a new "citizenship'" test adopted by the State
Board of Registration the previous month and also
began to require applicants to read and write from
dictation a portion of the preamble to the Constitution
of the United States. At about the same time the
registrar abandoned the strict identification
practice which had discriminatorily prevented
Negroes from making application for registration.ii/
In order to rectify the discrimination
against the Negroes, and to correct the present
situation, it is not enough to enjoin future dis-
crimination. Such an injunction leaves appellees
free to apply the strict statutory registration
requirements to Negroes even though a large number
of white persons, registered during a period of
flagrant discrimination, never had to satisfy such
requirements, Because Madison Parish has a permanent
registration system, the results of the past dis-
crimination would be frozen and perpetuated for

many, many years, during which Negroes would be

14/ Six months later, on February 28, 1963, there
were 1918 whites and 174 Negroes registered (R, 11).




precluded from voting because of their race, Complete

15/
relief requires, and the United States asked below,

that this "freeze" be enjoined,

This Court has recognized in United States

186/
. Atkdins; @23 F. 28 733} 744 (Ee e 2dGH) "  that

the Civil Rights Act of 1957 empowers the Court to
77

grant relief of this nature in an appropriate case.

15/ 1In the complaint, filed October 26, 1961, appellant
asked that the appellees be enjoined from "applying
different and more stringent standards to Negro appli-
cants for registration than are applied to white appli-
cants”™ (R. 4) and the decree includes such an order
(R, 17)., However, the complaint also asks for "such
additional relief as justice may require" (R, 5) and
in its proposed decree, a copy of which is included in
the appendix to this brief, pp.49-53, infra, appellant
asked that appellees be enjoined from “applying dif-
ferent and more stringent registration qualifications,
requirements, procedures and standards to Negro appli-
cants for registration than those which have been
applied to white applicants from January 1, 1961, to
August 31, 1962, in determining whether or not such
applicants were or are qualified to register to vote,"
from using the application form as an examination or
test, from requiring applicants to take the "citizen-
ship'" test and from failing to register applicants

who can read and copy a portion of the preamble to

the Constitution of the United States.

16/ The Atkins case is discussed at length infra
at pp- 30"'411

17/ In United States v, Ramsey, supra, the majority
opinion observed that "[al]s shown in the Atkins
decision, this Court has had the principle under
discussion, but has not been faced with a case which
required a decision on the subject"™ (slip opinion,
p. 4).
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This case, like No. 20,398, Uhited States v. Fox,

and No, 20,800, United States vi Duke, both argued
18/
and now pending before this Cou??, is an appropriate

one for such relief.

2. This Court has enunciated the "very broad
equitable powers a District Court has to issue appropriate
mandatory injunctions in order to grant full and complete
equitable relief in cases” arising under the 1957 Civil

Rights Act., United States v. Dogan, 314 B, 24 767, 775

(C.A. 5, 1963)., 1In State of Alabama v, United States,

304 F, 2d 583 (C.A. 5, 1962), affirmed per curiam, 371

U.S5. 37 (1962), mandatory relief awarded by the lower
court was sustained on appeal, and in the course of its
opinion this Court said (304 F. 2d at 591):

The aim of equity is to adapt
Judicial power to the needs of the
situation. * * * [T]he nature of
the relief is to be molded by the
necessities, Porter v, Warner Hold-
ing Co., 1946, 328 U.S. 395, 397
» o +3 Hecht Co., v. Bowles, 1944,

321, 329 | 3. ). The neeessities will
encompass, of course, special statu-

tory objectives, *When Congress

entrusts to an equity court the
enforcement of prohibitions contained

in a regulatory enactment, it must

be taken to have acted cognizant of

the historic power of equity to pro-

vide complete relief in light of the
statutory purposes, As this Court

long ago recognized, *there is inherent
in the Courts of Equity a jurisdiction

to * * * give - effect to the policy of the
legislature.! Clark v. Smith [38 U.S.
185 RS S o5 ' 303 . . ., ." Mitchell
v, DeMario Jewelry, 1960, 361 U.,S, 288

. L] - o

18/ Relief against the "freeze" is also sought in
United States v, Wood, No, 21212,

- 18 -~




Noting that the 1957 Civil Rights Act was
enacted against a background of "spurious, sometimes
sophisticated, sometimes crude,” practices by which
Negroes were effectively denied the right to vote because
of color and race alone, this Court concluded that it
was "inconceivable'" that in authorizing district courts
to issue a permanent or temporary injunction "or other
order,” Congress intended "by this broad language to
grant less than effective judicial tools to combat" the
discrimination. BIHANESY 2d at. 591 .

3 More specifically, in a similar case this
Court decided not long ago that 42 U.S.C. 1971(a) and (c)
do not permit voting officials to impose a requirement
which, while superficially '"equal" in application to
both races, actually operates to "freeze'" a voting dis-
parity originally created by racial discrimination.

United States v. Dogan, supra. In that case ~-- involving

a suit under sections 1971(a) and (c) -- the Court con-
sidered a new requirement that all persons, white and
Negro, desiring to pay poll taxes must '"see the sheriff."
Previously the sheriff had required only Negroes to see
him, while whites were referred to him only "if there
was any question of their precinct or qualification."
Holding the new requirement in violation of section
IRSTANCaNRSSIAENECBIIFT  staid NS AR S 2idl st "7 7.2 T

This new policy, while purporting to

apply to Negroes and whites indiscrimi-

nately, actually operates to the dis-

advantage of Negroes on account of their

race, as did the previous instruction.

Substantially all of the 5,099 white
persons of voting age who were liable

19/  In Milsisdssippd e shesaff is-alse the tax ‘Cellector.
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to pay a poll tax have been per-
mitted to do so while not one of the
County's 6,483 Negroes of voting age
has been listed as paying the tax.
Obviously a blanket requirement that
all persons who have never paid the
poll tax before, that being a rela-
tively small percentage of white
people and all Negroes, who now desire
to pay their poll tax for the first
time must see the Sheriff personally
operates unequally and discriminatorily

against the Negroes. This calls to mind
the cases of Guinn v. United States, 238
U.S. 347 ... (1915), and Lane v. Wilson,

307 U,9. 268 . b s@ioiRBE e & Sheciff
Dogan's new instructions by necessary
result re-create and perpetuate the very
discrimination which prevailed under his
former instructions and practices.
{emphasis added |

A similar result was reached in United States v.

Eiyridl ;I E3008sE.. 2EENENISINIET YARRRGIURROIGIENN. c.eirt.. dienth. cldfassainaiiigc

893, in which this Court entered a temporary injunction
pending appeal restraining the registrar of Forrest
County, Mississippi, from engaging in various discrimina-
tory acts and practices. Mr. Lynd was specifically en-
joined from (301 F. 24 at 823):

failing or refusing to give to
Negro applicants the same privileges as
to reviewing their application forms at
the time they are filled out and advising
Negro applicants of such omissions as
appear on their forms as they are now
or heretofore have given to white appli-
cants under similar circumstances . . .

Iemphasis added].

The type of relief sought here was also granted

by the three- judge district court (one judge dissenting)

in United States v, State of Louisiana, 225 F. Supp. 353

(E.D. La. 1963), and by the one-judge court in United

St@altes; v. Penton, " 21L2EESESTHERMENICSEC ESIEAN ar. | 1.062))

In United States v, State of Louisiana, supra,

the court, inter alia, enjoined use of Louisiana's new

multiple choice citizenship test with respect to persons

LS




of voting age who had the requisite residence in the
parish (county) before August 3, 1962 (the date of the
adoption of the new test) until tertain conditions had
been met, noting that the new test "is considerably more
difficult than the 'tests' administered to white appli-
cants in the past™(225 F. Supp. at 392), stressing the
necessity of considering '""the constitutional effect of
this new action on those who have been discriminated

against in the past" (Id. at 393) and further stating

that:

The cessation of prior discriminatory
practices cannot justify the imposition
of new and onerous requirements, theo-
retically applicable to all, but practi-
cally affecting primarily those who bore
the brunt of previous discrimination.

An appropriate remedy therefore should
undo the results of past discrimination
as well as prevent future inequality of
treatment., A court of equity is not
powerless to eradicate the effects of
former discrimination. If it were, the
State could seal into permanent exist-
ence the injustices of the past.

In United States v. Penton, supra, the Court required with

respect to both past and future Negro applicants, that the

standards to be applied be ""consistent with past practices."”

212 F. Supp. at 200. He enjoined the defendants "from

using . . . different and more stringent qualification
requirements for registration . . . than . . . [those]
used by the Board . . . since at least January 1, 1956."

United States v. Penton, Civil Action No., 1741-N (M.D.

Ala., 1962), Decree, p. 2.

Dogan, Lynd, United States v. Louisiana, and

Penton are applications of long-established rules of law
exemplified by the "grandfather clause" cases. Guinn Vv.

United States, 238 U.S. 347 (1915), and Lane v. Wilson,

307 U.S. 268 (1939).




As the Court said in the Lane case (307 U.S5. at

275-76) :

Section 5652 of the Oklahoma statutes
makes registration a prerequisite to
voting. By §§ 5654 and 5659 all citizens
who were qualified to vote in 1916 but had
not voted in 1914 were required to register,
save in the exceptional circumstances,
between April 30 and May 11, 1916, and in
default of such registration were perpetually
disenfranchised. Exemption from this
onerous provision was enjoyed by all who
had registered in 1914. But this regis-
tration was held under the statute which
was condemned in the Quinn case. Unfair
discrimination was thtus retained by auto-
matically granting voting privileges for
1ife to the white citizens whom the
constitutional grandfather clause had
sheltered while subjecting colored citizens
to a new burden. (Emphasis added.)

In Guinn and Lane, the Court did not permit the
determination of present voting rights by reference back
to a system which was itself racially discriminatory, even
though, unlike here, Negroes were afforded a limited oppor-
tunity to qualify as voters. The present case, therefore,
is a stronger case for relief than the "grandfather clause"

chalisie st In Guinn and Lane no past wrongdoing could be

imputed to the State because denial of the suffrage to

Negroes was legal prior to 1866 -- the "freezing" date.

In this case, however, the result would be to perpetuate

by the freezing device the results of past illegal practices.
4. A provision of the 1957 Civil Rights Act, as

amended in 1960, strongly supports the proposition that

the relief sought is authorized by the statute. In the

voting referee provision of the 1960 Act (which is not

directly involved in this case) the referee (or the court

itself, see United States v, Manning, 206 F. Supp. 623

(W.D. La, 1962)), is empowered to determine whether any
applicant "is qualified under State law to vote." "Quali-

fied under State law" is defined to mean:

4 D




qualified according to the laws,
customs, or usages of the State, and shall

not, in any event, imply qualifications

more stringent than those used by the

persons found in the proceeding to have

violated subsection (a) of this section

in qualifying persons other than those of

the race or color against which the pat-

tern or practice of discrimination was

foupslshe axist. (42 W.5.C. eI ]

Thus, the voting referee provisions specifically
incorporate the standard which we contend is proper, and
in unambiguous terms direct the referee to court to apply
as state law the standards which have in the past been
used by state officials. We submit that whatever standards
the federal referee is required to follow necessarily must
be the standards which a judge may impose on the state
registrars pursuant to the broad remedial provisions of
section 1971(c), and certainly was bound to impose here
under the facts as they unfolded.

If section 1971(c) were held not to impose the

same standard as that contained in section 1971(e), the

result obviously would be undesirable. Here there has
20/
been a finding of a practice of discrimination, and

Negroes re jected by the registrar are entitled to have the
federal court or referee decide if they are qualified, and
this decision is made according to the standard embodied

in subsection (e). If the registrar is not now ordered

20/ Although the District Court did not find, as was sug-
E?sted by appellant in its "Proposed Findings of Fact," that
the unconstitutional and illegal deprivations of the right
to vote in this case '"have been and are pursuant to a pat-
tern and practice of racial discrimination," it did find
that '""the acts and practices of the defendants as set forth
in Finding No. 6 have deprived Negro citizens of the right
o vote wiithout distinction CHEMSEAGEs on color' (R, K40, SERHE
provisions of 42 U.S.C. 1971(e) are available to Negroes
whenever a court finds a pattern or practice and thus are
available in this case, where a finding of a practice of
discrimination has thus been made.




to apply the same standard, his decisions, though consist-
ent with the court's injunctive decree, subsequently will
be overturned by the court or referee. This would not
only involve the state officials in a meaningless act,
but would involve the federal government needlessly in the
registration process. If, on the other hand, the registrar
himself is directed in the first instance to apply the
subsection (e) standard, appeals by Negroes to the federal
court will be minimized and the problem will be dealt with
by those who ought to bear the responsibility -- the state
officials.

S, Federal courts -- including this Court --
frequently have granted relief analogous to that which
we seek here in cases outside the area of voting.

For example, in Ross v. Dyer, 312 F. 2d 191
(C.A. 5, 1962), this Court considered the validity of the
"brother-sister rule'" applied by a local school board
under which a child was reguired to attend the same school
attended by an otder brother or sister. That rule was
"a rule of long standing applied to white and Negroes
a 1 ikely s SHEZEURR EORRa S RO SRS Clabils! (Comirt 'said (Ibid.) :

In the final analysis the conclusion of

thieSnEtsisrkilc E itdiges . 21 " sieems to have
blelen oneNoldNpilse®Plositc . . . . The
District Judge . . . reasoned that "the

colored plaintiffs do not seek the same
treatment as is afforded white students

to which they are entitled; in fact, they
seek a different, and superior, treatment,
by reason of their race. The law does

not grant them this."” But we think that
logic alone is insufficient to overcone
the practical effect of this rule which

as to some Negro families perpetuates a
segregated system despite the plain pur-
pose of the stairstep plan to ameliorate
it. That it applies equally to white and by
Negro overlooks the fact that as to one
group, compulsory attendance at certain
schools has been the result of unconstitu-
tional discrimination. The purpose of the

= AT T




court decree is to eradicate that uncon-
stitutional deprivation of equal protec-
tion, no matter how felt or manifested.
[emphasis added ]

See also, Taylor v. Board of Education of New Rochelle,

BORCE | Supp. 1 STIEACS), IS SNEAY. S ol6) Saigiligned 294 F. 2d'36

21/

(C.A. 2, 1961), cext Wt cid3iGISisTl.S. . 94.0; Marsh v,

County School Board of Roanoke County, Va,, 305 F. 24 94,

98 (C.A. 4, 1962); International Salt Co. v. United States,

332 U.S. 392, 401 (1947); cf. United States v. Bausch and

Lomb Co., 321 U.S. 707 (1944); United States v. Gypsum Co.,

340 U.S. 76 (1950); Ethyl Gasoline Corp. v. United States,

309U 50 436, 146 ICEREN
6. To be sure, if the relief which we seek were
granted and the State did not require re-registration, the

effect would be that here, as in United States v. Fox,

No. 20,398, United States v. Duke, No. 20,800, and United

States v. Wood, No. 21,212, certain state laws relating

to the manner in which the qualification of voters is deter-

mined could not be applied, i e, LW g t izenship” test

21/ ' The court of SppeslE“there said (294 F. 2d at 39):

The facts recited above showing the
Board's acceleration of segregation at
Lincoln up to 1949 and its actions since
then amounting only to a perpetuation

and a freezing in of this condition
negate the argument that the presc=snt
situation in Lincoln School is only the
"chance'" or "inevitable'" result of apply-
ing a neighborhood school policy to a
community where residential patterns show
a racial imbalance. Rather they make it
appear that the Board considered Lincoln
as the "Negro" school and that district
lines were drawn and retained so as to
perpetuate this condition. [emphasis

added|




which was put into use in Madison Parish in September

1962, the requirement that applicants read and write from

dictation a portion of the preamble to the United States
22/
Constitution, and the requirement that the application
form be "entirely written, dated and signed by the appli-
cant "without assistance or supervision from any person
203/

or memorandum whatever." This result, however, is con-
sistent not only with 42 U.S.C. 1971(a), but also with
recognized principles of constitutional law.

Section 1971(a) provides, in part, that citizens
"shall be entitled and allowed to vote . . . without dis-

tinction of race, color, or previous condition of servi-

tude; any constitution, law, custom, usage, or regulation

of any State * * * to the contrary notwithstanding."” Once
a federal court determined that a person has been denied
his rights under Section 1971(a), the court may implement
the supremacy of federal law by taking whatever steps are
required to vindicate those rights, irrespective of whether
such implementation results in the subordination of state

law. Siele  SoitatEeIcEEcm @R, v mJcfferson. Co.. , 317 U.S. 173,

22/ The proposed decree submitted by appellants would
have applicants read and copy a portion of the preamble.
See Appendix, p. 49 infra.

?

23/ No applicant whose form shows that he meets the sub-
stantive qualifications of Louisiana law could be denied
registration because of errors or omissions on his appli-

cation form. If a form was incomplete, the registrar
would have to point out the deficiency and obtain the
necessary information, See Appendix, p. 49 s R TE




176 (1942); Garner v. Teamsters Union, 346 U.S. 485, 500-

24/
501 (1953); Borders v. Rippy, 247 B. 2d 268 (C.A. 5, 1957).

This Court, in United States v. Dogan, supra,

suggested strongly that a provision of a state statute re-
lating to the manner in which a qualification for voting
should be determined properly could be disregarded in
effectuating rights secured by section 1971(a). There,
the Government's complaint requested an order allowing
Negroes who had never before sought to pay poll taxes to
pay them and vote in the next election even though a
specific provision of Mississippi law required that poll
taxes be paid by a date already past. The Court decided
that it would be premature to resolve that question, but
signif reant By it Sfaddel (311 4 SRS dENAR W7 s
[0]ln June 1, 1962, this Court handed

down its opinion in State of Alabama v.

Un itield S Ea telt " 3014 O RINZId S SIS S epiificlila t ing

the very broad equitable powers a District

Court has to issue appropriate mandatory

injunctions in order to grant full and

complete equitable relief in cases of this

character, and specifically upholding the
specific and detailed relief granted by

the trial court in that case. 2t w2 Tihye
scope, nature, and extent of the specific
r.c It o Glc M NS dalein i cldl e 8 sThiou 1 d,

of course, be determined by [the trial

¢ or RGN iel SIS Gt el . dlall _conurt ' S
very broad and effective powers and
judicial tools for granting full and
adequate relief in a case of this kind,
as was recognized by this Court in State
of Alabama. (Emphasis added.)

24/ 1If there 'is a¥icollil i cENEEISEG  fodepal and state
duties imposed upon a state official, the state duties
are, of course, superseded. Cf. Ex parte Siebold, 100

U.S. 371, 386 (188070 JA"SHIME et ¥ ll, therefore, could
not be subjected successfully to state criminal penalties
for violating his state duty since his paramount federal
duty would be a complete defense in any such criminal
proceeding. Enl  plelSNiealoilifcR e SISS e S, | (T CIEEIRIOn




Whatever the validity, under ordinary circum-
stances, of the present Louisiana registration laws, their
application in Madison Parish to Negroes would be uncon-
stitutional. As the Supreme Court's decision in Yick Wo
v. Hopkins, 118 U.S. 356 (1886), demonstrates, a pattern
of discriminatory administrative action taken under a
non-discriminatory statute may render the requirements
of that statute invalid., The result of Yick Wo was that
the ordinance there involved could not be relied upon by
state authorities until it was applied in a manner not
prohibited by the Fourteenth Amendment -- until, in effect,
it was purged of its unconstitutional effects. In Yick Wo,
this could be accomplished only by a non-discriminatory
relicensing of all wooden laundries, since allowing those
licensed under the discriminatory procedure to remain
licensed would perpetuate the past discriminatory admin-
istrative action.

So here. As long as whites remain registered
to vote, after having been registered in accordance with
lower standards, the application of current statutory
requirements to Negro applicants would constitute a denial

of equal protection of the law. These requirements

continue to be unenforceable until the State purges them




of their unconstitutional effect. Cf. Lassiter v,

X%/
Northampton Electric Board, 360 U.S. 45, 50 (1959).

25/ In Lassiter, the Supreme Court upheld a North
Carolina literacy requirement which was part of a provi-
sion in the North Carolina Constitution containing a
grandfather clause. It was agreed that the grandfather
clause was invalid, but the North Carolina Supreme Court
had ruled that the literacy test was separable. The
appellant, a Negro citizen of North Carolina, urged

that this did not end the problem presented by the grand-
father clause because there was a provision for permanent
registration in some counties and that, although the
cut-off date for registration in the grandfather clause
was December 1, 1908, those who registered before then
might still be wotings EihleMEoulsgFisiayid V(360 U. ST ath 50) :

If they were allowed to vote without
taking a literacy test and if appellant
were denied the right to vote unless she
passed it, members of the white race
would receive preferential privileges
of the ballot contrary to the command
of the Fifteenth Amendment. That would
be analogous to the problem posed in
the classic case of Yick Wo v. Hopkins,
118 U.S. 356, where an ordinance unim-
peachable on its face was applied in
such a way as to violate the guarantee
of equal protection contained in the
Fourteenth Amendment,




G- "l oS faf @5, v CARldgE dbes ot
B s fge Ti et

26/
in Ugdibed. S'ta tes W, AfldnsSe. supra), the“iColrt

refused to grant the request of the United States that
the Board of Registrars ®be ordered to register Megroes
in the future who possess the qualifications required
of whites during the period 1952-60" (323 F. 2d at 743).
The Court, although stating that it did '"not¢ dispute

the power of the federal courts to invoke the freezing
principle to give relief when necessary” (Id. at 744),

citing Uoited-States "y idlgems S 190E . Sds 76% (C.A, -5,

1963); Guinn V, United States, 238 U.S. 347 (1915);

Lane v, Wilson; 307audin SRoes CRIGIER TGN v, « Dycad » A1 2

E. 2d: 191 (C. A «5 ST9cRpEsiEivsileon: e s Bloirdi ol Blduca tion),

294 F. 2d 36 (C.A. 2, 1961), cert. denied, 368 U.S. 940,

concluded that "since the use of this principle neces-

sarily prevents the state from passing otherwise valid

26/ We are, of course, clearly entitled to the '"definite
standards' relief of Atkins. The Court there directed the
district court to issue an injunction (323 F. 2d at 745)

enjoining the mewmbers of the Board
of Registrars of Dallas County,

and their successors in office,

from engaging in any act or practice
intended to result or the probable
cffect of which would be to result
in racial discrimination in the
registration for voting in Dallas
County. The defendant Registrars
and their successors in office
should be ordered to cease recjecting
applicants for errors or omissions
in the guestionnaire when other
answers or information reveal that
the applicant is qualified, and to
cease using the questionnaire as an
examination or test, unless the
Registrars present to the court and

(Contd. on following page)




regulations, i1t should be invoied only where there eSK
great need for it" (Ibid.). The Court added that "when

the application of this principle would mean that the

Board must in the future continue to vioclate state law as
did its predecessors, the principle should be used,

assuming such use could ever be justified, only if there
pIEEECENIG - ofslre siNailaciinial Bitve. by iwhich justicelcouldsbe seached®
BROE) . Then gheCovdcrt said (Ibid.):

MG clezfiin e efifect which Tappellan®
complains of resulits from several
factors. On the one hand there are
those Sulkdite sl whose registration did
0okt GoNpRKERYT Chi e e Thie, iindnasl - re-
gquirements cf State law. e believe
that there is a less radical reumedy
for this injustice than the one
suggested by the appelliant, Xt her
than making such unlawful practices
a perwanent fixziure in Dallas County,
thie Sd5s miad ¢ & nGoiin N o E N o B clE iR TICIfl
by appellant, purge from the regis-
tration list those persons proved by
the QEppediliainstacnarges dbiee ni e Wsiticrs e.d
by a procedure which does not meet
the minimal requirewments of State law.
These persons could then reapply for
registration subject to the same re-
qui semenics N siechdvionie. cilrsch Such
relief would be within the broad
equity powers recognized in United
S tage s, v RN aNpciinar S M EhH 304 F. 24
S5 & 3N B GRS R G s e 7o) S 57
(1962). On the other hand are those
practices of the present Board which
a1y e Msio MiskrtilichiealsE o biel Lo i Es nder the
permissible limits of Alabama law or
thie Constituedon. * Thel psocedure of
the Registrars which would have had
thilet e CIst R SV FRal A & (T decit aas  the
practice of not allowing rejected
applicants to reappliy. e Cr i ¢

26/ (Contd, from paeceEding SElHE

propose (o use a definite set of
standards for the grading of question-
naires, which said standards shall
meet with the approval of the court

as complying with state and federal
AL e




court, however, eliminated that
problem. Other practices of the
Registrars beyond the limitations of
the Constitution or Alabama law soon
will be eliminated pursuant to this
opinion, The only remaining freezing
ceffect could come as a result of
differences of practices aliowable
within the zone of perwmissible inter-
pretation of Alabawa law. WhlelreMSitn
whats s Zichle | fo'r IRoNMCoTENle TltvAshle | Bioaieid
will dinterpret Alabama law, is yet to
bedekicianmineiad ™ g ASEE Nelnlzele Sk ¢t hie relkhes
dle | ADEEEERNNEC SRR oAy Sl s uin iRl Ehi
that within this zone there would be
any freezing effect so great as to
amount to anm injustice.

This aspect of the Atkins decision should not
bar relief here, for twoe recasons: (1) Atkins is dis-

tanguishable both fon 4 ts HaciEsiameliitn  chle el tef soughits

and (2) if necessary, Atkins should be reconsiderxed on

this point.




1. Atkins is distinguishable

a. In Atkins, the court was asked to ordex
the Board of Registrars “to register Negroes in the
future who possess the qualifications required of
whites during the period 1952-1960" (Id. at 743).
This Court rejected 'this relief on the ground that

4

it did not wish to wmake practices which were violative

of state law '"a permanent fi:ture in Dallas County"”
@Be o ait - 7500 In the presenti case, on the other hand,

we are not asking that the practices during the period
of discrimination be wmade a '"permaneni{ fiuture" in
iiadison Parish. As we suggested in No. 20,800, United

States.v. Dule, “apd 9n%Mol® 20888 P ntted Stadieos v,

Fox, we a8k oniysihaf the sTEUSEMEEENEed, in" ©efbstering
whites be applied to Negroes who were age and residence-
eligible during the period of discriwmination -- a finite
nuuber of people, In addition, this Court wmight direct
the district court specifically to limit the time within
which this limited number of Negroes could apply and be
registered under the old standards. An appropriate

27/
time limit wmight -be found W ¥efeicnes” to 42 U.5.C. 1971(e?.
Coordination of the time periods would mean that the
regisirar, and the referece who reviews the regisirar's
deterwmination, would boih cease to usc the relaxed

standaxrds at the same time.

2%/ 'That subsection provides that when such a finding
ST RdlaRs Bhic” cous ¢ 1S reguired, £f0or enesyeamsand theyes
S acrahinGs 1 the courd finds that 'the patiern o¢ practilce

BESHc cacclan oo pass on applications, flor vetér certifiicialies
undexr the provisions cof subsection {(e).




b. in &igiﬂi’ the distriect court had found
that the curreni Board of Registrars had not discrimi-
nated against Hegroes, and this Court refused to dis-
turb that finding. inasEEhie Eptdelsisinte icalsie W hic s BN sk dm e
Court found that the registrar had deprived lNegroes of
[Blofc S

zht to vote without distinciion of race or color,

€y Certainiy insofar as we request relief

iy

having the effect of disregarding the Louisiana state

law which requires thai the application be filled out

W

by the applicant without assisiance, this request has
more justification than did the similar request in

Athinsey The CapoG-ilehge daduEhi it ‘susficient | Sighptly

to rezquire the Board to keep a record of exactly which
answers or owissions contribute to the rejectition of any
appiicant and to wmake this inforwmatvion available tc f{he
apnlicani if he inquires of the 3Joard as to its reasons
for rejecting hiwm, so that, if nececssary, a court wuight
deterwine whether the application contained enough errors
and owmissicns seo that the rejection was reascnable, But
where the incumbent regisirar has a history of discrim-
ination against Hegroes such as appellece Ward has, this
s olpvishisly et sufifidlcient .,  Howeoveyr, such a registras

does not have available to her the defense--~which this

Court thought persuasive in Atkins--that it would be




inequitable to require her {to viclate state law wmerely

because a3 predecesscor had done so. Both appellee and

her predecessor consistiently violated state law and she

can hardly now cloalk herself in that law when the tiiame

s, aryived for undeipe ibe effe@ds of her discrimima-
28/

fiiom,

T, 13 theeisiieiciohrtiophihte . e L tfizie nisihlip ™ e skt
and the precamble-dictation test, the Atkins case is
entirely distinguishable. I BGES , withe Question Was
whether a2 boasd of ‘wagl ForattElmNS ol e reguired to
viclate a valid state law in the future because prior
boards had violated thait sawme law in the past. The
issue with respect to the ""citizenship" test and the
preaunble-dictation test, however, is whether a state
itay raise the standards for registration by enacting a
new law which, as applied, has the effect of freezing

1 2¢/
unconstituvional discriminatiorr. We submnit that the

28" /It nayeacpSSbEiSEhlat S hicaelcE il 2t of the state
is not mereiw the 1Ey Wit Tappesics on the statute- books
but  thie tay A8 SE GRS oSS AR Lapplicd. See Nash-
DR (G & S8, L, AW, Wey Browmilig SRRl Sc [
(20407 ii0nihe v Dape ol s 167,336 (1961)
{dissenting opinioa cHINEhEaES AR 2 1., Y. . Here, the
zctual law for Fourieenth Awmendment purposes may well

be Liflsst&lard’ s cons 15 tepe pracisice . The sane was not
true in Atkins where the practices apparently changed
when Atkins, Bhée new regiisinas Sk saffice .

29/  Thie. Dhi.strilcet CoUn e hchic tanaasals o mact that prior
Te Sepiember 1962, applicants were not tested for their
literaecy, Lnewledge, intelliigence of understanding (R. 14).




answer to this quesiion is soverned, not by Atkins,

but by Lane v. !ilson, supra where the Court hela that

Xlahoma could not granti voting privileges for life to

white citizens whow the discriminatory grandfather

clause (held unconstitutional in Guinn v. United States,

supra) had shelicred UwhHille s0bjec ting col org@ oiligitas ns

t0o a new burden. T@ ., &l e S See United States v,

Bopiis ainal | supinaeZiZichs SRS SHH oS ST 3 31014, E S iyhifahdchel SINc G s
used a siwilar analysis in enjeciniang the use of the

30/
citizenship test in twenty-one Louisiana parishes (not

» 30/ The. relief yhicR et il Uniicd. Ssalgs v.

Louisiana, supra ”ave il resple'cet ©o the Tegitizenship*

fesid Bs on‘y slightdy it lbetent from the relief which

we reguesied herel Thus, the court c¢riended the benefit

of the reiaxed standard to whites, as well as llegroes,

who were of voting age and had the required residence

in the parish prior to Aupust 3, 1962, Furithermore, the

injunction is to last "until there has been a general re-

registration of SN vaaaESINNRSaNTanedy parish, or until

it has been shown, to the satisfaction of the Eburt, that

the interpretation test has lost¢ its discriwminatiory

effect in the SplabaisHEENEEEGRNERENGHTI RN W30 N ile peiieve

that these modifications are equitable and appropriate.
While the deeree &n Bnited States v. ioui¥iand, sepra,

does not affect the application form and preawmble (frouw

oral dictation) tests, the principle of that case is equally

applicable to these latter tests, and therxefore squarely

slipipo FI st "olle SpeisEN#Non.- ncideliin i el ‘geisipe’cls  tel theq. The
three-judge court there expljcitly stated that the new
[multiple-choice] test, "or any other procedure more

dewmanding than those previously ainled to the white
applicants, wWili have the effeci of perpetuating the
differences created by the discriminatory practices of

£ hie pla st E ISR i Sl R s (IS S Rhe app Lication, ok
was not administered as a test for white applicants, and
thus cannot be used as a test for Negro applicanis who
were age and residence eligible prior fo August 3, 1962,
without perpetuating the prior discriminaiion. The
preamnble requirement falls into precisely tha same ''new
and onerous reguiremeni' category as the wmultiple-
chiodce e fatzichisihEspRRcISEiS




Sjiv/
inciuding l[iadison).

a. it doesdpb t correcf.the ﬁggiﬁii wiong

(racigd diScgiminati®n), vhiegh is+thWe sole” basis for a
dawsuit unller 4% U.S.Cff LT (N @Fbut mereiy rectifies

v olations of state lay. Alighough the remedy woudd correct
faciafl discrimination whete stich discrimination violates
gtatg awi, 10 wouldinofl correcigfdiscrinigationtwhicl remains
Widhin the bLounds of siate law. ., The Atkins opinion itself
#Frecognized that state law ﬁay be @¥eilbic, amdgthat
pra€iices which do not-ewceed  the bounds-"@f state law uay

nevertheless be discriminaberyw

I/ T -t DO RSN

DISCRIIIIMNMATORY EFFECT OF THE
INTEAPRETATION TEST

N Registered Registered
¥e, i@ Age MesEeir s Voters
Popglat1on liarch 17, IDE GEtGi il
Bins o (19608 1956 1960
Waisa Negro iThite Megto White MNegro

Bienville i © LT 4,077 B 587 SIS 23
Claiborne 6 4% SINOEZ 5,308 17 51 500 29
DeSoto G 6,753 5,640 762 22 504
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2% Atkins should be reconsidered

In any event, if this is necessary here,; the
Atkins decision should be reconsidered. The Court there
recognized that to perpetuate the results of discrimin-
atory behavior constituted an "injustice" (323 F.2d at
744), and accordingly that a remedy must be provided.
But the remedy which the Court suggested would not meet
the problem. The Atkins opinion states that the United
States can purge whites whom it proves npt to have satis-
fied the minimal requirements of state law. This remedy
is imadequate, for the following reasons:

a. It does not correct the federal wrong
(racial discrimination), which is the sole basis for a
lawsuit under 42 U.S.C. 1971(c), but merely rectifies
violations of state law., Although the remedy would correct
racial discrimination where such discrimination violates
state law, it would not correct discrimination which re-
mains within the bounds of state law,. The Atkins opinion
itself recognized that state law may be flexible, and that
practices which do not exceed the bounds of state law may
nevertheless be discriminatory.

b. The suggested remedy is impracticable

First. Since due process might well require
that an individual white registrant sought to be purged
from the registration rolls have an opportunity to be
heard, the United States could not obtain the removal of
large numbers of white persons registered in violation of
state law without endless litigation., The United States,
moreover, may not be able readily to ascertain which white

registrants were registered in violation of state law,

Second. These difficulties cannot be overcome




by ordering the registrar to purge the rolls herself. It
is the registrar who put them there and it is unlikely that
she could be trusted to correct what might be so many of
her own errors, Moreover, state law provides that persons
registered prior to November 8, 1960, may not be removed
from the registration rolls because of their inability to

<32/
read or write.

Third. The Atkins opinion does not deal at all
with the relationship of the relief sought to subsection
(e) of section 1971. The court or referece acting under the
finding of a practice of discrimination must apply to
Negroes the relaxed standards which were applied to whites

33/
during the period of discrimination. If Congress thought

32/ When the Louisiana Constitution was amended in 1960

to eliminate the provision in Article 8, §1(d) for the
registration of illiterates, subsection (f) was added, pro-
viding that "the inability of any person to read or write
for any reason, who is registered to vote as of November 8,
1960, shall not be grounds for removal of such person from
the registration rolls, by the registrar, by challenge of
other persons, or by any action of court."” On September 28,
1961, the Attorney General of Louisiana ruled that the fore-
going subsection applied not only to a person who is regis-
tered under a system of permanent registration, but also to
persons who are registered under a system of periodic regis-
tration. In Madison Parish re-registration was formerly
conducted every four years, (registration is now permanent),
but illiterates registered prior to January 1, 1961, are not
required to re-register (R. 11). As of the latter date,
there were 2713 whites registered out of 3334 whites of
voting age.

g8/ ~ Unde: subse@lions (e) , thallegeurt, or referee is empewgnsd
to determine whether any applicant "is qualified under State
law to vote."” '"Qualified under State law" is defined to mean:

gqualified according to the laws,
customs, or usages of the State, and shall
not, in any event, imply qualifications more
stringent than those used by the persons
found in the proceeding to have violated
subsection (a) of this section in qualifying
persons other than those of the race or color
against which the pattern or practice of dis-
crimination was found to exist.




that the application of relaxed standards was pnroper under
subsection (e), it must have thought also that the standards
must be relaxed to afford appropriate relief under sub-
section (c) as well. Certainly Congress could not have
contemplated that the registrar would apply the strict
standards written into the state statute books, while the
court or referee would apply the relaxed standards previously
34/

applied to whites.

ST The District Court Erred in Mot

Taxing Costs Against the State

The District Court also erred by awarding costs
in this case only against the registrar in her official
capacity and not against the State of Louisiana., The taxation
of costs is governed by Rule 54(d) of the Federal Rules of
Civil Procedure, which provides in pertinent part as follows:
Except when express provision

therefor is made either in a statute

it Ghles NS GO tElS Yol iln sthiese rules,

costs shall be allowed as of course to

the prevailing party unless the court

otherwise directs . . .33/

In this case the District Court ordered in its

decree that costs be taxed against the appellee Ward in her

34/ Indeed, under Atkins, white persons registered in
violation of the letter of state law would be stricken off

the rolls, while Megroes who satisfy the standards applied

to whites during the period of discrimination, i.e., the
standards applied to the whites stricken from the rolls,

would be placed on the rolls,. The result would be that

whites would be removed from the rolls at the same time that
Negroes with precisely the same qualifications as those whites
would be registered.

39/ The rule goes odl Ta NI T8e s " costs against
the United States, its officers and agencies shall be imposed
only to the extent permitted by law.” The Civil Rights Act

of 4957, 42 U.S.C. 19§ B0e L orOudtimstigdt "|iln any proceeding
hereunder the United States shall be liable for costs the same
as a private person."




ordEilcsas  c dpacity s registrad (R. 18). +<The court did not
36/

tax costs against the appellee State of Louisiana, although
it held that the State was properly joined as a party de-
fendant and that the unlawful and discriminatory acts and
nractices of the appellee registrar and her predecessor
are those of the appellee State (R. 15). Costs were taxed
im the amownt of i$A546357F , (CE . Ry 23-24), but whea formal
demand by letter was made on the appellee registrar to pay
the costs, her attorney responded that "it is impossible
for this Registrar of Voters, legally or otherwise, to
comply with the demands contained in your letter of
February 10, 1964." Both the formal demand letter oif the
United States Attorney and the letter-response of the
appellee registrar's counsel are set out in the appendix
o thjs bpic¥ gievph . L154-57, dinfra.

Thttis) SEERE SRS piliaF nsEhiasastitlel el gl o, the, Dl sipniicys
Court's order taxing costs against only appellee Ward is
to deny costs to the prevailing party--the United States.
And such a denial is generally regarded as appropriate
only where neither side entirely prevailed or where the
litigation was thought to be the result of fault by both

of the pawmties. — Barciieamd Haeiszoff, Yol, 3, Bhapter 11,

Section LTLVEY andhvsiedsy g, gYEsnes . Schelflemberger ,

21215 BL2ld qady, S (C AN, Y NoSIsNaTs Glhlclalofel [ Siuioialy, Col! iive.

Ame cdician Siugdr SRe S NaioC of |5 SN EE 2idisill S INEGEINAS, . 7., 1 a0l .

Dubuque Fire & Marine Ins. Co. v. Union Compress & W. Co.,

IREGRSEL  Stuipipl- 4820 AQU. JDE T Al S AEGISI6 )
In this case the United States prevailed in

proving its allegations of discrimination against both of

SO Nar dad the caurt tax sosts agdimst the registvas il Hor
personal capacity, but this point is not being urged in this
appeal,




the appellees, Clearly this lawsuit was not made necessary
by any fault of the United Stated. Thus, there is no
reason why the government should not receive an effective
award of costs; 3. en 5 o tasslbidn o coats against the
2igiElehitliceslSitate | - S Rhe " PiSEETIGERGomsE Vs Mt ad lufre “tloqdo “sie

was an abuse of discretion which should be remedied by

fhis Court. See Jadlilfn Sl PESiEs" " 320 .F. 24 35 (C.A.. .5,

19673 ; McKni@ty:  SfGstE " NOF Fuy 8l 674 AC.A. .6, 1952F;: “dnd

Lyman~ V. Remington Rand,.188 F. 2d4.306 (C.A. 2, 2951)..

A

COMCLUSION
For the foregoing reasons, it is respectfully
submitted that the district court be reversed in part
and that the district court be directed to grant the re-
lief sought herein.

BURKXE MARSHALL,
Assistant Attorney General.

EDWARD SHAHEEHM,
United States Attorney.

JOHH DOAR,

HAROLD H. GREENE,

GERALD P. CHOPPIN,
Attorneys,

Department of Justice,

Washington, D. C., 20530

APRIL 1964,
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RESOLUTION

WHEREAS, Act No. 415 of the Louisiana Legislature of
1952 provided for a system of permanent registration of voters
in the various parishes of Louisiana, provided that the Police
Jury adopt the system of registration of voters and elect to
be governed by the provisions of Part X of said Act No. 415, and

WHEREAS, it is the opinion of the Police Jury of Madison
Parish, Louisiana, that a system of permanent registration of
voters will benefit the voters of Madison Parish, Louisiana,
now

THEREFORE 4w BE " BT REGOWIED. by - thel Palice Ju¥yrof Madrson
Parish, Louisiana, in regular and legal session convened on this
14th day of February, 1963, that a system of permanent registra-
tion of voters be and is hereby adopted for the Parish of Madi-
son, State of Louisiana, and that this Police Jury elects to
be governed by the provisions of Act No., 415 of 1952.

BE IT FURTHER RESOLVED that the State of Louisiana
be regquested to bear the cost of all necessary material re-
quired to install this sytem and, in the event, that such aid is

not forthcoming, this resolution shall be null and void.

2 A0SR




Lot CHaS .. AGSEpaTligogw Sectetary of 'thel Pald deguty
of Madison Parish, Louisiana, hereby certify that the above
and foregoing is a true and correct copy of a resolution
passed by the Police Jury of Madison Parish, State of Louisiana,
in regular session assembled on February 14th, 1963, at which
meeting a quorum was present and voting.

GIVEN this S wday. 0f ‘March,~1964.

AN '
_qéﬁééééﬁéjﬁéaaéﬁesa
bt‘ec:ret agr
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AN T RN R D SEVE TEISDMIS TRIIC T COURT', F ORe THIS

WESTERN DISTRICT OF LOUISIANA

MONRQOQE DIVISION

X

LOUISIANA; AND THE STATE OR
LOUISIANA,

Defendants,

UNITED STATES OF AMERICA, )
)
PagMae £ )
)
)
V. ) CiIVIL ACTION No., 8547
3
)
EATHRERINE WARD," REGHE TRARGOE ) PLAINTIFE'S PROPOSED
VOTERS OF MADISON PARISH, ) DECREE
)
)
)
)
)
)

Bumsaant. ol theysBlitndhrneCRfelesnla clilzin d S@iofic iuulsi o nisP o £
Liaw ‘e nt e edWthms diate;:

1.5y This (GouznEe il aisnelcld s Mol ARG SR tieRidicracn diamnits
have engaged in acts and practices which have deprived
Negito icitiziehs hangaditsion *2'ar i shi WotuiBeSh¥assef the right
gelc u'ne di by wAAS UNNSAT EIT 0741 (ha ) M0 e sk el Eile S diehorciivaal th. oinls
of ‘thisy might Shave be@nwpursuantl tofa pastitern and.practice
O R TfaG. 1 ol T S G ST B el Gl O 3s

2 SN SICRPD ERERSIA DY TUDGED * and DECREED Ciaralc e
deferdant State of Louisiana and the defendant Katherine
[and SR elofier: ool "of V.o or shoft Ma d.1 sygn - PRl shl - Lowds'ianas,
their agents, officers, employees, successors in office
andalaivliFpe Acoins TdmgidciEwel conae £t fwitirg them bes and “ejach
werepy is enjoined from engaging in any act or practice

TS =t VO 1N V.. S Ol Rk Sttt e d 1 s tidek@lon's, offinace . 0z color

1 AME FIERE R Sl b & ol thilo)i2 Nelie0 treels i nf N iadil s o ar 16 hy, " Louisiana.




Bioe ca i clalil yirheden! 'ofd s idydefendadt s and “per soniseils

enjoined from:

(FEW)

(b)

@)

REFUyE D08 €6 aclcn it ZomuNelaae « 3 ipist Claminse ik oms
registration reésonable p ¢ ofcks Mo St e Zaae 0 eartaatiey
such zs:

(I AU hemehlCgl 3 clenses  0F Ee rmi-{sih s Situeltlt 2By famny
Slofpernigeniser] lageney or jaufphorify ,isuch, ds
It vaNRlie SR Un Ed e . ot of Nsh 1njg 1 Geiehilsie s,
library cards, or automobile registrations;

( 2) "8 Authe el ml iy  identificat ifone docume @S
spilahiNa sElstEiieletiivie Isecvicle registration
cards, discharge papers, or reserve unit
didiein ik o¥el el el Weia rd\s, ;

(3) Authentic records of the possession or
ownership of real property, such as rent
r'eige T pltCigeicie ciSE o CoEE A C t S 0 p¥rchase
or lease, teceipts for deposits on utilities,
or homestead exemption certificates,

Applying difrferent and mure stringent registration

quglifications, requirements, procedures and

standards to Negro appilicants for registration
than those which have been applied:to white

AEIENC . o e T omey anuady, 1, 1961,;to Aeetie a5l

Nolelt eeilin dlest eldmintiine  whe ther lons @B iysuch

applicants were or are quaiified to register to

Vioigepia it Madels oL Par i sy, L L ot aia ey,

Failing to register applicants who meet the

following qualifications:

@By - i et s chisEiiaie i Sof snio Ttlie .Sk thigin! | 21 by e AT'S
of age;

(S22 R Ll s ol - el s il " Hhie St d ¢ ary T Rrasrd shiwa i
BiYaYcHsplert Midale e ciglndl e ¢, pieralod;
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CE e ol 2
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Hiy
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been used in registering white persons ia
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determined whether applicants possess the
qualifications set forth in sub-paragraph
ChiG 1 ) = (3D Sajblaiviel X a Tlie S o oMU Gions 1 o) Ol « 1.5

RGO Disse IASIcIANNGT SRR £ @ 55 i Syt Chiaonal & Shta gt epS e IO
applicant for registration whose application form
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shows thzat he

SdonisBipries e gt i s 1 Eey c ol okt S nidiels Tiowk st na
law shall be denied registration because of
ez or's ork omisslons on LESCMESSN e ot ony fornl.
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Halsed o ‘passsthe so=called' Yeitizenship' test
whilichswas' pult dntoeotlse imr MadiSon' Razi shs
the Fall of 1962.
SRR ISR SRR IS ORI R ED tiha & ashh i dfdleEe ndidnt's 10
applying the above qualifications shall comply with the

following standards and procedures until there is a

cromplllestiofelEe o Sit vy Tl ony:




{a)
(b)

Applicants who possess these qualifications
sy MElcE RS t e fed . and LU MeTttheiduty rof
the Registrar to determine whethex the
dppiidaE=e posscelss Lthgse qualidfications,

If from the information contained on the
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qualifications of citizenship, age, residence,
or HESThc SR el T s unablée to determine
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ricka s ot oG dicia iR eV o R conviction of a
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necessary information on his form. If the
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about the applicant from which to determine
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agplications will state the name and race
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RS tsTration records of Madison Pirish, Louisiana, for
inspection and photographing by agents of the United
Btates at any and all reasonable times;

The costs incurred in this proceeding to date are

hereby taxed against the defendants.

Done this day of Y 1RCHEPSE

USihgedrSeates Dlis tod VWGl o
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el tify that, on Whe . 8th:day of ApEIil1 1963,
EEENENEh e foregoing Briel din *Cuppoit of Plaintiff’s
BEcTiscd®indings of Fact, "Conclyusions® of Mlaw ;" and
Deczee fogether with the Propesed Findings of Eact,
Conclusions of Law, and Dectee by mailing copies
Gliczeof by United States Airmail, postage prepaid, to
the attorneys for the defendants, Honorabie Jack P. F.

Ghremdi Blldle n., i Hon o/rid Diel Haklr i ri SSild teo el S & W oy -Hio n ciia biile

Thompson L. Clarke.

RICHARD K., PARSCKS




AvDRESS REPLY TO Hnited Stutes Bepartment of Justice

TUNITED STATES ATTORNEY

LI A
Post Office Box 33 WESTERN DISTRICT OF LOUISIANA

UNITED STATES ATTORNEY

406 FEDERAL BUILBING
424 TEXAS AVENUE
SHREVEPORT, LOUISIANA 71162

Februasy 1C, 194

Mrs. Ratherine S. War
Registrar of Voters
Madizon Parish
Tallulzh, Louisiana

Re: United States of &merica, Plzintiff, v.
Katherine Ward, et al, Defendants
Civil Action e, 83547

Dear Madam:

in the above entitied and numbered cause a decree was
formally entered and signed by U $. District Judge --1 C. Dawikins,
Jr., on October 22, 13963, ordering that costs incurred in the said
suit be paid by you in _your officlal capacity as Registrar of Yoters
of Madlison Parish, Loulsiana. On December &, 13963, a Notice of Ap~
olication to Tax Costs against you in the aggregate sum of $1,468.77
was flled on behalf of Plaintiff, United States of America, all in
keeping with the aforesaid decrec. On December 18, 1963, Court costs
were formally taexed against you in your aforesaid capacity in the ag-
gregate amount stated.

By this communlcation we are now making formal dem:nd upon
vou for payment of the aforesaid costs in the amount of $1,468.77.
Your remittance must be by certified check or bank money order, and
should ke made pavable to the Treasurer of the United States and
mallied direct to this office. :

VYour preferred attention to this matter will be appreciated.
n :

Yours very truly,

EDWARD L, SHAHEEN
United States Attorney

ELS:EVB:db
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Honorable Edward L. Shaheen _
United States Attorney A
Western District of Louisiana :
Post Office Box 33

Shreveport, Louisiana 71102
o~ - L
Re: United States of America, Plaintiif, v.

Katherine Ward, et 21, Defendants
Civil Action No. 8547 '

Dear Mr. Shaheen:

I am writing this communication in answer to your letter of February
10, 1904, addressed to Katherine 8. Ward, Registrar of Voiers of
Madison Parish, Louisiana, pertaining to the decree which was for-
mallysenteried "and gsigne@ by US SSEEEEsOR JudlesBen C. Dawking,
Jr., on October 22, 1963, ordering that costs incurred in the above
numbered and titled cause be paid by defendant in her official capa-~
city as Registrar of Voters.,

Also, in reference communication you made formal demand on her
for the payment of said costs in the amount cf §1468. 77.

For your consideration, please be advised as follows:

(a) The office of Registrar of Voters of Madison Parish is a consti- %
tutional office, separate and apart from any other public entity or of-

ficial. Article 8, Section 18 of the 1921 Constitution of the State of
Louigiana, paragraph l, provides as follows:

"There shall be a registrar of voters for the Parish
of Orleans, who shall be appointed by the Governor,
and one for cach parish in the State, who shall be ap-
pointed by the police jury or other governing authority
of such parish." :

(p) Paragraph two of Article B, Section 18 of t? Conatitution prec-

8
ribed tke manner in which the respective regisirars of the State
shall be cocmpensated for their services, thusly:




Honorable Edward L. Shaheen
2/25/64 - Page?

"The Governor shall issue a commuassion to rach reg-
istrar who shall thereupon make bond, subscribe to
such oath, and receive such compensation as the lLeg-
islature may prescribe; provided, that the State and
the parish shall each pay one-half of such compensa-
tilen.

(¢} Louisiana Revised Statutes of 1950, 15:5.1, as amended, lixes
the salary of the Registrar of Voters of Madison Parish at the sum
of $3960.00.

(d} lLouisiana Revised Statutes of 1950, 18:6, as amended, in part x.
provides:

"In all other parishes cf the state, each registrar shall
receive an additional seven hundred and twenty dollaras
per year for extra clerical helpund for expenses; - - "

(e) Louisiana Revised Statutes of 1950, 18:192, as amended, might per-
haps have been repealed by implication by Leuisiana Revised Statules

of 1950, 18:6, as amended, cited, supra. However, I quote the pro-
visions thereof for whatever it might be worth, viz:

"All bocks, stationery, and other paraphernalia and sup-
plies necessary to carry on the registration and the neces-~
sarv experses for office rent, shall be paid by the parish -
in waich tihie registralion 18 carried or. fowever, telore
the expenses can be collected, the registrar shall furnish
the head of the parish governing authority, or in the City
of Wew Orleans, the Mayor, a sworn statement of the ex-
penses necesgsarily incurred."

From the above, therefore, it is apparent the respective regi_i:ars

of voter s of the State of Louisiana, have no budget, are not a tax~
levying entity, nor do they receive any revenue, Compengation Or
expense allowance other than by the means and in the amounts here-
inabove zet forth. A judgment, as levied in the above captioned case,
in no wise can be considered under the laws of the State of Louisiana

n Parieh and, there~

a2s an expense of the Registrar of Voters of M

)

Bhorah’




Honcrable Edward L. Shaheen
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fore, it is impossible for this Registrar of Vo , legally or other-
wise, to cornply with the demands contained in your letter of Febru-
2ROy ] 9 64

Very truly yours,
35
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District Attorney
[

Sixth Judicial District

BLClmp 3
ccs:

Sheriff C., K, Hester
Tallulah, Louilsiana

Miss Katherine Ward .
Registrar of Voters of Madison Parish
Tallulah, Louisiana

Madison Parish Police Jury
Tallulah, Louisiana




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing

brief and appendix for appellant has been served by

official United States mail in accordance with the

rules of this Court to the attorneys for appellees

addressed as follows:

Honorable Jack P. F. Gremillion
Attorney General

State of Louisiana

Baton Rouge, Louisiana

Harry J. Kron, Jr.
Assistant Attorney General
State of Louisiana

Baton Rouge, Louisiana

Thompson L., Clarke
District Attorney

6th Judicial District
Locker Box 108

St. Joseph, Louisiana

Dated this 8th day of April, 1964.

/s/ GERALD P, CHOPPIN

GERALD P. CHOPPIN,
Attorney

Department of Justice

Washington, D, C., 20530




