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IN THE UNITED STATES COURT OF
APPEALS FOR THE SEVENTH CIRCUIT

b Nos. 75-1730 through 75-1737,
n 75-1765, 75-1936, 75-1964,

& 75-1965 and 75-2007

;:"i:* I.

~ UNITED STATES OF AMERICA,

Plaintiff-Appellee,
DONNY BRURELL BUCKLEY, et al.,
Intervening Plaintiffs-Appellees,
"

BOARD OF SCHOOL COMMISSIONERS OF THE
CITY OF INDIANAPOLIS, INDIANA, et al.,

Defendants-Appellants,

.On Appeal from the United States District Court for the
Southern District of Indiana, Indianapolis Division

BRIEF FOR THE UNITED STATES

1/

This is the third = time that the instant case has been
)re this Court on the merits of a school desegregation order

'i-d by the court below. The thirteen present separate appeals,

A substantial number of proceedings ancillary to this case
" also been brought to, or initiated in, this Court. See 503
at /73, nn, 6 and 7.




hich are consolidated herein, have been taken from the district
sourt's order entered after reconsideration of the inter-district

issues pursuant to the directions of this Court's remand, 503 F.
t 2y
2d 68 at 86, by the Indianapolis Public School System CEEg) .,

3
ine of the eleven defendant Marion County suburban school systemsy

State defendants,— and two agencies having éuthority over

i
£ 5/
1 lic housing in the Indianapolis Metropolitan area.™

QUESTIONS PRESENTED
: 1. Whether the limited inter-district remedy ordered by
s district court is supported by the record in this case.
2, Whether the district court properly enjoined the Housing
] rity of the City of Indianapolis from constructing any future
;icly assisted low income housing projects inside the boundaries
?he Indianapolis Public School District and from removating an

!ting project for other than elderly occupancy.

bl

No. 75-1765.

3

~ No. 75-1730 (Metropolitan School District of Perry Township);

- 75-1731 (School Town of Speedway); No. 75-1732 (School City of
ch Grove); No. 75-1733 (Metropolitan School District of Decatur
iship); No., 75-1734 (Franklin Township Community School Corpora-
); No. 75-1735 (Metropolitan School District of Wayne Township);
75-1736 (Metropolitan School District of Lawrence Township);
75-1737 (Metropolitan School District of Warren Township); No.
936 (Metropolitan School District of Washington).

No. 75-1964,

- Nos. 75-1965 and 75-2007.



STATEMENT

1. Procedural History.

A detailed procedural history of this case up to the

e of the most fecent remand was set out in this Court's 1974
inion at 503 F.2d at 71-75 and will not be reiterated here.
"Ehat decision, an order of the district court (see, 368
‘Supp. 1191), which contemplated, inter alia, a desegregation

nedy involving IPS territory and ". . . that of all or

of the territory served by the ten Marion County (Uni-Gov)
00l districts and possibly also with that of some or all of
 nine school districts in counties adjacent to Marion County

. .," 503 F.2d at 79, was reversed insofar as school districts

ide of Marion County were involved; and the case was

anded with directions for reconsideration ", . . insofar as

l [the district court's rulings] pertain to a remedy within
boundaries of Uni-Gov . . . ." 503 F.2d at 86, Specifically,
Court directed:

“"The district court should determine whether
the establishment of the Uni-Gov boundaries
without a like reestablishment of IPS
boundaries warrants an inter-district remedy
within Uni-Gov in accordance with Milliken."
(footnotes omitted) 503 F.2d at 86.



2etitions for rehearing were denied by this Court on November 18,

974, and petitions for writs of certiorari were denied by the

Jnited States Supreme Court on April 21, 1975. 421 U.S. 929 (1975).
Meanwhile, on remand, the district court éonducted pretrial

i ;'oceedings, and entered an order describing certain of the issues

?E-t would be considered on remand and setting a schedule to

omplete the preparation for a hearing.é/ Trial was held on

cch 18, 19, 20 and 24, 1975, and on August 1, 1975, the court

£

ow entered the memorandum and order which are the subjects of

T -

, appeal. On the basis of the entire record in the case, the
rict court concluded ". . . that the establishment of the
Gov boundaries without a like reestablishment of IPS boundaries,

all of the other facts and circumstances set out in this

;former opinions of this Court, warrants a limited inter-

rict remedy within all of Marion County . i = The order

the court provided (in separate paragraphs for each of the
_lban school district defendants, except Washington and Pike
!fhips) that IPS would transfer, and the transferee school

B
i

em would accept, a specified number of black students in grades

See, Appendix to the IPS Brief, pp. A5-A7. (Hereinafter App.
_'_:"‘ PP. )-

App. of IPS, pp. Al4-AlS5.




-9 and that continuing transfers would be made for ensuing school

-rs.ﬁ/ The order also required IPS to prepare and file '"a plan

- alternative plans, for the final desegregation of its schools,
ing into account the transfer of pupils ordered herein." i
All of the school districts affected by the order Eg/ filed
fices of appeal;™ and upon the application of certain of them,
Court on August 22, 1975 granted a stay of the inter-district
visions of the district court's order. On October 2, 1975,
:court below stayed that part of the order requiring a final
n from IPS since the inter-district transfers had been stayed.

the IPS schools are currently being operated essentially

the same manner as when this case was here on review in 1974,

12/
503 F. 2d at 75-78.7

pp. of IPS, pp. A25-A29, paragraphs a through h,

op. of IPS, pp. A29-A30, paragraph i. The order also enjoined
Jjousing Authority of the City of Indianapolis from taking certain
n in locating and constructing family-type public housing

cts. App. of IPS, p. A30, paragraphs j and k.

Pike Township was not affected by the order and did not appeal.

ington Township, however, even though not affected by the order
ppeal, No. 75-1936, herein.

See, footnote 3, supra.
i3

to that plan, this Court stated:

"Obviously many steps have been taken to dismantle

'fthe IPS dual school system within its boundaries, but
- more steps must be taken." 503 F. 2d at 80.

il

o




2. The Record and Findings. In prior opinions, the

! court below took judicial notice or made record findings of
certain historical facts concerning discrimination against Negroes
by the State of Indiana and its agencies both in the areas of

L3/
| education and of housing. 332 F. Supp. at 658-65 — and 368 F.

N

Supp. at 1199, The court found that from the inception of state-

‘hood racial "[d]iscrimination became the official policy of the
. . .' 332.F. Supp. at 660, As to education, that policy

official segregation of public schools until a 1949 Act

terminated the statutory sanction on a phased basis., 332 F. Supp.

665,

After the passage of that Act, IPS adopted, or continued

{gffect, policies and practices of student and faculty assign-

and committed other acts and omissions in order to segregate
:}k students and faculty within the public schools of IPS, as
_ibeen previously found by the court below, 332 F. Supp. at 665-72,
Iaffirmed by this Court. 474 F. 2d 81. As to the added sub-

in school district aefendants, "[t]here was no evidence that

While the added suburban school districts and State defendants
not parties to the case at the time of the first hearing in
the district court reaffirmed its earlier findings relating
istorical discrimination against blacks in the State of Indiana
Indianapolis Metropolitan area after those defendants had an
e opportunity to produce rebutting evidence at the 1973 hearing.
368 F. Supp. at 1199,

¥




of [them] . . . have committed acts of de jure segregation

ted against Negro students living within their respective

lers . . . because the Negro population residing within the

ders of such defendants ranges from slight to none . . . ."

. Supp. at 1203. This undisputed racial disparity in the
endance of students has at all times been mirrored by the

lal compositions of faculties among school districts in Marion
14/

Y. The questions of how that circumstance occurred and
elationship and the legal consequences, if any, flowing

the enactment of certain state legislation affecting school
Ect organization in Marion County were the primary subjects
3-1973 hearing below and the hearing on remand.

.: Based on the evidence before it, including the matters
i-hich it took judicial notice, the court below found that

‘addition to pressures . . . applied by individual whites,

ential segregation [within Marion County] was also enforced

n 1968 none of the .added defendant school systems, with the

ion of Washington Township, employed any black teachers,

hough they are all contiguous to Indianapolis which employed

lack teachers constituting 22,57 of its teaching staff,

rly, in 1972, while Lawrence and Pike each employed one ;
teachers, the remaining systems still had no blacks on

teaching staffs. In 1972, Indianapolis employed 940 black

rs constituting 23.9% of its teaching staff. See, e.g.,

BB ] & 2 (1973 hearing):; See also Brief for the U. S.

llee in the prior appeal (Nos. 73-1968 to 1982 & 1984)

B 38,



oy law, in many instances." 332 F. Supp. at 662. The evidence

produced at the hearings showed that the methods used to confine
f, k citizens to residential areas in and around Center Township
of which lies within IPS) took various forms. First, early

lempts were made to enforce residential segregation by ordinance

the City of Indianapolis. 332 F. Supp. at 662. Second, the court
: judicial notice of a custom that was actually enforced by
cials in many Indiana towns ''that Negroes were not allowed to

1"

Bvernight . . . . 332 F. Supp. at 663. Third, numerous

s with racial covenants both in Indianapolis and in the sub-
1 townships ''were routinely enforced until held unconstitutional

. 15/ 332 F. Supp. at 662, The record indicates that

:'with racially restrictive covenants were recorded in Marion
.y at least as late as 1951. (Pl. Ex. 1, March 1975 hearing).
n of those covenants presumably could have resulted in damage

. 16/
; against the covenantors until 1953,

Shelley v. Kramer, 334 U.S. 1 (1948).

ch judicial enforcement was held unconstitutional in
v, Jackson, 346 U,S. 249 (1953). See also, Mayers v.
r, 465 F. 2d 630 (C.A. D.C., 1972), for a discussion of the
support for racial discrimination provided by the mere
ing of such deeds with racially restrictive covenants.



These official policies of maintaining racial residential

17/
egation = were continued overtly by individuals and the

;-ns licensed by the State to deal in real estate well into
:1960'5. Testimony of black real estate dealers (Tr. pp. 273-
Vol, 2; Tr. pp. 460-64, Vol. 3, June 13-14, 1973), black home~-
ers (Tr. pp. 239-69, Vol. 2, June 13, 1973), and members of
}us commissions or agencies responsible for investigating
es of racial discrimination (Tr. pp. 86-7, Vol. 1; Tr. pp.
, Vol, 2, June 13-14, 1973) established various methods by
-.”Negroes were discouraged from purchasing homes in predomi-
..'white' neighborhoods . . .'" in Marion County. See also,

. Supp. at 662-63.

'LFinally, the district court found that defendant Housing

f;ay of the City of Indianapolis (hereinafter, HACI) com-

Hi
i

forces tending to isolate blacks within IPS by locating

l%-s family-type low-rent public housing projects within

imdaries of the old civil city of Indianapolis. (App. of

‘H
B

i

:se historical policies and practices are not, of course,
.ar to the State of Indiana. E.g., the 1936 Federal
\dministration Mortgage Underwriting Manual, which
1 in use until 1949, advocated racially homogeneous
100ds. See, Evans v. Buchanan, 393 F. Supp. 428, 434
1975); affirmed without opinion, No. 74-1418 (Smp 26808 s
75
-




18/
IPS, pp. All-Al3).™ The HACI, after a brief period of operation

: 19
uring World War II,—‘/ became defunct and was not reactivated

mtil around 1958. (Tr. p. 2634, Vol. 14, June 5, 1973). Most of

its significant construction did not occur, however, until the
I

i}hod 1966 to 1970 when ten of its eleven family type low-rent
Ii?ing projects opened for occupancy. (HACI Answers to Interroga-
ijes, table I). From the inception, the racial makeup of these
I;'ng projects was approximately 75% black and 257 white. Soon,
'{ver, the pool of applicants for housing became over 907 black,
Ttemains that composition today. (Tr. pp. 2630-31, Vol. 14,

y 5, 1973; and Tr. p. 73, Vol. 1, March 18, 1975). Actual
?-~ncy of the projects today is approximately 987 black. (App.
.fS, p. Al2).

'[--At all times when it was planning and locating the above

ts, HACI had authority to construct projects not only within

t within five miles of the old corporate limits of Indianapolis

In a prior reference to this fact the court below noted at

F. Supp. at 674, n., 81 that '[a] project typical of this kind
onstructed at the periphery of an established Negro residential
. . ." and that the projects had tended to reinforce racial
gation in the IPS schools. 332 F. Supp. at 673-74,

Apparently the only project operated by HACI at this time was
field Gardens which was constructed in 1939, (Tr. p. 2634,

3).



hich then generally coincided with IPS boundaries). (App. of
, p. Al2).™— 1In order to construct projects outside the city,
jever, HACI had to obtain a cooperation agreement with the

ipality or other civil govermmental entity involved. (Tr.

.56, Vol. 2, March 19, 1975). None of the surrounding munici-

ies ever entered into a cooperation agreement with HACI even
suitable alternative sites existed outside the old city
ts. (See, Tr. 263-301, Vol. 2, March 19, 1975). Since the
ll-nt of Uni-Gov in 1969, presumably HACI had the authority,
*_in the towns of Speedway, Lawrence, and Beech Grove, to
ruct outside the old city limits without the need for such
“~tion agreements. However, no such construction has been

taken although there are presently pending applications for

ately 3000 families. (Tr. p. 2631-32, Vol. 14, July 5,

. The court below concluded that "[t]he location of these

2 projects by instrumentalities of the State of Indiana has
¥

ly tended to cause and to perpetuate the segregation of

upils in IPS territory." (App. of IPS, p. Al2).

ﬁ;incident with the racial discrimination outlined above

'T-ed to confine black residents of Marion County within

Ts Ind, Stat. Anno., §48-8101, et seq.; $§48-8103(g)(l).

s from the corporate limits of the city would encompass
arion County,.

oot 1] [REES




the old City of Indianapolis, the State of Indiana prior to 1959

erally followed a policy of establishing school district

undaries to coincide with the boundaries of other governmental
21

ities -- such as civil cities.'_/ 332 F. Supp. at 675. Accord-
' to the 1960 Census, 98.8% 22/ of the black population of Marion
; y resided in the City of Indianapolis.gi/ At about this time
General Assembly enacted the Indiana School Reorganization Act

24
SS9, Ch. 202; 1C 1971 20-4-1).'—/ Pursuant to that statute,

ile the appellants point out that exceptions to this general
were carved-out elsewhere in the State of Indiana (see, e.g.
'erry Brief, pp. 13-32), it remains undisputed that the Indiana
lature can reorganize school districts in virtually any manner
sires and that, at least until legislation in 1959 applicable
. laws provided for coterminous school district and civil city
aries in Marion County. See also, Speedway/Beech Grove Brief,
3-24,

.S. Bureau of the Census. U.S., Census of Population: 1960,
, Characteristics of Population; Part 16 Indiana. Table #28,
- Marion County -- 99912 blacks. Table #21, p. 66 -

apolis -- 98742 blacks.

d.,, according to Table 21, Beech Grove (p. 67) had a total
tion of 10,973 with 1 Negro, and Lawrence (p. 69) had a total
cion of 10,103 with 1 Negro. Table 22 lists Speedway (p. 77)
total population of 9624 and 3 Negroes. The court below

the ""remarkable absence of Negro citizens from the territories
‘added defendants . . . ." 368 F. Supp. at 1204,

t Act mandated an improvement in the organization of school
s within the State and established an elaborate machinery
eve that goal. Committees in each county were set up to
existing school district structures and to institute changes
2proval by a State Commission. Pursuant to this Act and

nt consolidations, the number of school districts in Indiana
iced from more than 990 to around 300. See Warren Ex. A
aring).

8 = R
R



the Marion County School Reorganization Committee was appointed and

its initial unanimous recommendation that all of the school

stems in Marion County be merged into one metropolitan system.
|

8 F. Supp. at 1203. Numerous community meetings were held by the

ttee to discuss the proposal, and it met with unanimous opposi-
1 from the suburban school systems. None of the participants

ose meetings who testified in this case recalled that race

ever raised explicitly as a consideration. (Tr. p. 51, Vol. I,
ch 5, 1975). But, because of this opposition, the Committee

I sed itself and proposed a plan which, with minor exceptions

: froze all existing school corporations in Marion County accord-
;o their then existing 1961 boundaries.'" 368 F. Supp. at 1203;
1, Ex. No. 2, 1973 hearing.

By the 1959 reorganization legislation and subsequent legis-
on, the General Assembly severed the relationship between the
daries of civil cities and school corporations., Applicable
irion County only, however, Chapter 186, Acts 1961, (IC 1971,
'4) retained a vegtige of that previous policy in that an

ion of the boundaries of a civil city in the county operated

prima facie extension of the boundaries of the corresponding




25
1000l district.™ In the years following school reorganization,

ﬂ:process of annexation to the city of Indianapolis came to a

-ual stand-still; so the boundaries of the defendant school

ems have not changed significantly, if at all, as a result

e provisions of Chapter 186. (See, e.g., Brief of Perry, p.

- Chapter 186, Acts of 1961, further revised the method of

ing school district boundaries in Marion County by, among
.-things, giving IPS a unilateral power of annexation, subject
:-nstrance. (Brief of Perry, p. 31). In light of the previous
of the effeétiveness of the civil city of Indianapolis’
annexation power, the court below found that ". . . the

; of the [IPS! Board to expand its jurisdiction . . . is . . .
:ily nil, as a practical matter." 332 F. Supp. at 676.
fIndeed, it apparently was because of the ineffectiveness of
lexation process that civic leaders in the metropolitan area

o promote the idea of a unified metropolitan government for

f}y through new legislation. (Tr. p. 166, Vol. I, March 19,

i
>

§
er the terms of the Act, school boundaries would follow
city annexation unless the city school district opted
the gain in territory or the losting school corporation
. in a remonstrance suit. This portion of the 1961 Act
led by Ch. 52, Acts 1969.

- 14 .-



26
-975).—'/ Nevertheless, the idea of a unified metropolitan govern-

‘ment did not catch on easily. (Tr. p. 163; 165-6, Vol. 2, March 19,

1975). One of the barriers was that the defendant school systems
9 ted assurances that the consolidation of certain metropolitan
nctions would not affect the boundaries and operation of the
i«ool districts as established under the 1959 Reorganization Act.

fr. pp. 46-53; pp. 57-60, Vol. 1, March 18, 1975; see also, Tr.

2526, Vol. XIII, July 3, 1973). Thus, the Uni-Gov Act as

ly proposed and enacted in 1969, (Ch., 173, Acts of 1969; IC
_}, 18-4-1) specifically excluded school districts along with
eral incorporated towns from the county wide consolidation.
Based on this sequence of events, the court below found:

that the suburban Marion County units of govern-
ment, including the added defendant school cor-
porations, have consistently resisted the move-
ment of black citizens or black pupils into their
territory. They have resisted school consolida-
tion, they resisted civil annexation so long as
civil annexation carried school annexation with
it, they ceased resisting civil annexation only
when the Uni-Gov Act made it clear that the
schools would not be involved. (App. of IPS, p.
Al2).

For example, the problems of coordinating the actions of numerous
ies with overlapping jurisdictions of highway construction and
enance, facilities, and the provision of similar public utilities
ervices had reached such a state in the 1960's that it took six

, to widen about a mile and a half of a two lane highway from .
1apolis through a portion of Speedway. (Tr. pp. 2528-9, Vol.

uly 3, 1973).



combination of these acts, plus the actions of HACI and other
icies in locating public housing, ". . . directly and proximately
ributed to cause the suburban school districts . . . to be and
.- segregated white schools, with segregated white faculties
administrative staffs." (App. of IPS, p. Al3). Conversely,
I;esult of the same actions, " . . . Negroes have consistently
.3-prived of the privilege of living [and, thus attending
1] within the territory of the added defendants . . . o

. Supp. at 1204-05.

3. The Remedy Ordered.

fOn the basis of the violation described above, the district
soncluded that a limited inter-district remedy would be appro-
The court, however, did not require a merger or other
turing of the school districts in Marion County. Rather,
| noted the recent enactment of a law by the General
y which permitted the transfer, and provided an administra-
:;ﬂe for handling the transfer of students from one school
fto another undef defined circumstances. (App. of IPS,
| 6).

lopting that statutory scheme as a guide for its remedial

.:fcourt directed IPS to transfer and all but two of the

::suburban school districts to accept a group of black

- 16 -
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_tudents in grades 1-9 which would approximate 157 of the school
istrict's existing enrollments in those grades. Students so
ransferred would continue in the transferee school district until
;-y éraduated or moved from IPS, and for each ensuing year first
aders would be transferred from IPS to the respective school
istricts under the same standards and procedures, As to Washington
.3 Pike Townships, however, the court cited current data on

udent enrollments which indicated that they ''are integrating

a

;her rapidly, as a result of demographic changes" (App. of IPS,
4

_A19) and therefore were not required to participate in the
nedy .

The court order does not specify how such students will be
ected, however, nor what measures, if any, will be adopted to
)tect the interests and rights of such students or their

g7/
.— Also, it appears that the particular transfer per-

ents
tage chosen by the district court was influenced to an extent
fear of possible "white flight from IPS." (See, App. of IPS,

A17-A18).

- Although the order does not explicitly provide for transporta-
it appears that IPS will be required to provide the transpor-
where necessary. (See, App. of IPS, p. A2l).

L o




ARGUMENT

1. Introduction. 1In the United States' Brief as

Appellee filed on January 7, 1974 in the prior appeal of
this case, we discussed at length what we viewed as the
relevant facts of record and the proper legal standards

applicable to the issue of whether the court below has the

power to effectuate an inter-district remedy. Based on this
discussion and upon the fact that the district court had at
that time deferred to possible legislative action without
indicating what sort of inter-district plan it might ultimately

require, we concluded that:

[Alt least some of the possible forms of
relief contemplated by the district court
would exceed the bounds of judicial dis-
cretion. . . . For example, the judicial
creation of one metropolitan school dis-
trict and the judicial determination to
desegregate schools within that district
'on the basis of approximately 85% white -
15% black' . . . would violate several of
the legal principles and would not find
factual support in the record. .
Conversely, it is not at all clear that
some limited form of relief carefully
tailored to meet specific problems re-
flected by the record and to do so with
minimum disruption to local government
structure, could not properly be fashioned
by the district court.




Brief of United States in Nos. 73-1968 to 73-1982 at

pp. 39-40. We went on to suggest several examples of
limited inter-district relief which might be supportable,
- id. at p. 40; and recommended that this Court permit the

~ planning process to go forward with directions on remand

- to make specific and general findings of fact and to insure

ithat b jure segregation im I.P.S. is elimimated, foot -and
:?ranch, by the 1974-75 school year.gﬁ/
To a large extent the events transpiring since this
case was last taken under submission have not altered our
erception of the facts and legal principles involved. First,

he proceedings on remand do not appear to have produced many

or different facts not uncovered in the lengthy, prior

Fings in this case. This is reflected in the opinion now

:_appeal which makes few, if any, specific findings of fact

i

elating to matters not adverted to in prior opinions.

'/ Indeed the United States filed a separate appeal

0. 73-1983) which challenged the district court's apparent
sposition to condition further relief for the de jiire Seg=
ation found in I.P.S. upon its being of an inter-district
ture.



Second, the Indiana Legislature, during the period
in which the district court deferred to its discretion, did
~ not choose to provide a remedy, although it did establish
 an administrative procedure for effecting inter-district
:_transfers of students and funds should that be ordered by
the Federal judiciary.
| Third, student assignment patterns in Indianapolis
‘have not changed subsequent to this Court's remand with
directions requiring the "prompt formulation of a decree
iirected to eliminating the segregation found to exist
Bilin £.P.S.", 503 F.2d at 80, and it has now been over 4 1/2
lrs since 1.P.S. was found to be unconstitutionally segre-

ited on system-wide basis.

Belrth, Milliken v.. Bradley, 418 U.8. 717 (1974) was

cided since this case was last taken under submission. How-

er, the Supreme Court relied upon or articulated legal prin-
1 29/
b)les consistent with those outlined in our prior brief.

- See Brief of United States in Nos. 73-1968 to 73-1982,
' 22-25. The controlling remedial standards which we
porated upon in an inter-district context are: (1) The
rict court must give great weight to existing govern-
al structures; (2) having found a violation; the court
;Lmol authorities should make every effort to achieve
1

note cont'd on next page)



Similar principles should continue to govern the ultimate
disposition of this case.

Thus the primary difference between this and the last
appeal is that there is now a specific inter-district remedial
order on review rather than a spectrum of possibilities.

.; Measured against the legal principles and facts of record dis-
cussed in our prior brief and herein, we do not think this

" order can be sustained. However, we also continue to be of
‘the view that, given the record in this case, school district
Z}ines it Marion County are not totally sacrosanct. The distriet
:ourt will continue to have a duty to prescribe a remedy and,
:onsidering all the circumstances, we believe that it would be
'ppropriate both in terms of law and policy, for this Court to
pecify in its directions on remand that voluntary majority to
inority transfers of students between I1.P.S. and the added
lefendant school &istricts should be permitted in conjunction

ith the final desegregation of black I.P.S. schools. The€s€

9/ (Footnote cont'd from preceding page)

he greatest possible degree of actual desegregation, con-
idering the practicalities of the situation; (3) the court

s without authority to order a plan solely to achieve racial
lance or to avoid schools with majority black enrollments;
4) the court should seek a plan that minimizes distances,

ime of transportation and other factors; (5) the remedy

iould bear a clear relation to the violation found and the
roblem to be solved; and (6) the use of optional inter-
istrict transfers which promote desegregation is an appro-
late part of a remedial order where such transfers have

en granted in the past for educational reasons and where
ousing and other forms of official discrimination have played
‘role in determining where blacks can or cannot attend school.
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conclusions are discussed in sections 2 and 3, infra. 1In sec-
tion 4, infra we address the court's injunctions against HACI
"and state why that portion of the order should be affirmed.

2. The District Court's Findings and Conclusions.

There are significant factual and procedural differences between
30/

Milliken v. Bradley and the present case which would indicate

that the conclusion reached by the Supreme Court is not neces-

1 il

rily determinative of the outcome here. The Court did mpE

ttempt, on the basis of an empty record, to catalogue all the
sible circumstances that would justify an "inter-district

edy." The Court, however, did make it clear that some sort of

Istitutional violation producing an inter-district, segregative

ect 1s necessary:

'IThe Milliken opinion appears to have attached considerable
sht to a number of factors present in that record including:
‘that Detroit school boundaries are contiguous with civil

" boundaries and have been unchanged for over a century, 418
~at 748; (b) that the court below contemplated consolidating
-district metropolitan area "into a vast new super school dis-
t", id., at 743; (c) that in Michigan nothing but unitary

0l systems have been required by State law for over a century,
ass (d) that neither the complaint, the relief sought nor
roof had focused on inter-district matters and the added

"g.n districts had not even participated in an evidentiary
-u:, id., at 721-22; and (e) there was no evidence that any
ally discriminatory state actions had been a substantial

of inter-district segregation, id., at 745. As to each

1e above particulars, the record in the present case, as out-
supra, presents a different picture.

bsequent to Milliken the Supreme Court has affirmed (with-
pinion) an order requiring submission of alternative, intra

iter-district desegregation plans for Wilmington, Delaware

. Buchanan, supra); and denied certiorari in a case where
ing school districts were ordered to participate in the

)te cont'd on next page)
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Specifically, it must be shown that racially
discriminatory acts of the state or local
school districts, or of a single school dis-
trict have been a substantial cause of inter-
district segregation.

.S, 717 at 745.

In the present case, the court below was not clearly erroneous
- in finding that the interrelation of various discriminatory
actions by a number of State agencies and officials "have been

~ a substantial cause of inter-district segregation."

iifitil very recently virtually all of the black students
and black teachers in the Indianapolis metropolitan area were
'issigned, concentrated and segregated in '"black' schools in
.P.S. Other courts have not hesitated to draw upon common

ense inferences in assessing the effects of such practices.

or example,

[t]he use of mobile classrooms, the
drafting of student transfer policies, the
transportation of students, and the assign-
ment of faculty and staff, on racially
identifiable bases, have the clear effect
of earmarking schools according to their
racial composition, and this, in turn,
together with the elements of student
assignment and school construction, may
have a profound reciprocal effect on the
racial composition of residential neigh-
borhoods within a metropolitan area, thereby
causing racial concentration within the schools.

B School District No. 1, 413 U.S. 189, 202 (1973).

(Footnote cont'd from preceding page)

egregation of an all-black district (United States v. State of
L, 515 F.2d 1365 (C.A. 8, 1975) cert. denied, Nos. 75- 204,
:14 15, 44 U.S.L.W. 3280) and in a case holdlng that

daries between two ‘districts in the Loulsville Metropolitan grea
ld be crossed for desegregation purposes. Newburg Area Council

e 0f Education, 510 F.2d 1358 (C.A. 6, 1974) cert. denied,
B, 3571 (1975). .




Built upon this racially discriminatory pattern of
student and faculty assignment was systematic and officially
sanctioned and encouraged discrimination in the availability
of housing opportunities.gg/-The district court's findings

b that there is a direct and proximate relationship between
evidence of prior housing discrimination, on the one hand,

and present residential patterns on the other (e.g. 368 F. Supp.
at 1204), are logical, valid and have never been persuasively
disputed.éé/ Further, it is not disputed that all of the

H.A.C.I. low-income, multi-family housing projects built in

Marion County are located within the boundaries of I.P.S. and

32/ Justice Stewart's concurring opinion in Milliken, which
clarifies the underpinnings of the majority's decision, notes:
"Were it to be shown, for example, that state officials had
contributed to the separation of the races . . . by purpose-
fully racially discriminatory use of state housing or zoning
laws, then a decree calling for transfer of pupils across
boundary lines or for restructuring of district lines might
well be appropriate." 418 U.S. at 755.

33/ E.g., several of the added defendants (e.g. Speedway/
Beach Grove Brief, p. 10) object that no subsidiary findings
of housing discrimination were specifically made concerning
them. Were this a housing discrimination case the defendants'
point might be better taken. In that event, it would be more
essential to demonstrate specific discriminatory acts and
practices of the defendants in order to formulate appropriate
housing relief as to each of them. But the district court
emphasized repeatedly that this is not a housing discrimination
case. 368 F. Supp. at 1205. The court considered the evidence

~only for the effect it had on school segregation, including the
light it shed on other policies of the defendants with respect
- to such matters as school reorganization and Uni-Gov.
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34/

each has a virtually all-black occupancy. Given that a
disproportionate number of blacks are both in low income cate-
gories and were already concentrated in IPS and considering the
predominantly black composition of the pool of applicants for
the H.A.C.I. low-income housing projects, it is a reasonable

inference that this action would and did have a further impact

34/ Although a witness for HACI testified concerning various
reasons that ostensibly justified the location of low-income
housing projects in Indianapolis, cross-examination disclosed
that those considerations were insubstantial and had not pre-
vented the location of other similar housing outside the city.
SFeotiolbn TE, top. 259230k s March 19, t1975).0y B isddlear ofliat
the district court did not credit those reasons as legitimate.
E.g., consider the following exchange between the court and a
witness for H.A.C.I. concerning the 102 family unit Clearstream’
Gardens project that was located on the I.P.S. side of a street
running along the boundary with Warren MSD:

THE COURT: Can you tell me any practical
difference between the east side and the west
side of Emerson except that if they were on the
west side the children went to IPS and if they
were on the east side they went through [sic]
Warren Township school?

* % *

THE COURT: Regardless of how this particu-
lar project was built, that is whether is was
a turnkey job that your zoning board permitted
or what, from the standpoint of all of these
criteria you mentioned, can you tell me any
difference at all between the location on the
east side or the west side of Emerson Avenue?

* % *

WITNESS CARROLL: I cannot specifically

answer that question.

e, Vol. II, pp. 289-90 (March 19, 1975).
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upon the racial compositions of schools and school districts
35/
in Marion County.

Finally, while no evidence has been presented that the
school re-organization, annexation and Uni-Gov legislation
referred to, supra, has had a direct, causal effect upon the
racial composition of schools in Marion County, it at least
appears to have frozen the pre-existing schoollines in Marion
County for all practical purposes, and thereby insulated the
territory served by added defendant districts (and a large

portion of the white residents of the City of Indianapolis)

from potential inclusion in I.P.S. wherein black students and

35/ Evidence produced by appellants to show that multi-family
and low and moderate priced single-family housing such as

federally assisted §235 and §236 housing was available in their

territories (see, e.g., Perry Brief, pp. 11-12) does not rebut
the evidence and the findings of the court that black persons
have in the past been discriminatorily excluded from residency
within their boundaries. Indeed, such evidence bolsters the
trial court's conclusion that the ''remarkable absence" of black
persons from most of the defendant suburban school districts is
not attributable to economic or other ostensibly neutral factors.
It also indicates that whatever objection appellants may have
had to the location of low-income housing outside I.P.S., it was
not the federally-assisted nature of the housing. Again, were
this a case attempting to overturn the zoning policies and
practices of the MDC, the defendant's evidence would be appro-
priate to show that those policies had not resulted in the
unavailability of housing in a price range that most black
homeowners could afford. This is not such a case, however,

and except with respect to federally assisted low-income hous-
ing, the court made no finding on those policies of the MDC,

2T s




‘teachers were concentrated in part because of other dis-

36/
criminatory actions.

3. The Remedy. Considered together and cumulatively,

the factors referred to above tend to support a conclusion
that purposeful state action has contributed to the confine-
ment of blacks to I.P.S. and Center TownshipéZ/and established
real and efficient impediments to the ability of blacks to
live, and therefore to attend school other than in a de jure

segregated school system. However, the nature, context and

effect of these actions are unlike the traditional type of

proof of discriminatory conduct required by the law in order to

place on a school board 'the affirmative duty to desegregate the

36/ Under current circumstances this may have the effect of

perpetuating the effects of past discrimination and the relative

racial disparities between adjacent districts, at least to the

extent that black teachers would otherwise be assigned and black

students would otherwise transfer (under a majority-to-minority

race or other type of transfer provision) to schools beyond the
frozen boundaries.

EZ/ That confinement is, of course, far from absolute today.
Many of the more shameful practices of the past have now been
eliminated. It is evident, however, that present effects of

past discrimination continue to exist.

{
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entire system 'root and branch''" (Keyes, supra, 413 U.S. at

213). The actions focused on by the district court only.
indirectly affected racial compositions of school districts

in the Indianapolis metropolitan area and were largely committed
by authorities other than those who determine the assignments

of students and teachers to schools. What, if any, school
remedy is appropriate under such circumstances remains to be

considered.

a. The district court's order. There are ample reasons

why the district court's order requiring mandatory transfers of
black I.P.S. students in order to achieve a 15% black ratio in
eight of the 10 added defendant school districts cannot be
~squared with prevailing legal standards. Foremost among these
is that such mandatory transfers across district lines are not
related to the nature of nor necessary to correct any constitu-
38/
tional violations identified by the district court.

The use of mandatory reassignments of students as a remedy

for school segregation evolved in cases where the violation was

38/ '"The controlling principle consistently expounded in
our holdings is that the scope of the remedy is determined
by the nature and extent of the constitutional violation."
Milliken v. Bradley, 418 U.S. at 744,




direct and systemic discrimination in the assignment of
minority race students by school authorities. The use of
racial percentages was necessary to determine whether the
dual system of assignments would be or had been eliminated.

~ Brown II was a call for the dismantling of
well-entrenched dual systems. . . . School
boards such as the respondent . . . [were]
clearly charged with the affirmative duty to
take whatever steps might be necessary to con-
vert to a unitary system in which racial dis-
crimination would be eliminated root and branch.

* * *

Rather than further the dismantling of the
dual system, [respondent's 'freedom-of-choice']
plan has operated simply to burden children and
their parents with a responsibility which Brown
I1 placed squarely on the School Board.

Green v, County School Board, 391 U.S. 430, .437,.441-442 (1967).

Conversely, if it is fair to characterize the violation here as
the setting of impediments to blacks residing outside I.P.S.
borders, it does not follow that either the involuntary trans-
fer of black students or relocation of black families is
necessary or appropriate to cure the wrong.

In any event, reading the district court's past deci-

sions as a whole and considering the uniform 15% formula adopted

and its exclusion of Washington and Pike Townships (which already

have enrollments approaching 157% black) from the remedy, it
appears clear that the predicate for the order is to ensure
the distribution of a percentage of blacks sufficiently

tolerable to avoid "white flight".
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Use of this theory to dictace the nature and scope
of an inter-district remedy is erroneous for several reasoms.
First, it was rejected as a basis for crossing district bound-
aries 1o Millikem., 418 U.8. at 740, and by this Court im the
instant case. 503 F.2d at 78-80. Second, it implies that
there is something wrong per se with a majority black school

that must be remedied (but see Swann v. Board of Education, .

GUTITE. I at 22 (1971)) or that there may be no remedy
for unlawful segregation if a majority white school can-

not be assured. Third, the factual underpinnings for the’

theory that an influx of any particular percentage of black
students will produce resegregation are weak and incomplete,
at best, and fail to account for certain recent circumstances

394
which may serve to ameliorate legitimate concerns. Moreover,

39/ See our brief in 73-1983, pp. 18-28, for a more complete
discussion of the studies and evidence pertaining to resegrega-
tion and the "tipping point" theory in the context of the
Indianapolis area. For example, the circumstances today may
be quite different than in the past if it is true that the
massive influx of blacks into urban areas has ended. Also it
may be too early to evaluate the influence of the Federal
Fair Housing Law, 42 U.S.C. 3601, et seq., and local fair
housing ordinances which, as the court below noted, have only
recently become applicable to a significant amount of housing.
332 F. Supp. at 662, n. 30. The rapid increase in the number
of blacks in Washington and Pike Townships (and decline in
I.P.S.) suggest that their influence may be significant.
According to intervening plaintiffs' Ex. J, black enrollments
increased from 884 in 1968-69 school year to 2121 in 1974-75
in Washington M.S.D. and from 112 to 393 in Pike M.S.D. 1In
I.P.S. the total black enrollment increased year-by-year to a
high of 38,542 during the 1971-72 school year. Thereafter,

it leveled off, and declined to 36,935 by 1974-75 which is
about the same number as when this suit was brought in 1968.
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recent enrollment data for I.P.S. schools (Attachment A,
hereto) indicate that most of those schools have held racial
compositions projected for them -- some well above the per-
centages designated as '"'tipping points'" by the district court.

It also should be noted that under the district court's

plan, the whole burden of avoiding ”tippiz% point'" schools is
4/

involuntarily thrust upon black children. GE+ s Cismaros . v.

Odrpus BhBiStisTaSeD! o467 Fe2d 142,,153,(C:A. 5, 1972) and

cases cited therein (holding that in fashioning transportation
plans invidious discrimination on the basis of race, through
imposition of the burden of desegregation on minority groups,
must be avoided). Finally, the nature of the remedy seems to
ignore the principle that, consistently with the requirement
of "all-out desegregation', the court should seek the plan
which is the least disruptive in terms of moving pupils long

distances from their homes. See Swann, supra, at 30-31; 20

U.5.C. 1702(bd.slilds

_ﬁg/ One of the consequences of this may be to disparage
unduly the interest of a parent in voting for school board
members who control and direct the education of the parent's
child. See Kramer v. Union Free School District, 395 U.S. 621
(1969); Milliken, supra, 746, n. 21.




b. Suggested disposition on remand. As previously

stated, we believe that a provision permitting the voluntary
transfers of black students residing within I.P.S. to the
added defendant districts, in conjunction with the final
desegregation of I.P.S. schools, would be in tune with the
inter-district effects of racial discrimination found by the
district court, and otherwise makes sense. Quoting from p. 25
of our brief as appellee in the prior appeal:

[Wlhere transfers across district lines
have been allowed in the past for educational
purposes, and where black children have been
effectively excluded from the opportunity to
attend schools in particular systems and must
instead attend schools in a de jure segregated
system because housing discrimination has deter-
mined where they may attend school, part of the
remedy for the de jure segregation may be trans-
fers across district lines. 'Provision for
optional transfer of those in the majority
racial group of a particular school to other
schools where they will be in the minority is
an indispensable remedy for those students
willing to transfer to other schools in order
to lessen the impact on them of the state
imposed stigma of segregation.' Swann, supra,
Qs 265

Such a proviéion could be effected by simple directions
on remand and serve to expedite the conclusion of this long-
pending lawsuit. It may well have significant practical
value in the fashioning of a final desegregation plan for

I.P.S. since, as we have previously noted in detail, a




substantial number of blacks in I.P.S. reside close to
predominantly white, non-I.P.S. schools and (partially
because of the awkward geographical outline of I.P.S.
{e.g. the "flapping wimgs" of the "trussed fowl", 332 F.
Supp. at 656)) may well have to pass such schoo&f in
order to reach the nearest white I.P.S. schools.__/ Such
a provision also appears to be not inconsistent with

42/ 43/

Indiana law or federal legislation and would involve

41/ See Brief of United States in Nos. 73-1968-1982 and 1984
at pp. 30-31. This point is well illustrated by an analysis of

transportation routes in prior desegregation plans proposed for
1.-P.8 :

ég/ Besides the administrative mechanism for effecting inter-
district transfers established by the Indiana Legislature,
Indiana law has long provided for voluntary transfers between
districts. The main criterion of that statute is whether the
child "can be better accommodated in the public schools of
another school corporation of this state," and the transferring
school district is required to consider the proximity of
scheaalls . . . to the residence of sueh child desiring the
transfer, the kind and character of the roads to each, the
means of transportation, if any, to each, [and] the crowded
conditions of the schools in either of the two corporations

." Burns Ind. Stats. 28-5001.

43/ In our view, such a provision would be completely con-
sistent with Equal Education Opportunity Act of 1974. See
g EiRG. e, L7212, 1713, 1713 amd 1756.




only a very modest intrusion into local board autonomy, if
reasonable objections could be voiced at all  The contention
that an order permitting such voluntary transfers is legally
and practically appropriate is further buttressed by the fact
that at least five of the virtually all-black housing projects
operated by HACI are located within a few blocks of five of the

added defendant school districts. See n. 54, infra. Finally,

if such a provision is adequately supported by the availability
of free transportation (where necessary), and appropriate pro-
motion and notice to students and prepération in receiving

schools (see Swann, supra at 26), it, together with the future

availability of non-discriminatory housing opportunities may

serve to ameliorate the '"dilemma' caused by fears of 'white

flight" which has so preoccupied the search for a remedy.




4, The District Court's injunctions against HACI. The

housing discrimination with which the court below was concerned
on remand, as indicated from the discussion above, was not
alleged discrimination in the placement of housing within certain
parts of IPS vis a vis other parts of IPS.éﬁ/ The court was
concerned with discrimination which tended to isolate black
families -- and thus students -- in IPS vis a vis other school
districts in Marion County. Specifically, with respect to HACI,
the only issue on which evidence was presented concerned alleged
discrimination in the placement of family-type low-income public
housing projects. And the order of the district court (App. of

IPS, p. 30, paras. J and K) related only to future actions of HACI

concerning such housing and was tailored to deal only with the

question of the continued isolation of black students in IPS as
a result of the placement of such housing.

The issue before the district court was not the housing
opportunities currently available to black residents of Marion
County or the purpose and effect of HACI and MDC policies and
practices on the availability of such housing nor the appropriate

remedy, if any, to correct such policies and practices. This is

44/ The court made findings on that question in its 1971 opinion.
2

332 F. Supp. at 662.




a school desegregation case,ﬁi/

and the court below properly
limited its consideration to the effect of housing discrimination
"upon the de jure segregation of IPS." 46/ Thus, defendant HACI's

discussion of cases such as Shannon v. HUD, 436 F. 2d 809 (C.A. 3,

(N.D. I1l., 1967); and Crow v. Brown, 332 F. Supp. 382 (N.D. Ga.,
1971) aff'd 457 F. 24 788 (C.A. 5, 1972), and the rationale under-
lying the relief, if any, granted in those cases largely misses
the point.

The record shows that the HACI operates eleven family-type,
low~-income public housing projects (App. of HACI, p. Al9). One
of the projects, Lockefield Gardens, was built in 1939 in Center
Township in a black neighborhood and at least since 1968 has had
100% black occupancy. (Tr. Vol. I, pp. 88 and 93 (March 18, 1975)).

The remaining ten housing projects, however, opened for occupancy

45/ As the Supreme Court noted in Swann, supra:

"One vehicle can carry only a
limited amount of baggage."
402 U.S. at 22,

46/ In its Pretrial Entry of December 13, 1974, the district court
described one of the issues on remand as ". . . the effect, if
any, of housing and zoning laws, rules, regulations, and customs -
in Marion County, Indiana, and its various political subdivisions
upon the de jure segregation of IPS." (App. of IPS, p. A5).

-




between June 1968 and June 1971 and contain approximately 1644
family units.él/ (App. of HACI, p. Al19). 1In 1968, when most of these
projects were being planned, the occupancy of two existing family-
type projects, excluding Lockefield Gardens, was approximately

70% black. (Tr. Vol. I, p. 88 (March 18, 1975)). By as early

as 1973 (App. of HACI, p. Al5) and thereafter (Tr. Vol. I, pp.
72-73 (March 18, 1975)), the occupancy of the family-type projects
has been approximately 98% black.ﬁgl Using the Housing Authority's
estimate of 3.5 children per family (Tr. Vol. I, p. 70 (March 18,
1975)), these projects, if fully occupied, contain approximately
5700 children who at some point will presumably attend public

schools.é"g

47/ Lockefield Gardens has been excluded from this total of umits.,
It is listed as containing 748 units for both family and elderly
(App. of HACI, p. Al9), but the record indicates that it is
presently largely unoccupied as family housing. See, e.g., App.
of HACI, p. A25,

48/ Wayne Ex. PP, Table III (App. of HACI, p. Al5) shows that as
of June 1973, HACI operated 13 public housing projects and that
two of these had black occupancy percentages of 29,2% and 32.7%.
However, those two projects, 17-7 (Barton I) and 17-20 (Barton II)
are reserved for the elderly, where there is a greater pool of
white applicants. Brief of HACI, p. 8; App. of HACI, p. Al9.

The remaining 11 projects are designed for family occupancy and
each is virtually all-black.

49/ HACI has, of course, been aware of the racial occupancy of
its projects and the racial composition of the pool of applicants
during this period of time. Tr. Vol. 14, pp. 2621-24, July 5,
L9759,
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The reasons for the placement of every one of these
projects within IPS, and the legal consequences, if any, flowing
therefrom, were the issues considered and ruled upon by the
court below. It is undisputed that HACI, af all times, had the

authority under state law to construct public housing five miles

beyond the boundaries of the old civil city of Indianapolis. It
is also undisputed that in order to get HUD approval for a low-
income housing project HACI had to obtain a cooperation agree-
ment with the appropriate local governmental entity in order to
ensure the provision of adequate services to the occupants of the
hireject. (TE %el. IL, pp. 256-57 (March 18, 1975)).

The criteria utilized by the Metropolitan Development

50/

Commission, or its predecessors,”  in recommending public housing

sites were:

(1) availability of municipal services, such
as water, sewer, utilities, police and fire;

(2) availability of public transportation;

(3) availability-of employment within reason-
able proximity;

(4) availability of schools, parks, and shopping
areas;

50/ Land-use zoning has been a county-wide operation since 1957,
applicable both inside and outside city boundaries. Tr. Vol. 9,
pp. 1769-70 (June 26, 1973).




(5) consistency with the plan for residential
development, 51/

There are, and since 1968 always have been, a large number of sites
outside of the IPS boundaries that are suitable for multiple family
dwellings.ég/ The reason given by defendant HACI for initially

not considering the placement of any public housing projects
outside IPS was that they could not guarantee sewer and utilities
services to the project since the County Commissioners had

refused to enter into a cooperation agreement with HACI. (Tr. Vol.
2, pp. 255-58 (March 19, 1975)). But their exhibits demonstrated
that sewer service had been exténded from the city into the sub-
urban areas on a number of occasions to facilitate construction

of multiple family dwellings, (Tr. Vol. 2, pp. 214-15, (March 19,
1975)) and that police and fire protection had been extended to
businesses located outside the city on a contract-type basis,

(Tr. Vol. 1, p. 169 (March 18, 1975)). So it would appear that

the cooperation agreement with the City of Indianapolis could

have been used to satisfy the need for assurance of the provision

of such services.

51/ Tr. p. 255, Vol. II (March 19, 1975).

52/ In fact, defendants have relied heavily upon the availability
of such housing to demonstrate that there is housing outside IPS
available to black persons.

=39 o



The other reasons given by HACI for not locating public
housing outside IPS were also not applied in similar circumstances
with respect to other types of multiple family dwellings%zénd,
finally, the only claim made was that the projects had to be
located in IPS because of the availability of public transportation.
(Tr. Vol. 2, pp. 263 (March 19, 1975)). But the projects constructed
between 1968 and 1971 are not in the center of Indianapolis; most
are located on or within a few blocks of the boundary line between
IPS and various defendant suburban school districts.éﬂ/ The distance

between the project sites actually used by HACI and suitable

multiple~-family dwelling sites in the defendant suburban school

53/ E.g. employment opportunities, schools and other public services
appeared to be amply available in areas outside IPS. (Tr. Vol. 2,
pp. 260-62 (March 19, 1975); 75 MDC 6; 75 MDC 8; 73 Pl. Ex. 12.,)

I1f such services were lacking it was not an obstacle to locating
other types of public, multi-family housing there.

54/ The exchange between the court and a witness noted above with
respect to Clearstream Gardens, footnote 34, supra, applies to most |
of the projects constructed between 1968 and 1971, For example,
Rowney Terrace is located ten blocks north of Clearstream Gardens
on the same boundary line between MSD Warren and IPS; Raymond Villa
is located approximately four blocks north of the boundary line
between Beech Grove and IPS; Laurelwood is located in a narrow arm
of IPS that extends into, and is surrounded on three sides by,

MSD Perry; Eagle Creek is located on the boundary line between IPS
and MSD Wayne; and Concord Village is located approximately one-
half mile from the Speedway boundary line. See 75 MDC 6; 73 Pl,
Ex. 12, Together these five projects contain 802 family units

(see App. HACI, p. Al9) and using the 3.5 factor referred to supra,
it could be estimated that approximately 2,807 black children
reside therein, assuming full occupancy.
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districts is not a matter of several miles but only a matter of

crossing the streeté‘ or constructing a few blocks further south,

east, or west of the site actually used.ég/ Under such circumstances

the availability of public transportation could not have been a

legitimate reason for choosing a site in IPS as opposed to an

available site in one of the defendant suburban school districts.
On this record, the only discernible difference between

the project sites used and other available sites was, as noted

by the court below, the public school system the children

residing in the projects would attend. (See, Tr. Vol. 1I,

pp. 289-90 (March 19, 1973)). Given the historical context in

which these project sites were selected and the clear and fore-

seeable racial impact of the actions of defendants HACI and

MDC, the court below properly concluded that "[t]he location

of these housing projects . . . has obviously tended to cause and

to perpetuate the segregation of black pupils in IPS territory,"

55/ E.g., Clearstream Gardens and Rowney Terrace. l

56/ Compare the sites of public housing projects in MDC Ex. No.
6 with the nearby sites in the suburban school districts of
Sections 235, 236 (New) and 221(d) (3) and (d)(4) multiple-
family housing developments constructed or authorized by
defendants HACI and MDC.
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7/
(App. of IPS, p. Al2),” and "has directly and proximately con-

tributed to cause the suburban school districts of Marion County
. + . to be and remain segregated white schools . . . ." (App. of
IPg, p. A13).

The relief ordered by the district court concerning future
construction of projects in IPS (paragraph j) was directed toward
correcting the effects of the past discriminatory location of
all family-type.public housing projects in IPS (as well as
preventing the further impaction of blacks in IPS through
similar actions). Since HACI's cooperation agreement with
Indianapolis now covers the entire County, with the possible
exception of the "excluded towns,'" and since there are

numerous suitable sites for multiple-family dwellings outside

of IPS (see MDC Ex. No. 6), that limitation should not unduly burden

57/ Defendants contend that the actions of HACI and MDC have not
"increased" the number of black students in IPS. (Brief of HACI,
p. 21). The district court, of course, made no finding to that
effect. The actions of HACI and MDC in locating public housing
projects, however, confined a group of persons that was at least
90% black (the composition of the pool of applicants) to realistic
housing opportunities in IPS only. That group of persons is the
only housing market for which this record discloses the racial
composition. Thus, defendants arguments concerning the avail-
ability of other federally assisted housing in the suburbs is
irrelevant for two reasons: (1) the racial composition of the
market for such housing is not directly reflected in the record
and to the extent it is implied the market would appear to be

~ predominantly white (see p. 26, supra, footnote 35); and (2) the
persons in the above low-income housing market do not qualify for
the other federally assisted housing cited by defendants and the
only private housing available to them is located in IPS. (Tr.

Vol. I, p. 83 (March 18, 1975) and Tr. Vol. II,pp. 265~66 (March 19,
1975)).
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HACI, especially since there apparenily are no plans for any

58/

immediate construction of new projects., (B o Valicky phi8s,
March 18, 1975.) To the extent such construction is undertaken in
the future, however, it would serve to eliminate the confinement
of the present occupants of the existing projects and the
approximately 4000 current applicants for occupancy to housing
opportunities solely within IPS. Thus, the relief seems clearly
directed to remedying the violation found and within the equitable
discretion of the trial court.

The above reasons also support the court's order (paragraph
k) with respect to Lockefield Gardens, insofar as the order.concerns
future renovation for family-type units., The motion to modify
filed by defendant HACI, contrary to the suggestion in its Brief,

p. l4, does not show that the Lockefield Gardens renovation is part

of a metropolitan-wide housing plan.égj The affidavits in support

58
38/ Accordingly, the court's order does not appear to present the

apparent legal and practical complications of ordering one city
housing authority to construct projects in areas within the
jurisdiction of other housing authorities and units of local
government as are involved in Gautreaux v. Chicago Housing Authority,
503 F.2d 930 (C.A. 7, 1974) cert. granted, sub nom., Hills v.
Gautreaux, No. 74-1047, 44 U.S.L.W,. 3010,

5
pay Should defendant HACI develop such a plan or show that future

construction they may wish to undertake would not serve to perpetuate
the impaction of blacks in the IPS portion of the City of Indianapolis,
it might serve as a basis for a modification of the court's order,

even if some of the construction of housing projects is to occur in
IPS. Cf., Gautreaux v. Chicago Housing Authority, supra.
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f the motion (App. of HACI, pp. A23-4, 25-30), show only a
ontinuation of the discriminatory policies and practices which
the court order was designed to correct. The only basis given
for asking the court to allow an exception for the Lockefield
Gardens renovation is that plans have already been made and the
expectations of the persons involved may be disappointed. The
affidavits do not disclose any unsuccessful efforts by the
defendant HACI to explore alternative uses for the committed
federal funds or to seek a modification of its quit claim deed to
the Lockefield property nor do they disclose any other basis for
laiming possible irreparable harm to HACI.QQ/ Indeed, the outcome
of this case may affect the reasonable availability of public schools
in the Lockefield area and, thus, one of the criteria which
defendants have said they consider in locating housing projects.-lJ |
he court has, of course, retained jurisdiction to consider future

requests for modification of its orders. On the showing made by

To the extent that the defendants read paragraph k of the order
s requiring the eviction of current residents of family units even
if they are unable to acquire adequate housing elsewhere (App. of
CI, pp. A20-A21), we believe they give the order too broad a
eading. In denying the motion to modify, the court below only
irectly addressed the renovation aspects of the motion (App. of
£L, p. 462).
1/

See, supra, p. 38-39.




defendant HACI, however, it cannot be said that the trial court

abused its discretion in refusing to modify its order with respect

to Lockefield Gardens at this time,

CONCLUSION

For the foregoing reasons, in Nos, 75=-1730 to 75-1737, 1765,

1936 and 1964, the judgment of the district court should be vacated,

but with directions for appropriate modifications, as suggest above,

on remand. In Nos. 75-1965, and 75-2007, the decision below should

be affirmed.

JAMES B. YOUNG
United States Attorney

Respectfully submitted,

J. STANLEY POTTINGER
Assistant Attorney General
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ATTACHMENT A

I1.P.§.
PERCENTAGE NON-WHITE ENROLLMENT¥*

School 1972 Comm. 1973 1974
1 98.6 N.C. 98,6 99,7 !
2 23,7 2175 29.3 25.3 !
3 0.7 Vo b I 30.3 '
4 99,5 39.8 45.6 & b g | |
5 5729 NG, 60.8 75.6 N
6 - - - = !
7 38.8 NoCo = = |
8 117 15.2 1334 14.7 |
9 32.1 - - - i
10 - - - - |
11 40,7 e, 8521 64.0 !
12 30.7 20.8 17.8 - ;
13 - - - - i
14 6.9 15.1 15.3 1257 :
15 0.6 2715 15.1 13.6 g
16 11.8 - - -
17 - - - -
18 0.7 19.2 16.2 15.6
19 3.8 20.4 el 19.4
20 11.8 20,1 18.9 18.9
21 9.9 20.2 18.5 18.0
22 9.1 15.0 16.0 17.6
23 - - - -
24 - - - -
25 - - - -
26 93,0 38.0 48,7 42.0
27 86.5 N.C 89,3 91.3
28 3.0 20.4 18.3 19.1
29 100.0 - - -
30 0.7 30.8 16.7 L
31 0.0 19.1 15.2 14,1
32 9,1 - - -
33 7l 27.4 2807 21.9
34 0.6 19.6 19.5 21.4
35 0.0 19.2 15.0 15.6
36 100.0 - = =
37 99.0 34,9 44,8 42,1
38 94,2 254 38.0 381
39 bis2 20.1 16.3 15.9
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School 1972 Comm. 1973 1974

81 2.5 20.0 19.6 22.3
82 0.0 20,2 24,1 24.1
83 63.1 N.C. 84.8 87.5
84 6.8 15.2 15.9 20.2
85 12.7 N.C. 13.6 13.0
86 53.2 N.C. 50.0 46.6
87 100.0 29.9 38.6 36.6
88 0.5 15.8 14.7 16.1
89 3.7 18.89 19.1 21.8
90 8.0 15.0 14.8 17.0
91 18.7 N.C. 31.2 36.2
92 4.0 23.18 26.5 31.3
93 1.0 25.7 22.1 25.6
94 0.6 25.7 37.0 38.3
95 %, 7 22.4 21.5 24,6
96 0.8 16.4 12.3 11.6
97 25.4 NG 29.5 28.6
98 0.2 19.8 16.2 it
99 39.7 N.C. 38.0 37.0

100 A 15.1 15.1 16.7

101 36.2 N.C. 37.0 37.3

102 1.2 19.9 22.1 25.5

103 3.3 19.8 20.6 22.5

104 45.8 22.4 24,6 3

105 0.4 19.8 19.9 21.8

106 24.0 Res, 19.9 21,8

107 6.1 21.5 iF.7 19.0

108 1.8 7.7 7.3 3057

109 0.9 19.8 14.8 9.6

110 99.2 N.C. 99.3 99.5

111 37.3 34,3 33.3 30.7

112 68.2 38.0 48.5 47.4

113 6.5 e 25.7 30.7

114 52.5 ~ S 33.4 34.6

The first three columns of this chart are taken from the table
set ou¥ 1 ‘the August 21, 1974 opimiah @f Ehis Court. » 503 7 .26
at 76-77. The last two columns represent the non-white enroll-
ment for the schools involved for the 1973-74 and 1974-75

school years, and are taken from IPS' pre-trial submission of
December 23, 1974. '"Comm." refers to the enrollment projections
contained in the Commissioners' (Court-adopted) 1973 interim

plan (N.C. refers to "mo change'" and -- indicates a discontinued
school).
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Royse, Travis, liendrickson
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Mr. Gray Landau and

Mr. Ronald Shannon
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Indianapolis, Indiana 46204

Mr. Lewis C., Bose
1100 First Federal Building
Indianapolis, Indiana 46204

Mr. Dcnald P. Bogard
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219 State House
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Mr. William M. Evans Mr, William E. Marsh :
1100 First Federal Building 735 West New York Street !
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Mr. Donald A. Schabel
111 Monument Circle
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