IN THE UNITED STATES DISTRICY COURT FOR THE
EASTERIN DISTRICT OF MESSOUIRI

EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
CIVIL ACTION RO. 70-C-108

MEMORANDUM OF THE UNITED
STATES IN OPPOSITION 10
THE MOTIONS OF DEFERDANT
CORNET & ZEIBIG, INC.,
ALTERNATIVELY, TO DISMISS,
TO _STRIKE, FOR JULGNENT ON
THE PLEADINGS, OR FOR
SULMMARY JUDGMENT

JOHN H. ARMBRUSTER AND COMPANY,
et al..

I Defendants.
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Defendant - Cornet and Zeibig, Ine., ~ has meved

this Court, alternatively, to diémiss thie getion; o
strike the operative paragraphs of the complaint, for
judgment on the pleadings, or for summary judgment. |

I addition to repeating certain contenticons made im Che
Motion to Stirike of individual defendants Corpet ei dl.,
filed on ox abowt Mareh 3J1.; V9M, o vhiel wa have coilles
'responded,.these latest motieons raise the feolleowing

issues:

%/ The motions here at issue weve filed om belialE of
individual defendants Cornet, Zeibig, McMahon, Gorman
amd Drain.  Hewever, on May 1, 1970, this Couiit erdbucd
thie wubstitution of Cornet & Zeibig, Ine. for the
individual defendants.



(1) Whether racial discrimination with respect
to the sale or rental of single family houses was un-
Lawlful prior to Jamwary 1, 1970 when practiced by persoms
‘in the real estate business, as distimguished from the
owners of such houses;

(2) Whether, as a matter of law, the evidence
adduced or to.be adduced by the Govérnment ie imseffiellent
to show a pattern or practice of resistance Ly the enjoy-
ment of rights secured by the Fair Housing Act, within
the mesning of 42 U.8.C. 3613

(3) Vhether the unqualified prohibition.in L2
U.S.Cs. 360EEa) again;t gtatements of racial preference
with respect to thé sale or réntal of a dwelling applies

to oral as well as written representations.

DISCUSSION

v Tﬁé Reesrd BDefore thes Court

While one of defendaﬁts' current motions is for
summary judgment, the defendant seeks primarily to test
'th¢ legal sﬁfficiency of the complaint, as elaborated
»by the Answers to Interrogatories. A letter from counsel
fof Cornet & Zeibig to counsel for plalntiff makes it
clear that the form of a summary judgment motion was
used for the sole purpose of enabling defendant to place
before the Court an affidavit showing that eertain incidenis
during 1969 described in our Answers to Interrogatories

dealt with single family homes. Consequently, the



general proposition obtains that for purposes of these
notions, the allegations of the complaint, as further

elabeorated in the Answers to Interrogatories, are te be

%/

taken as true.—

In this regard, we repeat for the Court's con-
venience the text of paragraph & of the Complaint, which
applies to all defendants and summarizes most of the
Government's allegations:

4. The defendants follow a policy and
practice of furthering and perpetuating
patterns of racial segregation in housing.
This policy and practice has been implemented,
among other ways, by the following:

(a) The defendants have failed and
refused to show black persons listings
for houses in predominantly white neigh-
borhoods while at the same time making
such listings available to white persons.

(b) The defendants have made listings
for houses available to black persons only
in changing or integrating comnunities,
repiresented by the defendants as including,
among others, the municipality of Uni-
versity City, Missouri. At the same time
the defendants have made listings for
houses in such communities unavailable
to white persons.

(c) The defendants have made state-
ments of racial limitation and preference
with respect to the sale or rental of
dwellings, ineludine in partigular, state-
ments to white persons that black persons
are moving into or residing in certain

%/ B.g., Bdwards v. Dunean; §55 F. 2d 998, 980 (Gelh Gl
1966); Umited Stares v. GCeergia Powax Ce., 0L . Topp.
538, 941 (N.D. €. T96).




residential areas and that such
integrating areas are undesirable. .

(d) The defendants have advised
black persons that houses in white
residential areas were not available
for purchase on asserted grounds that
the houses were covered by offers for
contracts or were temporarily off the
market, when in fact such houses were
available for purchase,

(¢) The defendants have, on ac-
count of race, and in order to preserve
residential segregation, given different
and conflicting advice to white persons
and to black persons as to the desir-
ability of neighborhoods in which such
persons wish or may wish to purchase a
dwelling.
The Complaint also charges several defendants, including
‘Cornet and Zeibig, with racially discriminatory utiliza-
tion of a nultiple ligting serviece .in wivlaiion of 62 8.0,
360606.
-The character of these allegations has been further
elaborated by our answers to jinterrogatories from the
various defendants. With respect to Cornet & Zeibig, the

'following evidence 1is before the Couff on,the.samé basis

as if the.afﬁected persons had filed affidavits.i/

%/ By agreement between counsel for Cornet & Zeibig, Inc.,
and counsel for the United States, the statements and ex-
periences attributed to Mrs. Hedy Epstein, Mrs. Lorraine
Parks, and Mrs. Sarah Standefer in our Answers tc In-
terrogatories of this defendant are to be considered as
testimony under oath for purposes of these Motions only.



(1) Henry A. Muckerman, an employee of the
Cornet and Zeibig office at Clayton and

Woods Mili Boads sald, ‘en July 11, 1969, iun
response to & question by a co-worker as to

what is done if a "colored" wants to buy a

house ~ "We don't sell unless there axe

‘colored! on the block already." He added

that his Firm tells the seller to take the
‘house off the market for about two weeks and
telis the buyer that the seller is no longer
selling the house, (Answers, p. 5 - Mrs, Epstéin)
(2) On November 3, 1969, Mildred R. ﬁorsyth

éf the defendant's office at 37 North Meramac,
told a person inquiring about selling her
house, that the firm neverlseiis e coloredoi
Lf “they" agk for a-spéeifiec oudey thioy one
" told there is already a contract on it,» Mrs.
Forsyth then went on to déscribe in detall-the
- procedures by which the sazles personnel of
Cornét and Zeiblgy - Ine., insure that at least
.certain houses are never shown or sold to
blacks, adding that they were careful never to
put this in writing because "you never know
when your records might be sﬁbpoehaed."

(Answers, pp. 5-8 - Mrs. Epstein)

%/ This obviously refers to the firm's policy with respect
to white neighborhoods.

w0 s



(3) June Morrissey, of the same office
as Mr., Muckerman, on November 6, 1969
told another white person inguiring about
selling her home of the procedure used
¢ A
by defendant's agents to insurc that
certain houses are not sold to Negroes.
Mrs. Morrissey, in addition to recounting
the technique of telling Hegroes that a
house bas a comtraet on it (when it does
not), added that another mode'is to send
blacks to Coxnet & Zeibig's office in
Clayton and steer them diveetly to
University City., (Answers, p. 8,
Mrs, Standefer)
In addition, the Answers reflect that black and.white persons
making simila: inquiries about houses for séle were given
different listings of houses for sale znd conflicting ad-
vice about the desirability of ceftain areas, particularly
University City. . (Auswers 1-3, 5..9) .~ -ln-panthienlion, o
white persoﬂ was told University City was "not a good
‘area . . o.the houses are rundown and the lawns are unkempt"
(Answer 5(a)), while a black person was told, by thg Sane:
employece of Cornet and Zeibig, that "University City was

a nice place." (Answezr 9(a),.



Since the Complaint alleges a pattern or practice

of resistance to fair housing "by cach defendant, and by

the defendants céllectively,” our Answers to the in-
t:rrogatories propounded by other defendants also shed
light on the merits of the case against Cornet and Zeibig.
We do not deal with these answers in detail here, except
fio ggy that they refleect with respeck. te. cach sefendess
not_only incidents of steering whites and blacks to
racially selected areas and refusals to sell in "opposite
- race" areas, but also admissions that this is pursuant

to & pelicy. .. Consequently, the Ansﬁerg to Interrogatories
also reflect a potential showing by the Government in ac-
cordance with the allegations in-the Complaint, that-
“Corﬁetheibig's conduct is a part of a broader multi-
defegdant pattern.'

The Complaint itsélf does-not specify that the
alleged discrimination is limited to single family dwellings,
and the answers to interrogatories make it élear that the
. policics communicated to ouE witneéées by agents of the
defendants are general antiuintggration'policies applyimg 3

to any kind of heouwsing, By the affidevit of one af ils

*/ A striking example is contained at page 7 of the Answers
to the Armbruster interrogatories, wherein-it is stated
that an Armbruster representative told a white inquiring
about listings that you “dea't want e sét @ [wiilce

pergon)] ia the wmidst of "comoms' -= . . . Dy cooms T maen
nillggers., " : '



Vice-Presidents, however, Cornct and Zeibig has established
that the addresses of the specific houses to which our
Answéfs to that defendant's interfogatories réfef are
siﬁgle family louses. This fact is undisputed, and it

is almost the entire foundation for Cornet-Zeibig's

attack on our case.



B. Racial Discrimination by Real Estate Companies
Pyiey te Japmary 1. 1970,

Cornet & Zeibig's principal contention in e
motions is that our Answers o Interrogatories disclose
that our case deals with single family houses, that
the incidents described in our Answers occurred in

1969, and that the defendant's alleged conduct was

therefore lawful by reason of the limited statutory

exemption from coverage relating to single family
s :

houses  sold or rented by an owner during 1969. We

disagree, We belicve that this exemption, designoed
to protect the privacy of a single homeowner, does
nét apply to patterns of discriminatory conduct by
real estate companies., ‘Moreover, even if the exemp-
tion were applicable e professionéls Lilse these
defendants, the action should not be dismissed be-
cause the defendants' policy was not limited to
single family houses, and because, as the Court of
Appeals for the Eighth Circuit expressly held in-

Undted Stdtaes v. Sheetmatal Workers, 406 P. 2d 323

(8th Cir. 1969), a patterw or pradtice of tesistesce
to civil rights laws can be shown without specific

post=det -digeriminatery ineidents, 1f there has beem .

%/ 42 U.S5.C. 3603(b)(1).



inadcquate action to undo the effects of pre-Act dis-~ .
eriminstion. ‘The record before the Court reflects e
isteps by any defendant to corvect the effeets af iEs
pre-Act conduct,

- Hlha Single—Family.House ixenption protects. the

privaey of ouners cnd deoes noi apply te ragially
discriminatory activities of real estate brokers.

The issue of the single family home exemptions
deoes b drise im this easé im a vecuum. - -Hhils ds ek
a situation where Cornet & Zeibig and its co-defendants
ard charged. with veluetemt obecidnce U diécriminatory
instructions from an owner of a singlé_famiiy house,
The complaint alleges, on the contrary, that the de-
fendants follow a policy - thejr policy - of
perpetuating segregation. Both the complaint and
the Answers to Interrogatories show how this is
allegedly done. When, (as Mrs. Epstein will testify)

.a Cornet and Zeibig representative stated that "

we
don't sell unless there are colored on the block
alieady,"™ and that e Fell ‘the saller to take the
.house off the market for about two weeks [when blaclks
inquire]", it is apparent that we are dealing with a

policy of diserimimatien that eriginafes from Cofnet

& Zeibig, not. from someone else, The issue is

=



whether a statutory exemption designed to protect the
privacy of the individual homeowner is-applicable to
large real estate companies charged with manipulating
the racial characteristics of, and of segregating or
resegregating, entire communities, We think not,

The predicate for defendant's contention that
real estate agents were free to discriminate in 1969
s 42 1.8,.C, 3903(b){1), vhich provides im pertincme
part as follows:

(b) . Nekhing in section 36064 (other than
subsection (¢)) shall apply to
(1) eany single-family house sold or
rented by any ouner, preyided that such
private individual owner does not own
more than three such single-family
houses at any one time.

ots ot ot
Al £4)

Prowided Suetlier, that alter Decem-
ber 31, 1969, the sile wr antal of gy
such single-family house shall be ex-
cepted frem this title emly. Lf such
house is sold or rented (A) without the
use in. any manner of the sales ox
rental facilities o the sales o
rential services of any pesdon in the
business of selling or renting dwellings,
or any employee or agent of any such
broker, agent, salesman, or person and
(B) without the publication, posting
or mailing, after notice of any adver-
tisement or written notice in violation
of gecien $0L(e) of whns toile . . W .




Defendant argues that since the "further" proviso
eliminates the exemption for a single-family house
sold or rentgd by an owner if such an owner uses a
pedl estate agemt only gfter Decedgber 31, 1969, it
foliows that real estéte agents, like individual
owners, were not precluded from discriminating in
1969 i selling ‘single~family houses, . In:our-judg-
ment, this argument misses the main purpose of the
exemption in §3603(b) (1) and leads to a self-
contradictory reading of Title VIIL,

Defendant's attempted reading of the statute
produces an anomalous result.. Under the fif§£ proviso
| Section 3603(b) (1), any person oﬁnihg four houses was
not entitled to: the single family howse ouner chenp-
tion and,aceordivgly, vas subjeet to all the pro= -
hibitions in §3604, even in 1969. Yet, the possible
effect of his discrimination on- the housing problems
of this country ~is' minimal, compared with the effects
produced by discriminating real estats flvms wine
féontrbl_the.bulkﬂof residential sales. .We have set ..
rfofth in our Answers instances of the four defendants
steering blacks toward University City and whites away
from there, @nd of a poliey of refising to sell ta
Blacks in white areas or to whites in black or
changing areas. This practice, which creafes and

perpetuates ghettoes, is among the very kinds of ills

N
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with which Congress was concerned in enacting the
Fair Housing Act. However, defendant's reading of
the exemption for owners of single family houses would
permit a major operation such as that here alleged to be
ébsolutely image  from Title VIIL duving 1969, while @it
the sane timé prohibiting discrimination by the owner
of “four houwses whe cam hardly. affeet racial  residen~
gial’ pattesng at all, This incemgruous vesule Tlcsine
from defendant's construction of the statute militates
in favor of a reéding by which the aetivilies of weal
estate agewts would be faxr more civesmgeribed. ~THe
language, legislative history,-and judicial construc-
tion of the exemptieon axe all copsigtent Gl 2
reading ﬁhich avolds the inecongruities inheyxent in
defendant's position.

Section 3603(b) (1) does not exempt from coverage
all single-family houses. Rather it exempts such houses

L

only if they are "'sold or rented by an owner.'
show in detail below, the Congressional concern here,
as with the "Mrs. Murphy" exemption in §3603(b)(2),

was with the discretion given to primate imdigildimais

in ‘certaild Timited types of Teal cstate Cramnsacticis.
To ascertain the limits of that discretion and, cor-

respondingly, the extent to which real estate agents



were subject to the Fair Housing Act during 1962, re-
guires an amalysis of the history of §3603(k)(1l), of
the other provisos to that subsection, and of the
correlation between these exemptions and other sec-
fions gf Tithe VIIIL,

What is mow Title WILT of the Civwil Rights Act
of 1968 first appeared as Title VI of the Administra-
tilen"s emnibus civil pights bill of 1967 imtradueed
in the Senate in February 1967 as S. 1026 (90th Cong.
lst Sess.). The several titles of this bill meaie
separated, and the housing title was separafely'
introduced as S. 1358 (90th Cong. 1lsit Scss.}.

In February 1968, while the Senate was con-
sidefing H. R. 2516 (a bill containing the versiom
of all titles except housing of thé administration's
original biELl passed by the House in August 1967),
Senators Mondale and others. offered a bill identical
ta S.- 1358, 2 an-amstdnent Lo . B. 2356 (14 Geiigs
Ree., 8. 98Q, daily.éd; Feb. 6, 1968). Neithez the
héfiginélﬁé. lB;é ndf the version of it offered A
an smendment to H:. B, 2516 contained any provision
analogous to the single family house-owner exemption

now found in §36C3(b)(1).

- 14 -



After approximately three weeks of debate on
Senator Mondale's amendment, it was unanimously agreed
i e Bl By rakled, ol Senater B
housing amendment ("In the nature of ‘a substitute'")
wae imtroduced (114 Cong. Rec. 8. 187577, daily ed.
Feb, 28, 1968). The Dirksen amendment contained the
first single family house~owner.ekemption. The amend-
ment excluded from coverage:

(1) any single~-family house sold or rented
by an cwner residing inm such house at the
time of such sale or rental, or who was the
most recent resident of such house prior to
such sale or réptal: Puouided, [That afte
December 31, 1969, the sale or rental of any
such single family house shall be excepted
from the- application of this title only if
such house is sold or rented (A) without the
use in any manner of the sales or rental faci-
\ lities [continues in language identical to the
statulte ds endetedl.

There are no Committee or ather reperts wihiech deal widh
this exemption. Consequently, the intent of Congress
can best be gleaned from the character of certain pro-
posed amendments to define or augmént the exemption..
It is evident from the history of the provision that

the intent of Congress, by the single family dwelling

exemption in §3603(b)(1), was to exempt Lhe cumer, Dol

the bhouge.



Ia March, 1969, Sewator Byxd of Wesi Vinpginia jprcs
posed an amendment to the Dirksen substitute which provided
.as follows:

(1) None of the prohibitions contained
in this title shall apply to (A) any private
person with respect to the sale or rental of
a dwelling owned or rented by such person or
by such person and other private persons, or
(B) any real estate broker, agent, salesman,
6r other person while he is aeting in accors-
anece with lnstructions by amy private person
with respect to the sale or rental of a
dwelling owned or rented by such private per-
son or by such.private persoun.and other private
persons. - 114 Cong. Rec. S. 2040 (daily ed.
March 4, 1968). (emphasis added)

By ehis prOpoéal, Senator Byrd did net sugeest. that sasil
estate companies be permitted to discrimiuate; bt only
that individuals choosing to do so might secure the
coogeration of realtows. ‘In ah dftcmpl te gais SlUpnere
for this modest proposal, Senator Byrd amended it to
cover only one-~family dwellings (114 Cong. Rec. S. 2040,
daily ed, Mareh 4, 1968). Bven in that e Wk wis ras
jeéted (id. at §..2053).  The defgat of an anenilment
which would have allowed a realtor to discriminate when
dnstructed to do so suggests that a proposal to allow
Ahim to discriminate, absent the customer's discrimina-

tory imstruction, would have had-even Less euppeit.



Three days later, Senator Byrd introduced a second
amendment, also directed to exempting a private owner's
.discrimination in the sale or rental of his single~-family
ﬁouse. This preposal struck that portionm. of the Dizkden
substitute that required the owner either to reside in
the house or to have been the most recent resident, and
added two provisos:

Provided, that such owner does not own more
than three such single-family houses at any
ofie Lime: Proviced furiber, that in the cage
of any such single-family house by an owner
not residing in such house at the time of
such sale or who was not the most recent resi-
dent of such house prior to such sale, the
exempltion granted by this subsection shall
apply ouly with respect o ome suel: sale
within any 20 wenth geriedy: . .. . [cunEinuss
as present seetienl. 114 Cowg. Ree,. 8. 2355
(daily ed. Mareh 7, 196&].

This amendment, with the addition of the phrése "private
individual” before "owner'" was adopted by the Senate (114
Cotig. Rec. §, 3360, duily od. Madeh 7, 1SEaY, Hhe Giad
of conduct cited by Senator Byrd at 114 Gemg. Rec. 5. 2356
(daily ed. March 7, 1968) that he especially thought

should be exempt from the Act reflect the same concern

for the sensibilities of the owner as prompted the "Mrs.

ot /
o

Murphy' exemption in rental cases. In explaining his
o -

‘) 620,800, IREB@) .
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amendnent, Senator Byrd made clear that the thrust of
this section was toward the owner affected:

I believe, Mr. President, that Senators
will want to provide a clear-cut exemp-
Tien in the case of 4 single-familly
dwelling, especially when the owner
rents or sells the dwelling without the
assistance of a real estate salesman or
goenay. - Fd.

In fact, the debate on the amendment (114 Cong. Rec. S.
2355~60 March 7, 1968) concerns only the issue as to
whio qualifies as a private individual owher. Thils pae-

occupation with private individual owners shows that the

amendment was designed to exemplt a certain type of person
who chooses to discriminate in the sale of his house, not

any real estate agent or other person who chooges to dis-
b P

criminate in the sale of a partieular type ©f houéing.
As Senator Mondale put it, in comparing the
1iﬁiting pro&iéos bf'éénafor Byrd's anendment Lo :the
portions of what is now §3603(é)(1)»(2) (defining "a
péfééﬁ”. v o 1w the business of selling or rentipg

dwellings').:
Tha asmendment . . . would as it is presented,
incorperate aud. be palafed .t Ctlhicse \tHo. nHns
visions. If someone were trying to conform
to. the terms of the amendment ., ..-.-I think
the law is guite clear that We wveuld, if he
sold his own home three times or more in a
single year, or rented someone else's premises,
or sold someone else's premises more than twice
a year, become a person in the business of
selling ox rewting properiy. ; Llé Ceong. Bac,
S.- 2958 - (dally ed. Mavel 7, 1S964).

=gk :
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Senator Byrd agreed with this statement:

. « » I have attempted by my language to obvi-
ate. the situdtion T which the Sendtor lhas
referred, in which a real estate operator would
attempt to utilize this. language as a gimmick
and sell house after house, or transact rental
after rental, and thus. circumvent the purpose
and intent of the legislation. = (same)

Plainly, a real estate dealer, even a small;time dperator
-wﬁéugells only three houses, couid:n§t~sell his own single=
»family house discriminatorily;~ That is so because the exemption
was not intended to apply to the house, but to the individual
who is the owaer of.the heowse. ;L ik s éption,to dis~
criminate that-is exempted, A real estafé dealer has no
such-eption, and»he‘was not-given»that.option for 1969 or
thereafter merely because he 'is selling someone else's
single~family house, especially where:uas Hiemay the_dis—
criminatory policy iS'not contingent on the owneéer's wishes.-

While there are no decisions, to-the best of our  =r-=--

knowledge, directly in point, Chief Judge Thomsen's holding

in United Statas-v+ Mibtzes, 304-F: Supp. 1305 (0. M. 1568
provides support for our position by emalegy. AL issue.in
that case was ﬁheﬁher 42 ¥.8.C. 3604(e), relatimg te block= :
busting, covered réﬁrééénfatioms made to owners of sinéle
family houses. The Court was confrénted with the language

of 42 U,5.C. 3603(b) te the effect that wnothiug fu BEcEisn

3604 "“other than subsection (c)" shall apply to any single

.



family house sold or rented by an owner. Acknowledging
some ambiguity in the statute, the Court pointed out that
to exclude single family houses from the blockbusting
provisions would make the statute inapplicable to the
very situation in which protection was neéded, "‘The”
“Court avoided this result by reference to the words "sold
or -rented by an owner'; since the victims of thé block=
'bustingAdid notfsell; the exemption-was inapplicable;-
.The. statutory. lenguage relied on by the Count ip Minsass
- points to a similar result here, The limitation of the

exemption to homes "sold or rented by an owner" shows

that the exemptiop’dealé'with what an individual owner
.mayido;iﬁ a single fransact’én; not what a real estate
company may do in a mass of transdctions.. In this case,
as in Mintzes, the words '"sold dr‘rented by an ownexr"
would have to be treated as mere sufplusage to'reach’thé

-incongruous result contended for by defendant, but can be

given meaningful effect by the construction which we

slugsest ‘to the Coure,

= = s s - — - .-

iy Wé suggest- that the 6n1§ iﬁ£é£p£étaf£oﬁ éf tﬁe.
exemption consistent with the Congressiondl pufpbse is
as'folléws: during 1969, a homeowner was permitted to
use a real estate agent to procure potential customers
for his house, but not te tell the weal cstate- dgent te
discriminate in the customers to whom the house is shown;

nor may the real estate agent himself discriminate. (In

= G -



the latter instance, for example the real estate agent is
in large measure controlling the potential sale rather
than the homeowner, and, the "sale', at least insofar as
it involves discrimination, is being made by the real
estate agent, not the homeowner). After December 31, 1969,
the owner may not use a real estate dealer even to procure
‘potential customers for him, - .or’ he loses his exemption.
Such a reading of fhe exémption in--section 3603 (EF
is also consistent with the provisions® of Section 3606,
~while daferidant s construction is net.  Thak sectiéﬁ»pro—
‘hibits, after December 31, 1968, denial of '"access to or
membership or participation 1n amy multiple Tisting Seiwies,

real estate brokers' organization . . .. on account of race,

calor, religioen, or matiensl eidigin.' Walle. g major con-
cern of this section relates to'memberéhip rightsixf~
organizations such as-theRESCO service involved in this
litigation, the statute also makes unlawful the denial
of Maccess" to_such a service on .racial grounds. Accord-
ingly, fhe discriminatory refusal to show Negroes those

‘single-family houses available to real estate agernts -

through a multiple-listing service such as RESCO, would

be a denial of access and a violation 5f*§3606. The



single-family exemption, it should be remembered, only
enempts such houses seld or remted by an ommer frem the
prohibitions of §3604 (except subsection (c)). Yet to
read the single-family exemption as defendant suggests -~
i.e., permitting discrimination by real estate agents in
1969 -- would conflict with the express requirements of
the multiple-listing service section,

2. This Action May Not Properly be Dismissed, Even if
Discriminatory Activities of Real ‘Estate Asents with

respect to Single-Family Houses were not Prohibited by
the Faiw Bousing: Act. Prioc ‘to Wanuary ‘L 4070,

Two factors, with which the moving defendant does

‘not deal, preclude dismissal and summary:judgment, even if

fﬁis Court ﬁéré'to.hold fhétfthat.the exemption for the
~single family house owner was applicable .during 1969 .to
persons in the real estate business,

‘First, the evidence now before this Court includes

statements attributed to three of defendant's dgents to’

the effect that the company’s ‘policy is mot to' sell to

"Negroes in certain areas., Nothing in these statements or -

in the affidavit filed by the defendant limits defendant's

discriminatory conduct to single-family dwellings. In



sales, not just single-~family dwellings. Accordingly,
even if defendant's construction of the exemption were
. adopted, there would remain at issue defendant's alleged

discriminatory policy with respect to dwellings other

than single~family houses. Recently, in United States v,

Bl Smitehe, et gl C. A0'8Be. 21670 4D, id, Yoy T
the Court denied summary judgment as to so#é defendantg
solely because of an affidavit alleging that the xresident
manager had told a white girl that she did not wéﬁerégfo
tenants and had a policy against them.

Second, even with fespect to singlé—family.houses,
there is no evidence béfofeithé Court Which.indicates
that the defendant has taken a single step to eliminate
the effects of past discrimination aslleged in the complaint.

See United States v. Louisiana, 380 U.S. 145, 154 (1965).

The Courkt of Appeals for thelBignth Civeuit Tn Undesd

Stakps v.. Sheetmetal Weonkeys disecall Ne. 98, 400 F. 2470027

(1969)—ﬁe1d tﬁat discrimiﬁatién pre-dating the effective- -
date of tﬁe Fair Employment Aét had created a discrimina-
Tiiese imagé_which required comprehensive affifmative‘felief;i
éﬁd.that failure  to tale adéquate poét~Aq§_affirmative;'
steps -to eliminate the discriminatory image constituted

a pattern or practice irrespective of the lack of post-

Act incidents,



In - Shestmetal Werkers, the Distriet Court; lhaddns
found pre~Act discrimination, dismissed the suit ¢ the
ground that "there is no pattern and practice of discrim-

imwation since the effective date of the Act.'" J280°F. Sugh

P9, 730 (B.D,. Yo.. 1968).
A portion of.the reversal of that decision. by the
Court of Appeals was predicated on the existence of-a -
Jlmd. of Veramdfather clanse™ in ihe union’s referral
. procedure ~ i,e, pre—Ac;(exclusion of blacks froﬁ the
unioﬁ pﬁt them at a compefitivc post~Act diéadvantage ;
‘under the feferral prbcédure,,sinégvéfibrity was given
to persons with experience'under unjon agreéments. The

- Court also hHeld, however, "that the pattern and practise

\

L] .

xtended as well to the unions' admission. policies with

respect to journeymen and apprentices, even though there
were no post-Act refusals of applicants for admission,
The unjions had embarked on progrems to publicize their
- -non~discriminatory policies; but -the Court of-Appeals--——
~held that in view -of-the extensive evidence of_pre-Actfr-
 hdisc:imin%tion and the discriminatory image created
fhereby,,thqééjefforts were not.sufficient,.
R TR case, thére is the promise;finjéuriComplaiﬁt
and Answers to Interrogatories, of abundant evideﬁce of

alleged discrimination., Although the-parties are in



disagreement as to vhether it is pre-Act or post-Act, -

whether fealtors could or could not lawfully discriminate
during 1969 with respect to singleufémily houses -~ there -
"ig no evidence in the record to date of Cornet & Zeibig's
having taken a single step to correct the effects of past

discrimination, Accordingly, its various motions to end

the case almost before it has begun should be denied,



C. & Pattern or Pragtice of Raclal Dlsewisidpziics is
Suftieciontly Alleged in the Couplaint amd Shgide ¢
ciently Detailed in the Answers to Interrogatories
To Resist Successfully Defendant's Motions. o

Defendant Cornet &.Zeibig, Ine. contends that he
ingidents oFf vacial diseriminatidcn set Forth ta oue

Answers are not "as a matter of law, . . . the reasonable

callse contemplated by 42 V.5.C, 3613." Defendant's
motion also asserts the several inétances cf alleged
racial discrimination in our Answers to its Interroga-
tories are not sufficient to constitute a pattern or
practice of resistance giving rise te the Attornéey

General's authority to sue,

Secetion 3613 wf Title 424 e pektion. of
Title VIII of the Giwvil Rights Mt of LIS suiliontaivs

the Attorney General to sue to rectify violations of

atouts
~ ey

Title VIII in two instances: 1) whenever he has

*/ Defendant's Motion, p. 2.

T oatalts

%% ["Jhenever the Attorney General has reasonable cause to
believe that any person or group of persons is engaged in

a pattern or practice of resistance to the full enjoyment
of any of the righte granted by this title, e¥ that &y
group of persons has been denied any of the rights granted
by this title and such denial raises an issue of general
public importance, he may bring a civil action in any
appropriate United States distyict court-by—-£filing with it-
a complaint setting forth- the facts and requesting such
preventive relief, including an application for a permanent
or temporary injunction, restraining order, or other order
against the person or persons responsible for such pattern
or practice or denial of rights, as he deems necessary to
insure the full enjoyment of the rights granted by this
wiElke,™
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"reasonable cause to believe that any person or group
of pexrsons is engaged in a pattern or practice of
resistance to the full enjoyment of any of the rights
secured by [Title VIII]," and 2) whenever "any group of
persons has denied any of the rights granted by [Title VIII]
and such denial raises an issue of general public
importance," The Complaint in this action alleges both
of these alternative grounds (paragraphs? and 8).

Insofar  as defendant Cornet and Zeibig, . Ine, seeks
to attack the Attorncy General's certification of reason-
able cause, it is well settled. that such detesminiEicns

are not subject to judicial review. 1In United States v,

Bulldineg & Congtiugtion Trades:Council of S6. Louis,

271 B, -Supp.- 447, ‘458 (.05 Jin, L8965 . the defendants,
in a suit under the equal employment title of the Civil
Rights Act of 1064, which is identical to Title VIIT in
this regerd, sought to have the action dismissed because
the Attorney General 'had ngt specifically'alieged'
reasonable causé,rand also attempted to inquire via dis-
covery inéo the Attorney Ceneral's finding of reasonabl;
cause, Judge Meredith rejectéd these arguments:

—-— ([ Qeetdon 7O7(a)] sets forih whaf the

complaint must allege, and nowhere does
it indicate that the Attorney General

- 27 =~



is required to plead reasonable cause . . .
The statute does not contemplate that the °
courts shall make a preliminary determina-
tion of the Attorney General's finding of
reasonable cause, Rather, the Court's
function is to determine whether the
defendants have, in fact, engaged in such

a "pattern or practice', and to do so as
expeditiously as possible. 271 ¥, Supp.

at 453,

Discovery into the Attorney General's determination of

reasonable cause was likewise not permitted., Id at 458,

Bistuwiet. 406 F. 24 1086, 1088-91 (5th Cir. 1860
(analogous holding with respect to Attornéy General's
certificate in. schogl dosegregétion lawsuits).
1f defendant Coraet & Zeibig, Tne., 18 cowecnding

that the Answers to Interrogatories do not indicate g
pattern or practice of residstance fo the rights scouwed &y
Title VIII, it has failed to take into account both the
the purview of "pattern énd practice" litigation and the
detailed ailcgafions of comprehensive rzacial discrimina-
tion in our Answer to Interrogatories,

.In.the Memorandum filed on May 6, 1970 in response
to the motioﬁs of other defendants to dismiss, strike,
or sé&er,'we déféiled (pp. 8~lé) the twéwQééiééiég e
"pattern or practice" with which the civil rights acts

are comcermed, In brief, one' Invelwes: g peliecy of

= D e



resistance by a single defendant, who commits a number of

unlaviul aets, e.g., Upited SEaktes v. Minkspes, 300§,

g, 1305 (D, ¥d, 1969, o7 i3 otherwise shown to have

%
a discriminatory policy. " The second kind involves
common resistance by several defendants, usually in the
same geographic area, and this kind of pattern or practice
may exist, irrespective of whether the evidence is
sufficient to establish-that-each of tﬁe individual de-
fendants' resistance is sufficient to constitute such a

pattern. See, e.g., United States v. The Warren Co,,

B Geppe o, M Rage ReX. L. Rep.. E2GE. (S0 NEE
1965) (three-judge court), .

Qur complaint charges beth hinds of pattein or
practice, and the Answers to Interrogatories contain
details concerning the alleged discriminatory activities
of all defendants more than sufficient to indicate both

varlieties, - Defendant Cornet and Zeibig, Inc,.contends

that there is not cmbugh indieatien of a "“siugle defchidane™

¥/ While in Mintzes unlawful representations were made to
three homeowners,- there is no magic numerical minimumn,

The "pattern or practice" requirement excludes the 'isolated,
accidental or peculiar" incident which is an aberration

from a generally nondiscriminatory pelicy. United States

v. bMagten, 335 F, 2d 153, 138-30 (S¢h Sise, LG

singke act @may be a pattern ox practice, if dts wasial

effect is generglized., Umited States v, Ramsey, 331 I,

24 624, 837, note 19 (Opinicn of Riwes, J.): Upiked i il

v. Joudan, 302 ¥, Supp. I0G (B, Le LSGH).

e o



pattern or practice by it alone contained in our Answers
to Interrogatories, but completely ignores the allegation
in our Complaint that the defendants are collectively
engaged in a pattern or practice., We do not believe that
it 1is even seriously arguable that all of the incidents
and admissions of discriminatory policy by the four
companies and their agents, vhen taken together, could
not upon the trial add up to a collective pattern or
practice, and yet Cornet & Zeibig, in effect, asks Ffor
dismissal on the pleadings.

Even if the collective "pattern or practice"

~allegation is disregarded, the facts recounted in our

‘Answers to the moving defendant's interrogatories, some

of which are set forth above Ciaip . )y meElesr alleged
statements by defendants' employees of a policy of not
selling to Negroes "unless there are 'colored' already

on the block," of telling Negroes that a house has been

sold when it has not, and of sending Negroes to a particular

office frem which they are directed, becauae of pase, Eo

L

University City but net to "whiteareazs,' The rolercaces ' -

by Cornet & Zeibig's own employces to a generally dis-
criminatory policy cannot in any sense be construed as

representing peculiar,. isolated or atypical incidents,

Bl



United States v, Mayton, supra. In Ffact, Wes. Eiisi iy
L}
quotes a Cornet and Zeibig representative as saying

that

[Elvery Tuesday.all their salespeople
meet and discuss and exchange informa-
tion about the listings they have
ageeptad. . .. 11t is at ‘this meeking
that it is also mentioned that a house
is mot fo be shown to. “colored" [ia 4
white areal. (Answers, p. 6,
- Mr. Epstein).

Accordingly, even prior to our having begun discovery,

9

we have presented a picture,:as yet uncontroverted, of

a pervasive policy of racisl discrimination by this

defendant, and regpectfully submit that the portion of
Cornet & Zeibig's motions predicated on the absence of

a pattern or practice be denied,

\
'
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B,  Tike L)nguage and History of the Statutory Prohibition
hgainst Statements of Racial Preference Wikl K&igch

to the Sale or Rental of g Duellineg Establdah fies’
Applicability to Oral as well as Urngggﬂﬁggpcments

Defendant Cornet and Zeibig, Inc. again attacks
paragraph 4(c) of the Complaint, that portion predicated
o dllcged vielations of 42 'U,8.C. 3604 (e). . ‘Hhat oilbe
section makes it unlawful

Te malke, peint, or publish, or calise te
be made, printed, or published any notice,
statement, or advertisement, with respect
te the gale ox remtal of a duesliins gk
indicates eny preference, limitation, or

discrimination,.

This defendant, in addition to cluboratlng arguments put

ke
w

forth in cariicr netions now suggests that §3604(c) does
not reach any oral statements, but only prohibits statements
of racial preference that are printed or otherwise published

in written form. The basis for this contentfion are several:

1) the principle of ejusdem generis; 2) an incomplete and

misleading reference to United States v, Mintzes, 304 F.

e Sk
Supp. 1306, 1209 (0, Md, 1969); =/ 2 a cross-reference in
the statute to §3603(b); &) the argpument that constitutlicmal
. issues can'be avoided by not reading the statute to cover
ceral statements; snd 5) that the stwbute s really deéigned'

to prohibit . . . the elassified ads . . . headed "Hog ' -

Coloved® and '"Far Remt - Colo red'," (defendant's Motiens,

%[ We responded to these arguments in our Memorandum in
OppOoLLlOﬂ to the Motions to Strike and the Motion to
Diswiss, Liled April 17, 1970, at po. K14,

*%[ While summarizing the five provisions of Section 3604,
Chief Judge Thomsen referred to BOOA(C) as dealing with
discriminatory advertising, which it does., WHe did not say
or hold thst it deals only with discriminatory advertising,
wnieh it does mot.

= O



We respectiully suggest that the statute itself, its
legislative history, and the principies applicable to the!
imbdrpretation of civil Tights aete all indiczte that -ewel
ac well as written, statements of ’&Cial preference are
subject to the congiressional prohibition.

Segtion 3604(c) inecludes the phragse o malke . . . any.
[discriminatory] statement." The usual meaning of the word
"statement" includes oral remarks. "Statement: 1. Act of

" Webgter's Seveirth

stating or presenting orally or on paper.
New Collegiate Dictionary (G. & C. Meniam Co., 1965).
"Statement: . . . a communication or declaration-in speech

W - Amecican

or writing setting feith facts, pariieulars, efe.
Collegé Dictionary (Random House, Inc., 1966). This natural
and ugual reading of the word "'statement' to encompass oral
remarés finds specific support in the legislative histoiy
of ‘Clpls scetica. T addition, it would be an incongruous
reading of thié statute to permit oral discriminatory state-
ments when so much of the contact between home«seekers and
prospective defendaﬁts - vealtors, résidént managers, rental
agents and the like -~ imwelves oral ratiier then weitrten
;99mmunications which can divert the Negro from securing .
housing.

- Title VILII, the Falr Heousiuz Title, is one of tcn
titles in the Civil Rights Act of 1968, all of uwhieh boecain:

law on April 11, 1968. As previously noted, this title is



predicated in lairge measure on S. 1358 (90th Cong. lst Sess.),

N
«

g bill introduced by Semator Mondale in Maxeh 1967.— Scet igd

b{e) of that bill made 4t wnlawful

P (e) To make, pelnt. or pablash,
or cause to be made, printed or
published, any oral or written
notice, statement, or advertise-
ment, with respect to the sale
or rental of a dwelling that in-
dicates any prefererce, limitation,
or discrimination based on race,
color, religion, or national origin,
or an intention to make any such
preference, limitation, or dis-
crimination.

This provision is identical with the enacted §3604(c), except

“that the phrase "oral or written" precedes -the words ”notice)

statement or advertisement."
. After the House of Representatives had passed H. R.
2516 i ESH7 5 éction in the Senate on the béll_did not com-
nmence until Pebwuary 1968. On FPebhuary 6, 1968, Scnator
Mondale introduced a bill identical to §. 1358 as an amend-
ment ‘to HB. R, 2516 (114 Cong: Ree. 5380} this cantsined
the section quoted immediately above, inclﬁding tﬁe phrase
"oral or written.'"  After three weeks of debate, it was
agreed to table the Mondale amendment and to accept the
- introduction, as a substitute, of Amendment No. 554 pro-
posed by Senator Dirksen (114 Cong. Rec. 5. 1875-77, Feb.

248, 108 .

#/ 8. 1358, in tusa, ves, With o mimce exception not here
relevant, taken from S. 1026 (90th Cemg. lst Sess. ), s
‘Administration-sponsored omnibus Civil Rights Act of 1967.

~
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With respect to what is now §3604(c), the section ,
at issue was identical with Sénator Mondale's bill, except
that the phrase "oral or written' was omitted. The Senate
ultimately passed Senator Dirksen's amendment with certain

modifications not here relevant, and the House concurred
in the bill as it was passed by the Senate.

No hearings were held on the Dirksen Amendment and
so there is no Committee or other report as to the reasons
for eliminating the phrase "oral oxr written.". (ihe cleas
inference - in fact the only possible inference ~ is that
this languoge was omitted as surplusage. If the intent

had been, as defendant Cornet & Zeibig, Inc. contends, to
Limit. the seetieon to weitten statemecnts of waeial prefescnge;.

this could have been readily accomplished by deleting the

1 1

wonds "oral or,” 2nd leaying me veom for detle on ‘the
question. For example, Congress readily accomplished this
result in part (B) of the fourth provise te §3008(h) (1)
where it referred to "advertisements or written notice."
Senate Brvid, an opponent of ¥itlie VILL, had severcely

attacked an earlier version of Title VIII on free speech

- grounds when the subsection here at issue contained the

phrase "oral or written,' on the ground, among others,

%

tlmat - i prohibited.oral statements .~ After the introduction

%/ See, e.g., Hearings before the Subcommittee on Constitution

Eights of the Committee en the Judiciary on &, 1026, ete,
(90ch Comg. lst Sess.) ot pp. 235-94.

PG T



of the Dirksen substitute amendment, which omitted the
phrase "oral or written,” he continued to object to thisg
subsection on the ground that' it comtinued to prehibit
oral statements of racial preference:

I invite the attention of the
Senate to the words of sub-
section (c¢) on page 11 of the
proposed Dirksen substitute
e ta s ILS PRV LEROE . ., .
would absclutely forbid any-
one . . . desivous of selling
his residential property even
to say that he would chLer
to sell it to a man of his own
race, his own religion ox lhis
own national origin. 114 Cong.
Reec. S.71941 (Peb, 29, '1968)
(emphasis added).

Senator Ervin's assumption that the subsection means the

same with or WLtbouL the phrase "

oral or written" comports
with the natural meaning of §3604(c), and the absence of any
indication that the Congress intended to eliminate oral
statements from the lis L of proscribed activities.

Moreover, even if there were ambiguity on the question,
the broad construction given civil rights statutes would
point toward the reading we suggest for § 3604(c). Civil
rights statutes have been regularly given a broad con-

" struction to relieve the humiliétion and inconvenience they
are designed to rectify, e.g., Daniel w., Dauk, 995 W.B, 295
(1969), Nesmith v. ¥YMCA, 397 F. 2d 96 (4th Cir. 1968),

United States v. Sheetmetal Workers ILocal No. 36, 416 V. 2d

Si8E
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123 (8th Cir. 186%9), and should be intewpmetiod; a5 Glie
Fifteenth Amendment has been, to nullify sophisticated as
well as simple-minded modes of discrimination, Lane wv.

Wilson, 307 U.S. 268, 275 (1959); Dobbins & United States v.

Loggl 212, 1BEW. 292 F. Supp. 413, 447 (8.D. Oiie: 1000k,
The section here at issue is part.of a congressional

enactment designed £o help alleviate the difficulties in

this nation caused by racial discrimination in housing.

Its companion subgectiong (i.e., 42 U.5.C. 3604a), (Bb),

(d), and (e)) render unlawful explicit kinds of housing

~discrimination, including among others, refusal to sell or

rent, diserimination in terms, and blockbusting. The ace

ceptance of the defendant'e proposed restrictive read"mg ol

I§3604(c) would severely debilitate the Act and, in essence,
authorize a pattern of action that could effeétively under -
mine the other substaptive prohibitions gf PRt ba VI - Sust
5ecaﬁse the particular misdeeds are verbal.

The maintenance of a discriminatory image can be an
effective way to attempt to circumvent the requirement of

the law. - In’s weridety of contcxis, eouits have etk prc-

dicated and shaped relief on the basis of a discriminatory

image. E. g., United States v. Sheetmetal Workers Local
No. 36, 416 ¥. 24 123, 8-152, a4l ¢Erh e, Beam
(employment; union's discriminatory image resulting from

restrictive pre-~Act policies requires comprehensive af-

firmative steps to correet it); Haited Sidtes v, Medicgi

o
AN

P e



4

Seeleiy of Soutl Corolina . 290 F, Supp. MG, 148, 180

S.C. 1969) (hospital desegregation case; withdrawal from
government programs after passage of Civil Rights Act,
creating an all-white image, is a discriminatory pattern

of practice when no steps were taken to correct the image).

I United States v.. Plumbers Loecal We. 73, F. Supp.
516l C.C.H. Lab. Cases Para. 9239 (5.D. Tnd, August
15, 1969) the court said:

Very few Negro plumbers ever applied
for membership in Local 73. Those

who did, both before and after July 2,
1965, the effective date of the Civil
Rights Act of 19064, were stalled along
on one pretext or anothey g¢ that none
ever appeared before the examining
boaird for admission. The reputation
of Local 73 in the Negro community was
that it was a "whites enly" lecal,
which effectively discouraged the Negro
applicants firom pursuing their appli-
cations vigorously, and algo discouraged
other Negro plumbers from applying in
the fipge place,

The Court found a pattefn and practice of discrimination
and awarded comprechensive affirmative relief.

Section 3604 (c) secks to prohibit directly one of the
several techﬁiques by which such an image might bé created.
By precluding, as we read it, both oxal aud written state-
ments of racial preference, the law attempts to cut off at
their source discriminatory remarks in a commercial con-
text which not only serve no legitimate business purpose,
but also deter people from living somewhere on account of

race.

P



The effective enforcement of the right to fair
housing could be sericusly impairved if no barriers were
placed on statements of racial preference. As we indicated
in our Memorandum responding to defendants' first series
of motions (Memovandum filed April 17, 1970, pp. 7-14),
there are no constitutional difficulties, in our judgment,
in applying § 3004(c), which is directed to activities in

a commercial context, to oral as well as written statee

ments of racial prefevence., See United States v. Mintzes,

supra.

In:spite of the natural meaning of the language, the
1@21 lative hietory and the usual broad construction given
civil rights statutes, defendant suggests that the principle

of ejusdem generis requires reading the statute to exclude

oral statements. The statute, however, makes reference

to notices, statements and gdvcrtisements in the disjunctive.
If Congress had intended to cover only advertisements, there

would have been no reason to refer to statements at all.:i
Statutes should be construed in such a manner that, "if it
can be pr cvcnted no clause, sentence or word shall be .

11

-superfluous, void, oximsignificant. Ex paste DPublic Panl,

278 v.9. 181, 104 (1928); Mebenald v. Thenpsen, 305 U.8.

263, 265 (1958)-

*/ Compare part (B) of the fourth proviso to §3603(b) (1)
whe re Congress demonstrated that Jt could say, 1i it sl
Yadvertisement or written notice.

|



In rejecting an analogous, though less far-~fetched,

.

attempt to use gjusdem generis Lo segure a restrictive
interpretation of the public accommodations provisions of
the Civil Rights Act of 1964, the Court of Appeals for the

Fifth Circuit said, in Miller v. Amusement Enterprises, Inc,

394 T, 2d 342 (S5th Ciz. 1958) (cn banc):

The rule of ejusdem generis does
not prevail when the result of its
use would be contrary to the obvious
purpose of the statute in question
e o« o« We are not only dealing
with the language of the statute,
but we must look as well to the
logic of Congiesse and the broad
national policy vhich was evidenced
by it5 cnactment, Our systenm doog
not Lavor mechanical jurisprudence,
it seeks to find the purpose end
spirit of a statute and the in-
tention ¢f ite meltass. Id. gt 394,
353,

The Céurt held Ha Ml lew that the plstase plase of . . .
entertalnment" in Title AT of the Civil Rightd Let of 1964,
42 U,5.C. 2000a et seq, which made wnlawful, among othex
things, ragiel diseriminatien in

a2

any moticn plcture house, theater,
concert hall, sports arena, stadium,
or other placge of exhibition or en-
tertainmentZ
encompasses establishments which provide recreational
activities and amusements for their patrons as well as those
which present shows and exhibitions to a passive audience,
d : : Zal .

e.g., amusement parks, bowling alleys, etc. The result in

Miller was later adeopted by the Supreme Gourt in Demilelk .

Paul, 395 U.S. 298 (1969).

E—— e

G 4T U.8,0. 2000 (B) (3).
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The Coust in Miller was dealiing with o preblen of

statutory construction in a coutext where the Government as

amicus curiae and the majority characterized the legislative

history as 'inconclusive' or ‘'obscure" on the question pre-

sented. -Id. at 349, With respset to stateaments of daeci=l

preference, however, the language and legislative history
are both clear, and show that the unqualified prohibition
against statements of racial preference applies to all such
statements in the context of sale or rental, whether written
or oral. The reasons for rejecting defendant's ejusdem
generis arguments are,thel-:eforc, even stronger in this cage

than those which praeveiled Hin Miller,

CONCLUSTON

We believe that what has been said establishes that
this is an important, ccmplex tase which sheuld pe o trigi:
For the reasons stated above, we respectfully request this

Court to deny all of the defendant's motions.

7
it d
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DANIEL BARTIETT, JR. FRANK II. SCHWELB
United States ALLOfney
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I have served copies of the foregoing Memorandum by
mailing copies thereof, postage prepaid, addressed to
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; McRoberts i
1600 Boatmen's Bank Building
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