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REPLY BRIEF FOR BHE JUINITED SEAGES

e INTRODUCTION

This brief is submitted in response to matters raised
by the defendants and the Educafional Testing Service (ETS)
in their respective briefs. 1In their briefs, both the de-
fendants and ETS make assertions concerning the alleged
"validity" and technical characteristics of the National
Teacher Examinaticns (NTE) and their use in North Carolina.
These claims will be dealt with here, as in our Trial Brief,
only to the extent that they relate to defendants' use of

the NTE in North Carolina. In addition, while the United

States agrees with the contention of ETS that North Carolina's
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NTE requirements are not rationally related to a legitimate

state interest, the briefs of the defendants and ETS err to

the extent that they argue that the standards required by
Title VII of the Civil Rights Act of 1964 and the Equal
Protection Clause of the Fourteenth Amendment do not apply

to the defendants' NTE requirements for certification. More-
over, we believe that the outcome suggested by ETS would be
a disservice to the defendants .and to the interests of judi-
@ial economy. TFor, in effect, ETS asks this Court to strike
down the State's present use of the NTE without articulating
the legal standards by which any future use of the NTE, or
other similar exam, will be measured.

I¥. THE NTE HAVE NEVER BEEN VALIDATED
FOR THEIR USE IN NORTH CAROLINA.

A. ETS Considers Defendants' NTE Requirements To. Be
a '"Per Se Misuse" of the NTE Which Cannot Be
Validated for Experienced Teachers and Which Havé
Not Been Validated for Inexperiencec Teachers.

In its brief amicus curiae, ETS emphatically and

repeatedly states that it believes that North Carolina's

use of the NTE .is a '"'per se misuse' which cannot be validated
as it relates to experienced teachers and which has noct been
validated as it relates to inexperienced teachers. 1/ ETS
@lso states that the North Carolina cut-off score requirement
for prospective teachers is a misuse of the test because it
has never been validated although ETS claims that some single

cut~-off score could be validated. JL/ Withrespect to its

B See, c.g., ETS Brief, pp. 4, 22-26, 39=41.

e

B/ The Pefendantas ' Briaf pofil , notes that such a score
micht eliminate even more minority applicants.




. A\
contention that North Carolina's NTE cut-off score requirements

are a misuse of the NTE for experienced teachers, ETS's brief

is consistent with its numerous prior notifications to

the defendants that they were misusing the tests. 3 / We
agree with ETS that the record shows with "utter clarity"
that North Carolina's uses of the NTE are misuses even under

the ETS Guidelines for Using the NTE as well as the APA

Standards and EEOC Guidelines. We also agree with ETS that

it is improper to use a test for a purpose for which it was
not designed. _4/

However, although EIS's statements have sometimes been
equivocal in this respect, the record is clear that ETS also
warned the defendants against the use of any cut-off score for
certification even for prospective teachers without priocr
experience. 5/ ETS especially advised against the use of a
single composite cut-off score across TAE lines as "especially

arbitrary, blind, and inappropriate."” _6/

8/ U.5. Trial Brief, pp. 50-52, 72-86. Defendants' claim of
surprise at the alleged "sudden turnabout' in ETS's brief
Btatally contradicted by the receord.

4/ ETS Brief, p. 22; see also GK 2-4.

_5/ Couwpare ETS Brief, pp. 4, 24-26, 41-47, with its statements
Bllted in our Toial Brief, pp. &4-45, &ESRT7-75, 78, 82-83, 86.
e, os noted df ol "Prdial Brief, p. 87, dEhe Guidelinesy for Using
the NTE (DM-3, p. 1l1) state that "NTE results should not be the
sole determinant of graduation, certification, or selection
decisions."

p6/ v.s. Trial Belef, wp. 87-89 . o thie EES- Brief does not.
specifically address the 450 WCE cut-off score required where
no Teaching Area Examination (TAE) is available.




B. The Defendants and ETS Erroneously Assert That the
Defendants Need Only Establish Content rather than
Criterion-Related Validity for Defendants' NTE Cut-Off
Score Requirements.

-Both the defendants and ETS claim that the defendants can-

@stablish the validity of their NTE requirements by showing that

7/

———

lemiitent valid B ETS"s position differs from @i

they are
defendants in that ETS contends that North Carolina cannot, or
in the case of inexperienced teachers, has not validated its
g/

cut-off scores. Both ETS and the defendants contend that
any effort to verify the existence of criterion-related validity
for defendants' score requirements would be inappropriate, if not

9/
impossible. However, the record shows that, under currently
accepted professional standards in the field of testing and
mental wmeasurement, the defendants must establish the validity
of their NTE score requirements in accordance with a criterion-
related validity model for the following reasons:

First, the NTE are used in North Carolina to determine

10/
certification, a prerequisite for employment; thus, they

7/ Defendants' Brief, pp. 31-32; ETS Brief, pp. 40-44.

B/ ETS Brief, pp. 20-28.

_2/ ETS Brief, pp. 39, 47-50; Defendants’ Brief, pp. 54-58.
Criterion-related and content validity are discussed in ourvr

izl Brief at pp. €0-67.

B/ RA No. 49.
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are used as aptitude tests to predict ability to perform
various teachino and administrative jobs rather than an
achievement tests, 11/ The nature of a test, whether
designed as an aptitude or achievement test, depends
solely on its use. 12/

Second, because the NTE requirements are aptitude

tests used for employment purposes, the EEOC Guidelines,

BlE07 .57a), and the 1974 ARASSEamEASSESENEh. 26-27, require
the defendants tc produce evidence of criterion-related

validity. Content validity, under the EEOC Guidelines,

is appropriate only where criterion-related validity
is not feasible. 13/ "Technically feasible' is des-

cribed by the Guidelines, §1607.4(b) as

11/ Kirkpatrick dep., pp. 190-191.

2 1Ibid., pp. 38-40, 330-33. The attempts wf defeadants and

ETS to divorce the NTE from the way they are used in North Carolina,
Bee, e.g., Defendants' Brief, pp. 36, #101, amd ETS Brief, p. 45,
are not supported by evidence of record. The defendants stated
e their Direstor of Certification, Mp. @kl Taylor,
testified that North Carolina used the NTE as achievement tests,
liNsupport of their claim that they use the"BIE for this purpose.
This characterization of Mr. Taylor's testimony is not accurate.
Betually, Mr. Taylor testified that "I would say that it is fair
to characterize the test and its design toteto 1 degree an achieve-
ment test in the variocus areas covered by the examination."

Mr. Taylor said nothing to describe the manner in which the NTE
e actually used in North Carolina. Taylor @ep., v. 2, p. 224,

Alga, BES "seeilEline las  set - foGh BoRiEMEElef, pp. 5, 13 and
19, appear to be contradictory. While alleging that the NTE were
designed for use as achievement tests, ETS later claims that its
committee of examiners attempts to measure both knowledge-and ''the
ability to apply the knowledge to specific situations' and that
"each test question fits into a carefully considered plan that
weighs each subfield according to its current importance in actual
teaching situations." There is no support for either of these
latter claims in the record.

13/ EEOC Guidelincs, §1607.5(a).

- [) -
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having or obtaining a sufficient numher of
minority individuals to achieve findings of
statistical and practical signficance, the
opportunity to obtain unbiased job per-
formance ¢riteria, ete. It is the ress
ponsibility of the person claiming absence
of technical feasibility to postively de-
monstrate evidence of this absence,

The record shows that the defendants have not made such a

demonstration. 14/

The defendants can make no showing of lack of feasibility
merely by claiming that educators have never agreed on a de-
finition of "effective teaching'". 15/ The testimony of local
North Carolina school officials demonstrates that local systems
are able to determine which of their teachers are effective and
which qualities are necessary for effective teaching. 16/ Thus,
teaching jobs are susceptible to sufficient analysis upon which
to base appropriate criterion-related and differential validity

studies. 17/

el

"/ Rirkpatrick.dep., pp. 43-48, 157-159, 176-178, 412-414,
I8 Defendants' Brief, p. 33, ¢83-85.
16/ Stipulaticn No. 5; Kirkpatrick dep., pp. 410-412.

17/ XKirkpatrick dep., pp. 225-226, 410-414. t is interesting
B0 note that while the defendants (Defendants® Brief, p. 33)

and ETS claim (ETS Brief, p. 39) that no agreement has been
reached on a uniform definition of "effective teaching', there
have been numerous efforts at classifying teaching job behavior,
e.g., Ryans, Characteristics of Teachers, cited in ETS's Brief
8t p. 39. The record shows that it would be feasible to apply
professionally acceptable research and validation techniques

to teachinz. Kirkpatrick dep., pp. 400-401. Moreover, the 1974
APA Standards, conment to §Al, state that a standard may not be
ignored merely because it is difficult to meet or has not been
usually met by a similar test. Finally, since both the de-
fendants and ETS claim™ (Defendants' Brief, p. 35, ¢94:. ETS
Brief, p. 32) that the NTE measures the knowledge necessary for
"effective teaching', certainly they must believe that they

are able to define "effective teaching' in order to claim that
the NTE measur i




In their briefs, the defendants and ETS make numerous,
extra-record, evidentially incowmpetent references to the
"expertise' of the persons retained by ETS to develop the
B 18/ Both the defendants and ETS assert that the "ex-
pertise' of these persons and the manner in which they develop
the examinations insures the 'content validity" of the NTE. 19/
ETS' brief asserts that the expertise of the test developers
and the procedures which they follow ensure that the NTE have
some ubiquitous property described in its brief as ''the
underlying content validity of the examinations." 20/ At the
same time, ETS acknowledges that the defendants' uses of the NTE
are misuses of the NTE. 21/ Defendants, on the other hand, assert

that the "expertise' of the developers and the procedures they

18/ Defendants' Brief, pp. 28-32, paragraphs 67, 68, 70(a)

B and (¢), and 78. ETS' Brief, pp. 9-20, 37-39. 1In addition,
ETS attached four extra-record appendicCes containing cursory
biographical sketches of the members of some test committees.
ETS' Brief also refers to the Teacher Programs Advisory Board,
asserting that the Advisory Board reviews ''policy matters with
respect to all teacher examination programs' as well as ''the
development and revision of the Common Examinations. ETS Brief,
e 11.

19/ Defendants' Brief, pp. 28-32, paragraphs 67-71, 77-79.
B Brief pp. 4, 19-20, 37-43.

B ETS' srief, pp. 4, 28.

" 1d. ac pp. 20-28,

v

b -




follow insure the validity of the NTE for the uses made
of the examinations by the defendants.

ETS' brief further asserts:

Nowhere have the plaintiff or plaintiff-

intervenors challenged the qualifications

of the experts who participated in creating

the test to make [judgments concerning skills,

facts, and concepts included in the performance

domain of the examinations.] 22/
ETS is correct. Plaintiff neither challenges, nor concedes,
the "qualificati ons of any 'expert' who participated in
creating [the NTE]." The qualifications of these perscns,
whatever they may be, are not in the record of this case.
No person participating in the creation of these examinations
wos called as a witness in this case; nor have the defendants
made any effort to qualify any of these persons as expert in
any field. The record of this case does not show that any
of these persons have any knowledge of the curricula of
the various North Carolina teacher training institutions, or
any knowledge concerning the curricula taught in any of the
public schcool systems of the State, or any knowledge of

the manner in which any of the different NTE are used by

the defendants.

22 / See, Defendants' Proposed Finding No. 69, ETS' Brief, p. 9;
Defendants'® Proposed Finding No. 68, ETS' Brief, p. 11;
Dafendants’' Proposed Finding No:. 69, ETS' Brief, pp. 1L1-12;
Defendants' Proposed Findine No. 70(a), ETS' Brief, pp~ 12-13;
Defendants' Proposed Finding No. 70(b), ETS' Brief, pp. 14-15:
i fendants' Proposed Finding No. 70(c), ETS' Brief, pp. 15-16;
Defendants' Proposed Finding No. 70(d), ETS' Brief, p. 16;
Defendants’' Proposed Finding No. (e)

Defendants' Proposed Finding No. 71, ETS' Brief, p. 19




Even if it is assumed that the persons employed by
| ETS to develop the NTE are qualified for that task, the
| record shows, and ETS acknowledges at pp. 20-78 of its brief,

that their expertise alone would not be sufficient ¢g

validate the defendants' uses of the examinations. In-that

connecticn, the EEOC Guidelines, §1607.8, mandate that

(a) Under no circumstances will the general
reputation of & test, its author or its
publisher, or cdsuallléworts of test utility
be accepted in lieu of evidence of validity.
Specifically ruled out are: assumptions of
validity based on test names or descriptive
labels: all forms of promotional literature-
data bearing on the frequency of a test's
usage: testimonial statements of sellers, users,
or consultants; and other nonempirical or
anecdotal accounts of testing practices or
testing ocutcomes.

(b)) Although professional supervision of
tasting activities may help greatly to insure
technically sound and nondiscriminatory test
usage, such involvement alone shall not be
regarded as constituting satisfactory evidence
of test validity.




C. The Defendants Erroneously Claim that the North Carolina
NTE Requirements Have Both Content and Predictive Validity.

In their brief, pp. 31-34, 58, the defendants claim Chat
their NTE requirements have ''content wvalidity" and that, al-
though the NTE '"cannot be expected to have predictive validity,"
nevertheless there is evidence of the "predictive validity"
of the NTE. Neither of these claims finds any support in the
record,

First, the defendants and ETS incorrectly assert that
Bie NTE has ''content validity'® for granting certification im
North Carolina if the test '"'adequately samples those things
which are taught in teacher training programs.'" Defendants"

’%
Bief, 5. 58; see also ETS Brief, pp. 37*38.&“/ However, the

professional standards, define content validity as ''suitable
samples of the essential knowledge, skills or behaviors composing

the job in question.' GK~4, p. 68 (EEOC Guidelines, §1607.5(a)).

The defendants ard ETS fail to note that the same Guideline

also requires evidence for content validity to be 'accompanied

by sufficient information from job analyses to demonstrate the
relevance of the centent (in the case of job knowledge ox

et ciency tests) . . . "Ibid. The APA Standards (GK-3, p. 29)
as noted in our Trial Brief, p. 66, warn that "an empleyer cannot

justify an employment test on the grounds of content validity

e canmot demonstrate that the content universe [of the

g8} In point of fact, the record does not -support any claims
that the NTFE is such an "adequate sample."




examination] includes all, or nearly all, important parts of

Be job." e/

As discussed below, the NIE cut-cff SCOreNrEEEEENE.
ments for certification are employment tests; no showing of
coritent validity can be made by claiming that the NTE may have
some undisclosed relationship to a teacher training program
rather than to the various jobs in question.

Second, the defendantdWaSsertion (Defendants’' Brief,
pp. 33-34) that their NTE requirement evidences predictive
validity is controverted by the record. The testimony of local
Morth Carolina school officials cited in ouxr Trial Brief, pp.
%0-98, conclusively demonstrates that the defendants' NTE
requirements frequently result in the terminatiocn ox down-
grading of many minority educators who have effectively

periormed thei

4
Cae

obs. The defendants offered nothing to rebut

IM
el

this evidence.

" ETS's brief, p. 47, provides no citation, record or noen-record,
B its assertion that a job analysis is not a required part of a
validity investigation unless the investigator doing the study is

vnfamiliar with the job in question, It would appear presumptucus
for any person conducting a validity study to assume sufiicient
expertise in each of the numerous teaching and administrative
positions for which NTE scores are required in North Carolina. See
Etkparrick dep. pp. 139-143, 225-228; Sommerfeld dep., pp. 83-86.
In any event, the record is clear that such job analyses are
required by professional standards as well as by Federal law and
that no such job analyses have been conducted by the defendants.
B Trial Brief, pps 68, 125-135,

25/ In their brief, pp. 39-47, the defendants allude to a number
of examples of errors in grammar and spelling by minecrity teachers
denied certification because of the NIE requirements. We assume
that the defendants would not contend that this amounts tc a

Gy in acceordance with ' the BEOENCH#delines ond APA Standards
from which any conclusions could be drawn concerning the validity
of their NTE cut-off score requirements. Defendants also elicited
but do not quote in their brief testimony showing that similar
spelling and grammatical errors were made by a district super-
intendent who presumably had been required to obtain tne NTE score

{footnote continued next page)




The studies cited by the defendants' brief, pp. 33-35,
as evidence of the NTE's alleged predictive validity were
included in an ETS Research Bulletin (DM=-6). Only one of the
Blliteen studies cited in the Research Bulletin dealt with
North Carolina and none dealt with the cut-off scores required
by the defendants?é/ Moreover, uncontradicted expert testimony
demonstrated that these studies did not establish the ''predictive"
validity of the NTE for any purpose, much less She validity of
the particular North Carolina cut-off scores.gl’

Under the APA Standards, the 1951 study by Ryans cited
by the defendants contained very low correlations and could not
be relied upon as evidence of validity because of its agéé/

e 1255 Shea study is zeVealed by the ewvidence to ‘have

statistical, but no practical significance as required by the

(footnote continued)

required for certification as a superintendent. Hicks dep.,

PP. 27-29. Further, the record shows that persons scoring above
50 on the NTE make similar errors. = Robinson dep., p. 58;
Anderson dep., pp. 105-106. Nor are the briefs of any of the
parties to this action free from such errors, sce, e.g.,
Befendants ' Trial Brief, pp. 27, 464, 34, 490, 35, §94(a), 38,
§111. '

26/ The other studies in this record dealing with the NTE in
North Carclina found that the NTE had no predictive validity.
B Trial Brief, pp. 27-31, 43-5G, 75.

27/ Xirkpatrick dep., pp. 86-129, 186-187, 202-215.

28/ XKirkpatrick dep., pp. 91-92, 205-206. This study apparently
attempted to cowmpare principal ratings with an NTE subtest.

Heve, the defendants rely upon this study for evidence of
validity while iater gainsaying the adequacy of principals'
ratings. Compare Defendants' Brief, pp. 33-34 with pp. 74+75.
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29/ )
EEOC Guidelines, §UGEMESERY(2)."— The correlatiens BeGusEs

supervisory ratings and North Carolina Teachers' WCE scores in
the 1964 Thacker study were not statistically significant under
s 20/

the EEOC Guidelines, §1607.5(c){L).™ The 1969 Carson study
comparing principal ratings with WCE scores produced correla-
tions which were barely statistically significant between WCE

d - o 2 Nom 5 9 B
scores and "social efficienmcy'™ @nd “akill in teaching," 3/

However, neither these correlations nor those prrovided for the

other studies noted in the ETS Research Bulletin were practically
&y

significant as required by the EEOC Guidelines.

With respect to practical significance the EECC Guidelines,

7 .5(c) (2 rovide &Rt
\ 3
Ty aga 9 1 S 33 A £~ - o)
Inn gassessing the uticity or a test
the following considerations will be
applicable:

29/ Rirkpatrick dep., pp. 93, 108-113,
B/ Kirkpatrick dep., pp. 93-94.
88/ Kirkpatrick dep., pp. 95-96.

B2/ Kirkpatrick dep., pp. 108-113. In discussing these validity
coefficients, Defendants Brief, pp. 33-35, makes no mention of
the practical significance requirements., In his testimony, Dr.
Kirkpatrick discussed the interpretation of validity coefficients
in terms of practical significance by means of the concept of
wariance," statistically defined as the square of the deviation,
Bhtis, a study comparing NITE scores with teaching effectiveness
fielding a validity coefficient of .20 means, in terms of
Bractical significance, that the NTE score would predict approxi-
mately 4 per cent of the criterion of teaching effectiveness and
Bhat 96 per cent of the criterion would not be predicted by the
WPE. A rough rule of thumb followed in the profession gives

200 as the value of a validity coefficient at a minimum level

B actical significance, Kirkpatrick dep., pp. 103-111.




In addition to statistical significance,
the relationship between the test and
criterion should have practical signifi-
cance, The magnitude of the relationship
needed for practical significance or use-
fulness is affected by several factors,
including:

(i} The larger the proportion of
applicants who are hired for or placed
cn the job, the higher the relationship
needs to be in order to be practically
useful, Conversely, a relatively low
relationship may prove useful when pio-
portionately few job vacancies are avail-
able;

(ii) The larger the proportion of
applicants whc become satisfactory
employees when not selected on the
basis of the test, the higher the
relationship needs to be between the
test and a criterion of job success
for the test to be practically useful,
Converscly, a relatively low relation-
ship moy prove useful when proportiocnately
few appiicants turn out to be satisfactory;

{1ii) The smaller the economic .and
human risks invelved in hiring an un-
qualified applicant relative tec the
visks entailed in rejecting a qualified
applicant the greater the relationghip
needs to be in order tc be practically
useful. Conversely, a relatively low
relationship may prove useful when the
former risks are relatively high. 33/

33/ The guidelines applying to economic and human risks are
meant to apply to occupations involving safety such as pilcts
or air traffic controllers and not to educators. Kirkpatrick
dep., pp. 414-417. 1In any event, the risks involved in North
Carolina would not be high in view of the numercus safeguards
involved in the hiring and retention process for teachers,
ibid. And, of course, the testimony of North Carolina's local
school officials demonstrates that the NTE requirements have
B Lfect on any such CTREsE L URECSTEEgl Brief, pp. 90-98. -




The evidence of record is that none of the studies et
34/
Ndefendants meet these criteria. Certainly, none manifest

any relationship whatsoever to defendants' cut-off score require-
ilo /

ments . Beyond defendants' wholly unsubstauntiated assertion
36/
belied by their answers to -interrogatories, the record

reflects affirmatively that no efforts have been made by the

defendants to establish the validity, either criterion-related
37/
or content, of the North Carolina cut-off score requirements.

In addition, since the NTE is used by the defendants to select
people for jobs, the defendants must establish the criterion-~
related rather than the content validity of their cut-off
Ires, U.S. Trial Brief, p. 67.

BD. Defendants' Contention That Their NTE Requirements Have
Content Validity as a Measure of a Prospective Educator's
Academic Preparation in North Caroling -Is Not Supported
by the Record.

The defendants contend that their NTE requirements have
gontent validity as a measure of a prospective educator's
187

-

academic preparation,. The record reflects no support for

§ﬁ] Moreover, in its Research Bulletin (DiM~6, Tables 1-2), ETS
includes as evidence of either the ''predictive" or ''concurrent’
validity of the NTE summaries of purported 'studies' on norm
groups with as few as seven persons although ETS's Brief, p. 46,
concedes that a sample size of at least 85 is normally necessary.
See also, Kirkpatrick dep., pp. 96~-97, 13i38.

35/ Rirkpatrick dep., pp. 214=215. The ETS Brief also supports
this position, see p. 26.
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this contention or the analogous argument of ETS.™

First, as discussed above, since the defendants use the
NTE as an aptitude test for employment purposes and not as an

achievement test, it is inappropriate under the APA Standards

and EEOC Guidelines to base any estimate of the validity of
the NTE cut-off scores upon an estimate of the content validity
of the NTE as an alleged measure of the academic preparation

. 4
of prospective educators. Second, the record is devoid of
any efforts by the defendants or ETS to define and validate

any minimum level or levels of academic preparation needed

3 g : RS
by educators to perform their various jobs™ and to relate

/ ETS erronecusly argues that the NTE have an "underlying
liditv' as achievement tests apart from the manrer in which
ey are used in specific circumstances although it correctly
emphasizes that the defendants' specific NTE cut-cff scores are
“misuses' because they were not designed and/or validated for
B usces, Compare ET8 Briel, pp. 4, 428, with U.S. Trial Brief,
p. 61. In any event, ETS misapprehends the requirxements of
current professional standards by its implication that it is up
te the plaintiff to disprove the "wvalidity'" of the NTE. The
burden of establishing validity for a specific purpose rests
entirely upon the test user and/or test developer under current
professional standards. Compare ETS Brief, p. 4, with EEOC
Guidelines, §1607.4, 1974 APA Standards, p. 1 and §B5. In
addition, the EECC Guidelines, §1607.7, require any person rely-
ing on evidence from other validity studies as evidence of his
test -requirement's validity to '"substantiate in detail job com-
parability" and to "demonstrate the absences of contextual or
sample differences . . " The record shows that the defendants
have made no such undertaking with respect to defendants' score
requirements.

40 /  0Of course, the defendants have provided no validity co-
efficients for this purpose.

£

B/ The government, of course, recognizes that the state has a
legitimate interest in assuring that the academic preparation of
ts educators is adeguate for successful job performance., 1In
his connection, ETS's characterization of the testimony of the
Bovernment's expert witness, Dr, Kirkpatrick, is inaccurate.
Nowhere in his deposition did Dr., Kirknatrick testify or imply
that academic preparation was not necessary for teaching. In
addition, a review of his deposition makes clear that the parcial
statement: as aoted by ETS is misleading and out of context. Co o
B LeL, p. 33, n. 98, with XKirkpatrick dep., pp. 216-218, s
also pp. 155-156.

r-.l




either the NTE or defendants' NTE cut-off scores to that

b . 42/
minimum level or levels,

Third, it is erroneous for the defendants and ETS to

contend that the NTE act as an "alternate measure of academic
preparation, that parallel the approved program' and that the
B endants' cut-off score reguirement is a "measure of a
minimum level of achievement within the approved program that
parallels the cut-off score within the approved program itself

i : s 3 5 : e s 1 43/
[referring to the required grade point average for graduation].'" ==
Again, the validity of the defendants' NTE score requirements
depends upon the existence cf a2 manifest relationship not
between the NTE and North Carclina's approved program but
between the required NTE-scores and the knowledge required for

successful performance by the various North Carolina educators

wno must achieve ithe scores,.

42/ As reflected by the record, professional standards may not
permit the use of the NTE for certification purposes under any
Brcumstances. In its brief, ETS obfuscates the distinction
between use of the NTE for certification by particular states
and the use for which the NTE were designed, i.e., to measure
the academic preparation of a graduate of a four-year teacher
B ing institution. Compare ETS Brief, po 3 with pp. 5-6, 3.
The record does not show that the tests were designed for certi-
fication of teachers in any state or states and, contrary to
s ciaim, (ETS Brief, p. 5) are not widely used for this
ERese., U.S. Trial Brief, p. 107. 1In fact, only three states
(North Carolina, South Carolina and Mississippi) require graduates
B reacher training institutions to take the NTE and all three
are using the NTE in a manner ETS considers a misuse. See, ETS
Brief, pp. 22-29, describing North Carolina's use as a misuse; I
gdep., p. 383, stating ETS has advised Mississippi mot to adept
any cut-off score requirements. Since Dr. Deneen's deposition
e taken, Mississippli has adopted cut-off score requirements
for certification notwithstanding ETS' recommendations to the
contrary.

BN ETS Brief, p. 43; see also Defendants' Brief, pp. 32-33.
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The defendants and ETS argue that the NTE are valid for
making certification decisions because the NTE are al'leged to
be related to the North Carclina approved program which, in
Brn, is claimed OGS siﬁilar to teacher preparation programs

4Lal 45/
in other states. TheseREEESNEENERN0 support in the record -
although, even if substantiated, they could not establish the
validity of the defendants' cut-off score requirements for the
following reasons:

(1} The record shows that the required amount of academic
preparation for certificatiom varies between states. For example,
North Carolina does not require graduation from an approved program

| 46/
in order to obtain certification as a professional educator.

(2) The defendants and ETS have not conducted any studies
comparing the NTE or any part thereof with the approved program
in North Carolina or made any other efiorts to validate their

Ly
gcore requirements.

(3) ETS attempts to piggyback on the approved program by

claiming that, as an alleged measurement cf academic preparation

similar tc the approved program, the NTE need not be validated

44/ RIS Brief, pp. 42-43; Defendants' Brief, pp. 32-33.

45/ ‘The defendants cite a non-record document apparently
purporting to be a gereral study of American teacher education
Bor the claim that North Carolina teacher programs are
Messentially the same as any other state." Defendants'

BE. o, 32, $80. This assertion should net, ef course,

be considered as evidence.

86/ Taylor dep., v. 2, p. l46. ETS's assertion that all
States require graduation from an approved program for certi-

fication is in error. See Walston v. County School Board o
IEfisenond County, 492 F. 2d 919 at 925 (C.A. 4, 1904y, wherea

there were apparently no state barriers to certification for
teachers without even collere decrees. TS does acknowledas
Ehat the basic minimum qualifications for licensing teachers
vary R Cate Lo taEs . SRS Wpdef, p. 34, n. 101,

S . Trial Brief, pp. 67-68.

o A




i accordance with Title VII since there is no requircment
48/

that the approved program be so validated. However, the

fllestion of the validity of the approved program is not at

issue in this case. Since this record contains no evidence

that the approved program has a racially discriminatory

effect, the EEOC Guidelines, §1607.3, do not require its

wvalidation,

B8/ LT ief, pp. 42-44




E. Evidence of Record, Unrefuted by the Defendants, Shows
that Defendants' NTE Requirements Are Based Upon
Examinations Plagued by Numerous Infirmities Which
Evidence Would Have to be Refuted Before Defendants'
Uses of the Examinations Could Be Validated.

As discussed above and in our Trial Brief, the record
of this case dces not contain a single study which purports
to validate defendants' uses of the NTE. The uncontroverted
evidence in this case also shows that the NTE are plagued
by numerous infirmities which would have to be corrected,
or the studies demonstrating the infirmities would have to
be refuted, before defendants' uses of the examinations
could be validated. The record further shows that the
defendants do not have background information vital to any
effort to validate their uses of the NTZ.

1. The Record Reflects that Defendants' NTE
Requirements Ave Based Uvon Exaninations

Which Studies Have Houmdloe SeSCENEREe] v
Biassed Against Blacks.

The briefs of the defendants and ETS both cite the
“safeguards' taken in the development of the NTE to insure
the NTE are free from bias in support of the conclusion that
the NTE are neither culturally nor racially biassed against
blacks. Whatever merit these procedural safeguards might
have, the results of the studies of cultural bias in the WCE
in the record of this case show that the safeguards have been
inadequate. Neither the defendants nor ETS cite any study

which concludes the NTE are not culturally biassed and,

every study in the record of this case which addresses the




9/
issue explicitly concludes the WCE are culturally blassed.

I~

In 1961 the North Carolina Study Committee on Teacher
Education, Rating ands%srtification concluded that the NTE
were culturally biassgg; Although no further studies of
the cultural bias of the NTE were conducted by the de-
fendants either before or after the adoption of the first
cut-off score requirements, studies conducted by ETS and
iTS employees have confirmed the Committee's opinion.

ETS conducted its first study of cultural bias in
the NTE in 1969. 1In this study ETS convened a panel of
minocrity educators to review the NTE and to Weertke oo [ ETS |

50/
about bias as [the panel] would describe it and define it.

S Sce, PX-21, pp. 18~19; NEADX12, pp. 1-6; and NEAM-2,
pp. 228-233.

RS PX-21, pp. 18-19,

Sl/ Majetic dep., p. 80.
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ETS made some zalterations in the WCE in respornse to
58 /
the findines of the minority panel; however, a study con-

ducted by Dr. Thelma Spencer after these alterations had

been made found the WCE was still culturally biassed against
59 /

flacks. As part of her study Dr. Spencer asked a panel of

judges to review the VCE and identify questicns which in

its opinion contained cultural bias. The panel identified

fourteen such questions and these guestions were subjected to

60 /

cstatistical analysis. The results of this investigation and

the remainder of her research led Dr. Spencer to conclude:

iag in the

a
e and
legation

s

Wlhe 2llesation of cultural b
NTE Common Examination had mer
that evidence to support the za
was found in the significant differences
in means of the racial groups in tiae
investigation, and in theilr differential
response patterns for certain type
items. 6L /

ot

58 / ETS developed a new TAE in Education in the Urban Setting;
eliminated a portion of the written English expression subpart
on the WCE, Majecticdep., p. 84; and, bezan publishing leaflets
describing the variocus TAEs for persons about to take the exams,
Majectic dep., p. 84.

BN Dr. Spencer is currently Executive Associate to the
Director of the Higher Education Divisicn at ETS and was
former ly the Assistant Program Director for Teacher Programs
ard Services, Deneen dep., p. 191-9Z,

60 / Dr. Spencer's study was done on the WCE form which was used
tor the January, 1971 national administration of the NYE.

Dr. Spencer did nct undertake any statistical analysis of
questions not identified by the panel as biassed and it is, of
course, unknown what the results of such an analysis would

have been.

B NEAM-2, p. 231. The full text of Dr. Spencer's conclusions
and recommendations are set forth at pp. 228-233.




In September, 1972 ETS published a '"Research 3ulletin

entitled Race and Subject Matter Influences on General Educa-
G

tion Itemes of the National Teacher Examinations. For the
purposes of this study, questions on the social studies,
literature, and fine arts portion of the WCE were categorized
B aditional," "modern," or "black" on the basis of their
content. The response patterns of black and white examinees
Slere than analyzed to determine if the racial groups per-
formed differently on different item types. The results of
this study show that increasing the concentration of "black"
questions as opposed to 'traditional' questions or increasing

in equal numbers the mixture of '"black™ and "modern'" questions

@s opposed to “"traditional' questions would increasz the
63 /
scores of black examinees compared to white examinees.

In response to the findings of the 1969 parel, the
Spencer study and the "Research Bulletin' ETS began identifying
Ble race of persons taking the NTE in October, 1973. The data
collected as of July, 1974 shows that white examinees score

higher than black, Oriental and Chicano examinees on every test
S ] }

62/ This study was conducted jointly by Drs. Donald Medley
and Thomas Quirk of ETS.

63/ GM-2, pp. 20-21.




64 /
Bl the NTE battery. Although, Dr. Majetic testified that

S hss continuing concern over cultural bilas and the NIE,

there are no studies currently of this problem being under-
65/
aken Ly ETS. Dr. Majetic was unable to testify that there

onsensus at ETS that the NTE were not culturally
o

2. The Record Reflects that Defendants NTE
Requirements Are Based upon Examinations
Which Are Not ConsistenENENEecisSe

Meagsures of the Areas Which They Purport
oot

The defendants propose, without supporting record

[l

G

@itations, that this Court find "[tlhe NTE reliably and

accurately measures the academic preparation of graduates
67/

gf teacher education programs.” The record of this cace

Beiinot support this proposed finding.
The "religbility" of a test is an estimate of how

consistently the test measures whatever it measures.

Reliability alone tells ncthing about a test's validity

=

becau

193]

¢ it does not address the question of how well

B test is fulfilling its intended purpose. . However,

B NEAM-1. Tt is interesting to note that the med

ian score
of white examinees is higher than the median score of Chicano

examinees on the Spanish TAE.

N
wn

feetic dep., p. 83.

|

66/ 1d., at pp. 88-89.

B Defendants' Preposed Finding of Faci No, 93. 1In support of

this propose finding, defendants cite their Proposed Findi of
et No. 58 The oniy citation foliowin fendants ' Prope
B of Fact No. 58 is to DM-7, p. 3. Information contained
ot p. 3, DM-7 does not address the reliability of the NTE;, and

in any event, D¥-7 has been superseded by the NTE Technical

Handboolk (DM-1).




a test must measure consistently {(i.e., have an acceptable
degree of reliability) before it can be validated as the
basis for certificating professional educators. Thus,

the APA Standards consider an acceptable degree of reli-

ability as a necessary but not sufficient condition for

the validity of the NTE cut-off score requirements in
68/
North Carolina. The APA Standards state:

Reliability ccefficients are pertinent
to validity in the negative sense that un-
reliable scores cannot be valid. But re-
liable scores are by no means ipso factor
[sic] valid, since validity depends on
what interpretation is proposed. Re-
liability is of special importance in
support of, but not in replacement of,
the analysis and estimation of conient,
eriterion related, and construct velidity. 69/

There are several professionally accepted methods
of estimating the reliability of an examination. The
appropriateness of these different methods depends on
the characteristics of the examination and the uses

70/

made of the test results. The defendants have not

gomputed reliability estimates for any of the examina-

B8 Kirkpatrick dep., pp. 49-50; GK-3, p. 29 §B3.1 and
commenc.

69/ GR-3, p. 29, comment following §D3.1.

70/ Gr&4-D4.9; see also, GK3-pp. 25-26.




B in the NTE battery but have at all times relied
2
on ETS to produce reliable examinations. ETS has
reported reliability estimates for the WCE and indi-
vidual TAEs on the basis of a modification of the
Ruder~Richardson Formula 20 (hereafter K-R-20) reli-
ability estimate; however, ETS has not reported reli-
ability estimates for any of the various composite NTE
72
test batterigg{ The K=R reliability estimates, irnicluding.
the X-R-20 formula, are internal measures of reliability
whicl: do not indicate how/consistent the test scores
Pl

are over a period of time. Because the only estimates

of the reliebility of the NTE are estimates based on

e

the internal consistency of the individual examinzticons

3

the defendants have no basis for using interchangeably

I 1US No. 25(h), (¥

72/ DM-1. The technical information on the NTE voutinely
availablie to ETS customers is contained in DM-1l; other in-
formation is sometimes available on request but there is
ne indication in the record that the defendants have re-
quested or LTS has prepared reliasbility estimates for

the composite test batteries.

B Kirkpatrick dep., p. 54; GR-3, p. 25. While recognizing
tbe propriety of reporting determinat ions of veliability based
linternal consistency under certain circumstances, the APA
Standards note that "[m]easures of internal consistency should
not be regarded as substitutes for other measures. Vhen

B rnative forms [of the test] are available, alternate form
reliabilities should be reported in preference to bhut not
necessarily to the exclusion of coefficients based on

internal analysis.' GK-3 30; see also GK-4, p. 53.

I
£




scores obtained on different administrations of the WCE,
74/

the individual TAEs, or any of the composite NTE batteries.

In addition to this limitation on its use, the K-R-20
ig an improper method of estimating reliability on "speeded" -
tests (tests in which time is a factor in the test setting)
because it yields '"spuriously high' reliability estimates

25/

for such examinations. The NTE Technical Handbook states:
"a test may be regarded as essentially unspeeded (a test
in which speed is not a factor) if at least 807 of the

candidates answer its last item and if virtually everyone

answers the item which is three-forths of the way through

b

a speeded

Fh

Fhe test." According to ETS's definition o

test, the gcience and mathematics subpart of the WCE ‘and
)
ii of the 28 TAE cannot ve regarded as unspeeded, and in-

is available teo determine whether or not the

-
o)
e
®
-d
=
=)
)
-t
£

uf

G

74/ GX~10, p. 968 (Buros, Seventh Mental Measurement
Brbook) ; Kirkpatrick dep., p. 54. "ETS routinely
refers its NTE customers to Buros for an cbjective
appraisal of their examinatibns, Deneen dep., p. 434.

B/ Gx-3

£ nd comment; GK-10, p. 968
Kirkpatricl

a
; see alsoey GH-t Sy,

7
oL ¢
10
()
7]
L.

B DM-1, p. 14.

i

B/ Id. at pp. 38-111. DM-1 reports iess than 807 of the
examinees complete the mathematics and science subpart of the

WCE and less than 807 complete the Biology and General Science,
Chemistry, "hysice, and General Science, Elementary Education,
Administration and Supervision, French, Home Economics, Mathe-
marics, Men's Physic Education, Music, Spanish, and Woman's

$
Physical Education

.
il

“ 0




professional education; written Enzlish expression, and the
social studies literature, and fine arts parts of the WCE
78/

and an additional 6 of the 28 TAE are unspeedea.

The APA Standards have set a more rigorous standard

for determining whether or not a particular test is speeded.

The Standards, which make it "essential" to report information

on the effect of speed and test scores, comment:

The most complete evidence of the
effect of speed would be the com-
parison of scores on one form using
the usual time LimiCENERRNSEEEEE N0
another form haviny unlimited time.
The correlation of scores at the end
of the usual time with scores obtained
with extra time on the same trials is
of limited meaning because the two
gcores are not independent. Less
complete evidence would consist of
data on the percentage of examinees
who attempt the last item or some
itein very near the end of the test.
I1f the percentage is below 90 a more
penetrating study is needed to show
that individual differences on the
test do not reflect speed to any
great extent. 79/

78 / 1d. Data are not reported for these subparts of the WCE or
for the Audiclogy, Education of the Mentally Retarded, Urban
Setting, English and Literature, German,.Guidance, Introduction
to Reading, Speech and Theatre, or Texas Government TAEs.

9/ GR-4, p. 48; see also GK-3, p. 24.




B the APA Standard (requiring a penetrating study
of the effect of speed on test scores for examinations
where less than 907 of the examinees complete the
examination), the science and mathematics subpart of
the WCE and 15 of the 28 TAE's require study of the effects
. 80/
B cspced on the test-scores. Additionally, insufficient data
have been reported to determine whether or not the professional
education, written English expression, and social studies,
literature, and fine arts subparts of the WCE and 9 of the
81/
28 TAE require this type of study.
In all the available data show that none of the
WCE subparts and only 7 of the 28 TAEs weet ETS's de-
finiticn of an unspeeded test, and none of the WCE
| 82/
gubparts and only & of the 28 TAEs meet the APA
Standards for tests where a penetrating study of the
83/

gffect of speed is not required. No study (except

for reporting the percentage of persons completing

80/ @GM-1, pp. 38-1l1.

. 1d.

- m——
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82/ 1d. The data reported shows that Art, Early Chilchood,
Industrial Arts, Media Specialist, Reading Specialist, Social
Studies; and Speech Pathology are the only TAEs where 807

of the examineces finish the test.

83/ 1d. The data reported shows thatArt, Indusirial Arts,
Media Specialist, and Speech Pathclogy are the only TAEs
where 907 of the examinees finish the test.




the last item and the item three quarters of the way
through the examinaticns for some of the NTE) of the
effect of speed on NTE scores has been produced by the
@iéfendants or ETS.

The reported NTE scores are an imprecise measure
of what the NTE test. The precision with which a test
measures whatever it measures is estimated by a statistic
called the standard error of measurement (hereafter SEM).
The NTE Technical Handbook gives the following definition
and explanation of the SEM:

A candidate's test score 1s an approximate
rather than a precise measure of his level
of achievement in the subject under con-
sideration. Therefore, one should think
of a score as a range that extends both
zbove and below the candidate's actual
obtained score. This vrange is defined

by a statistic called the standard
error of measurement. This statistic

is an index of the probable range cf
discrepancy befween the score the indi-
vidual earned and the average score he
might have earned if he had taken an
infinite number of equivalent forms of
the test. The mean of all those scores
would be an estimate of that individual's
true score-a score with no error, which
18 the goal of the measuremenit DIETSEIS
An interval extending one standard error
of measurement above and below the candi-
dates true score would include approxi-
mately two~thirds of the scores that he
would ghtain if hHe were 'COTE e _
infinite number of equivalent forms. &g/
femphasie in the original]

84/ DM-1, p. 14. The Technical Handbook states that ETS
rounds off the TAE scores to the neareést multiple of 10
o discour: pecple from making unreliably fine differ-.
Bt 2 tions." . Di-1, o RL S ThiIS Urocess régults "id some
persons scoring above 950 before the rounding procedure
Bttially receiving a séere below 950after the rounding
procedure, . an examinee scoring 474 on the TAE and
475 on the V(CE would have a composite score of 953 before
(474+479-953) and 949 after th: roundine procedure (470+
19949, :




The defendants have not determined the SEM for the

WCLE, any TAE, or any of the composite NTE test batteries.8Y

BFS has not reported the SEM for any of the composite NTE
batteries, or the WCE, although ETS estimates the SEM for
the WCE to be "around thirty points." 84 ETS has reported
Biie SEM's for 22 of the 28 TAE ranging from 19 points
(Biology and General Science TAE) to 39 points (Speech -
Communication and Theatre TAE). 87/ Although the SEM has
not been computed for any of the composite score batteries,
the SEM on each composite battery would be glightly less
than the sum of the SEM on the WCE and TAE. 8§ Assuming
that the SEM or a composite score battery is equal to the
sum of the SEM on the WCE and the TAE, the SEM's for the
variocus composite NTE bhatteries would range from "around 49

i

ints” for personsg taking the Biology TAE to "around 69

e
1z

po

b

points" for nersons taking the Speech TAE. By way of
example, this means if an examinee has a reported composite
Beore of 950 on an NTE battery for which the SEM was 60, the
examinee's true score falls within the range of 890 to 1010
éwo out of three times and within the range of 830 to 1070

ninetecn out of twenty times. 8¢

85/
IS "ol 28t - (ol
85/
Majetic dep., p. 296.
87/
D1, ppo S LS
88 /
Kirkpatridk depntp =iy
82/

id, at p. 9%

L=




The SEM is partly determined by the reliability
estimate for an examination (the higher the reliability

the lower the SEM and vice versa). Because the reliability

estimates determined by the K-R 20 are overinflated for
speeded tests, the reported SEM is understated for each
NTE that is speecded. Dr. Kirkpatrick testified that the

real SEM of the various examinations in the NTE battery

9¢/
gould be twice what it is reported by ETS.

The APA Standards consider it Bascential® that

Standard errors of measurement and
reliability ccefficients should be
provided for every score, subscore or
combination of scores (such as a sum,
difference, or guotient) that is
recommended by the test manuzl (either
axplicitly orS@upleeitly) for-othes
than merely tenative or pilet use. 21/

-

In the case of the NTE, neither the defendantsinor ors,
upon whom the defendants have allegedly relied for the
construction cf the NTE, have prepared reliability
estimates or standard errors of measurement for any of
the composite NTE batteries used by the defendants.

Additionally, the reliability estimates provided for the

s 1d., at pp. 180-83.

—_— ee———

81/ GK-&, p. 50.




subparts of the NTE battery are improper because of the
speceded nature of the examinations. 92/ Finally, because
the reliability estimates which are reported for the

NTE subparts are spuriously high, the reported SEM's for
those subparts are underescimated.f}/ In order for a cut-
off score to be properly set under currently accepted
standards in the field of testing and mental measurement,
the examination on which the cut-off score is established
must be highly reliable and have a low standard error of
measurement, 94/ There is no evidence to show that either
of these conditions is present for the NTE inr North

Carolina.95/ Defendants' "clinical thermometer" analogy

e

8 utterly inaccurEiaRity

92/

GK-4, p. 53.
93/

Mekpatrick dep.; - pi S
94/

P atf p. 51,
85/

These conditions are just necessary but not suifficient
gonditions for validly establishing a c@t-0ff gcore so
even if theyv were met, the issue of validity must still be

Bl ronted, Kirkpatrick depdy ppe 49SEREERSEE o, 29
§03.1 and Comment. See also, Majetic dep, p. 296 where
Dr. Majetic testified that it 1s necessary to know the
SEM when a cut-off score is established.

86/

o

See Defendants' Brief, p. 34, § 90.

b o
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LRE INADEQUATE AND UNWORKABLE.
The defendants contend that the various proaches to

certification in North Carolina, including the ''course and

hour"

approach, the "approved program' approach and the
"competency based" approach implemented by the State are
inadequate and unworkable. Defendants' Brief, pp. 37-39.

In addition, ETS argues that while defendants' NTE score re-
quirements are not PHOPCENEEESNESENCOECILication, nevertheless
the approved programs anproréh has- several limitations.

Brief, pp. 43-44. However, as explained in our Trial Brief,
pp. 99-107, the various approaches to certification previously
used in North Carolina do no ppear to have a discriminatory
eftect and there is no evidence in the record similar to the
téétimnny of local school officials in North Carclina con-
cerning the inadequacy of defendants' NTE requirements to show
that the "course and hour", "approved program' and 'competency
based'" methods frequently deny certification to qualified and
effective minority educators. Nor is there a;y evidence to
demonstrate that these methods of certification would permit
the certification of unqualified and ineffective educators.

The various approach to certification are discussed

in our Trial Brief at pp. 99-107. As noted at p. 107 of ocur

Trial Brief, 47 states find the course and hour or approved

program approaches to certification to be adequate and workable.

7
z
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The D ndants' Brief all s to no evidence capable of
refuting the substantial evidence of record discussed in our
Trial Brief, pp. Z@SCEEEEEREESNRIS =130, reflecting al dig-~
crimination in defendants' initial adoption of NTE cut-off score
in 1964 and their cOREENEEIEENENENNSEERNERS . §115-153 in 1973.

R fact, som

tl'u: o i‘.l‘OI’l'{ J..Llr S

of the contentions advanced by the defenc
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enice of racial motivation raised by the record.

First,. the defendants, without citation, postulate th
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T5e Sputnik was launched in 1957, seven
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(C.A. 4, 1974) S EEEENSE PSSR e te rmining Lt
legality of its NTE cut~off scores because "[t]h &
in certifying teachers and other profes als is n
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techniques., 10§
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C. The Defenda anc Erronecusly Characterize the
Standar A d by Courts in Cases Involving
Racial Di ) »n in Testing,

-
In dts brief at pp: 27-28, ETS stataf i
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of criterion-re ed validit M red 3 not
feasible to obtain. As discussed e, lants have
made no showing of lack of fe Hilit nd, a
emphasized by the district 2 i ! pass.
quoted by .defendants, proof of content v v ic
acceptable “"where a job @ !J.jj..‘.. C nstrates th SEM R
of the conte the f has suitabl S ¢ >
Rhiiponents of the job in questien.™ 352 F. Supp. at 191,
As disc ed ab the defendants made no showing

of content validi y and have never even undertaken jcb
analyses Finally, in Davis v. Washington |
- /2-2105, C.A. D.C., RTINS T B lated

case involving a. police £ Eost ¥ ifo) ey

e District of Columbia Circuit re e G @izt
gourt's holding t the test w valid 'reas Ly
and directly related to t requ gt the police
tfain: - program' "' where a validity study ed th i
BEores accurately predicted perfo N S ik ol,

A 121/
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