
IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

UNITED STATES OF AMERICA,
) CIVIL ACTION NO. 70C 103(1)

Plaintiff,	 )
) MEMORANDUM OF THE UNITED STATES
) IN OPPOSITION TO DEFENDANT

v.	 ) DOLAN'S MOTIONS TO STRIKE,
) DISMISS, AND SEVER, DEFENDANT

JOHN H. ARMERUSTER & COMPANY, ) ARMBRUSTER'S MOTION TO DISMISS,
et al.,	 ) AND DEFENDANT HOWE'S AMENI,MENTS

) TO ITS MOTION TO DISMISS AND TO.
Defendants.	 ) STRIKE

In this action under Title VIII of the Civil Rights

Act of 1968, defendant Armbruster has filed a Motion to

Dismiss, defendant Howe has filed Motions amending its

Motion to Dismiss and its Motion to Strike, and defendant

Dolan has filed Motions to Dismiss, Strike and Sever.

All three of these defendants attack the subsections

of paragraph 4 of the Complaint, 
v 

which alleges that the

defendants have violated Title VIII in five specified ways.

Defendant Dolan, the only defendant to suggest a reason why

this paragraph does not state a claim upon which relief can

be granted, argues that since Dolan Company Sales did not

and does not own the real estate with respect to which the

Complaint alleges violations of Title VIII, Dolan cannot

*/ Paragraphs 4 through 7 of our Complaint were quoted in our
Memorandum opposing earlier Motions to Strike and to Dismiss
and will not be repeated here.



have violated the law as the statute is only applicable

,to the owners of real estate, not their agents or other_ 

related–Raft-1:es. .......•■•■••■■■■••    

Defendants- Lrmbruster and Dolan also move to dismiss–"'_.__--

or to strike parr.graph 6 of the Complaint, which alleges

that the defendants' discriminatory housing practices

are supported and maintained by their employment practices
•

which have resulted in predominantly or all-white work

forces. These defendants' contentions are almost identical

with those made by all defendants except Dolan in earlier

Motions to Strike and Dismiss - i.e., that allegations

concerning these defendants employment practices can in no

way be relevant to an action under Title VIII..

Finally, defendant Dolan has moved this Court for

a severance, contending that the permissive joinder provisions

of Rule 20, F.R.C.P., do not support the joining of the

four defendants in this case in a singleiCtion.

The United States respectfully submits that none

of the foregoing motions is meritorious, and requests this

Court to deny, all of them.

DISCUSSION 

A. The Motions to Dismiss and to Strike 

-The basic considerations concerning the defendants'

Motions to Strike and their application in the context of

this litigation were extensively discussed in our earlier

Memorandum (pp. 5-7, 14-16, and 20-23) and, since the



present Motions to Strike present identical issues, will

not be repeated here.

-T-1,44a-Lyec.Ific_ground put forward-by. any of these

--defendants-In7-this second series of motions is that of de-

fendant Dolan, who urges dismissal of the complaint because

VIII cshe Civil Rights Act of 1968 is asserted to

tee.applicableonly,te owners of real estate, and not to
e-

A. estate emDanies such as Dolan.	
4

it- were a -close question as to whether Title

VIII r_eacheo. the activities oF. real estate brokers, agents

end salesmen, the principle that Civil Rights Acts are too

broadly construed to relieve the inconvenience and humilia-

tion of.racial discrimination, Jones v. Mayer, 392 U. S.

409 (1968), Daniel v. Paul, 393 U. S. 295 (1969), Nesmith v.

	  397	 2d 96 (4th Cir. 1968) would require reading

the statute to encompass the activities of professional real

estate peop....e.

'.However, t e statute is not ambiguous on this point.

Section 804 of the Act, 42 u.s.c. 3604, provides that,

subject to cqrtain exceptions discussed below

[Iit shall be unlawful
(a) To refuse to sell or rent	 .

because of race, color, religion, or national
origin.

Cb) To discriminate against any person
in the terms, conditions, or privileges of
sale- or rental	 . . because of race, color,
religion or national origin.

(c) To make . . . any . . . statement,	 • •
with respect  to the sale or rental of a dwelling
that indicates any -preference .	 based on
race, color, religion or national origin.



(d) To represent to any person because
of race, color, religion or national origin
that any dwelling is not available for in-
spection, sales or rental when such dwelling
is Irifact- so available.

(e) [Blockbusting provision not here
applicable)

This substantive portion of the statute does not say "It

shall be unlawful for owners" or "real estate agents;"

rather, it makes absolute prohibitions of certain activity.

It would be anonalous for the statute not to apply to

professional real estate organizations which have a far

greater impact on housing and segregation therein than

individual homeowners.

The exemptions to the coverage of the Act are three:

(1) Religious organizations are exempted with respect to

certain dwellings if the religion does not discriminate

in its membership policies on grounds of race (Section 807);

(2) the "Mrs. Murphy" exemption for owner-occupied buildings

with four or fewer individual units (Section 803(b)(2));

and (3) certain activities by the owner of a single-

family house are exempted (Section 803(b)(1)). Nowhere

in the statute is there any indication that the actions of

persons in the real estate business are beyond the pro-

hibitions of the Act.

Section 813 of the Act, 42 U.S.C. 3613, under which--

this action was brought, authorizes the Attorney General--

to sue "any person or group of persons" when he has reason-

able cause to believe they are "engaged in a pattern



or practice of resistance to the full enjoyment of any of

the rights granted by this title." The word "person" is

--defined-in—Section 802(0-of the Act, 42 U.S.C. 3602(d) 
2.1:/

to include individuals, corporations, partnerships, etc.

In brief, there appears no basis in the statute

for the restrictive reading of it suggested by defendant

Dolan as the full thrust of the statute is toward prohibiting

everyone from engaging in the discriminatory activity out-

lawed by Title VIII.

Defendant Dolan relies on a statement from United 

States v. Mintzes, 304 F. Supp. 1305, 1310 (D. Md. 1969)

to the effect that the first four subsections of Section

804 "apply to actions by the owner of a dwelling who sells

or rents it." A glance at the context of this language

shows that it bears no relation whatever to the issue in

this case. In Mintzes, Chief Judge Thomsen, in support of

his holding that the "single family dwelling" exemption did

not apply to blockbusting, distinguished these four sub-

sections,(804(a)-(d)) in which the owner of a dwelling is

a prospective defendant, from the blockbusting provision

(804(e)) in which he is the obvious victim. He did not

"Person" includes one or more individuals,
corporations, partnerships, associations,
labor organizations, legal representatives,
mutual companies, joint-stock companies,
trusts, unincorporated organizations, trustees,
trustees in bankruptcy, receivers, and fiduciaries.
42 U.S.C. 3602(d).



indicate that the Sections 804(a)-(d) were applicable only

to owners, nor was he purporting to address himself to any

such questior, and any such reading would be contrary to

the intent of Congress and severely undermine the thrust

and effecrivPness of	 VITI.

While there was little discussion of the matter,

few would luescion Ceaz..- "it shall be unlawful" applies

all, tAP legislative history shows that the proponents

:eceral fair	 1,,,crislatiou had Tlo doubt that

-le ITT_ applies t . o real estate brokers, agents, and sales-

For -,,carapl_e, former Secretary of Housing and Urban

Dev opmeat We ver, in comment=ing on S. 1358 (90th Cong.,

1st Sess.), which, with	 ss irrelevant to the present

question, eventually became Title VITI, said:

[The Act] would free biJilders, investors,
institut_ons, real estate brokers 

-7=and ;1-ents from r /eir fear of eoonomic
loss L.--om	 !---) bear the burden of
eic '.rnong the first to support open

lccunauc\-.	 Hearings before -'le
SubcolT-dtee	 and L.:::-;an  Affairs

SF::-Late P=ankin and Currency
Coii 41':-.1eFIB, 	 S. 1358, S. "2.114, and S. 2280
(N

n
th Gong:,•1st Sess.) at p. 37.

ri_vate	 president of a firm in the mortgage

-1.11 and real estate business, testifying in favor of

federal fair housing legislation, said:

thin'k it is to the interest of all
of 1_1s rn cne real estate business to
be pUt-ori an equal basis when-it
comes to accepting minority groups as
buyers, - 73orrowers or tenants.

ac 398.



The Courts have entered decrees enjoining dis-

crimination by real estate companies, both after con-
*/	 •*/

tested litigation- and by consent.— In the Dubose

case, which involved a real estate company's refusal

to show Negroes its listings, the Court noted that the

Civil Rights Act of 1866, 42 U.S.C. 1982, prohibits

all racial discrimination, whether
or not under color of law, with
respect to the rights enumerated
therein, including the right to
purchase or lease property.
Jones v. Mayer, 392 U.S. 409, 436
(1968)

The Fair Housing Act is written in language as un-

restricted, in terms of persons subject to its pro-

visions, as the language of the 1866 law. We see no

***/
basis for construing it otherwise.---

oq

*/ Dubose, et al. v. Corey Realty, 	  F. Supp.	 ,
No. 69 C 422 (N.D. Ill. 1969).

**/ United States v. West Suburban Board of Realtors,
et	 C.A. No. 69-C-1460 (N.D. Ill. 1970).

***/ 42 U.S.C. 3604c (blockbusting), 3605 (financing)
and -3606 (access to or membership in real estate organiza-
tons) are plainly directed at real estate companies.
We can think of no more anomalous construction of the
law than to hold that it prohibits some discriminatory
conduct by realtors but other discriminatory practices
only when they are performed by non-realtors.



B. Defendant Dolan's Motion to Sever 

Defendant Dolan has moved for a severance, main-

taining that this action as brought entails improper

JC_nder of causes of action and parties defendant. We

believe that the motion must fail. The defendants in

this action are properly joined because the complaint

alleges that heir conduct is a part of the same pattern

or practice o resistance to the enjoyment by blacks of

rights secIlred by th ,, Fair Housing Act. Moreover, the

alleged wrongs by the various defendants are part of the

same series or transactions and occurrences and involve

commor Questions of law and fact, so that joinder is

prope: under Rule 2C (a) 	 the Federal Rules of Civil

Procedure.

(1) . Pattern  or Practice

Paragraph 7 of the complaint in this case, which

,:ollows a description of the alleged discriminatory

practices of the various defendants, alleges that

the conduct described in the
preceding paragraphs constitute-
a . pattern or practice of resistance
by each deendant, and by the
.defendants collectively, to the
full enjoyments [of the right to
equal housing opporunities]

It is well established that there are two varieties of

"pattern r practice" withwhich the civil rights laws.

are concerned. The first involves a policy of resistance

by a single_defendant, often marked by a series of unlawful

•

0_



acts on his part. See, e.g. United States v. Mintzes, 

304 F. Supp. 1305 (J. Md.-1969). The second kind of

pattern–or-practiert-involves common resistance by several -

defendants, usually in the same geographic area, to the

enjoyment of such rights, and this kind of pattern or

practice may exist irrespective of whether the evidence

is sufficient to establish that each defendant's re-

sistance is sufficient to constitute such a pattern.

See, e.g., United States v. The Warren Co., 	  F. Supp.

	  10 Race Rel. L. Rep. 1293 (S.D. Ala. 1965 (three

judge court)(copy attached).

The present complaint charges both kinds of pattern

or practice. It spells out similar conduct by all of the

defendants. It focuses especially, although by no means

exclusively, on the municipality of University City, and

the Answers to Interrogatories show in effect that all

the defendants are alleged, among other things, to be

steering Negroes to and white persons away from that loca-

tion by unlawful conduct and representations. It is the

joint impact of the alleged activities of all the defen-

dants that imperils the stability of integrated areas and

threatens resegregation, and the resistance to equal housing

opportunities is alleged to be by all of them together,

irrespective of whether or not there has been any coordina-

tion between them.

During the course of the debates of the Civil Rights

Act of 1964, Senator Humphrey, the major spokesman for the

9



bill, addressed himself to the pattern or practice pro-

visions of the public accommodations */ and elaplovmenc **/

sections of the p7oposed law._ Referring'to suit:: (such

as this one) in which several defendants are all alleged

to have engagei in one such pattern or practice, Mr, Humphrey

noted that a discriminatory act by one defendant but

justifiable nonracial refusals by the others would not be

sufficient to make out a case. On the contrary,

the issue would ::hen be whether, as a
matter of fact, there was a refusal
of service or employment amounting to
a pattern or practice, not whether
the companies acted in concert or
conspiracy. And the bill would
authorize the Attorney General to
loin all or  some of several  defen-
dants in the same action. 110 Cong.
Rec. 14270 (June 18, 1964) (emphasis
supplied)

Similarly, Senator Magnuson, alluding to the fact that only

the Attorney General could request a three-judge court

under Title II, stated:

As suits by the Attorney General under
Title II and suits involving a proba-
bility of a three-judge court under
Title VII will involve a pattern or
practice it  is anticipated that most
cases will involve a substantial number
of defendants. 110 Cong. Rec. 12,947
(June 8, 1964) (emphasis supplied)

These statements and the judicial history of pattern or

practice suits against multiple defendants clearly indicate

Congress' understanding that, in pattern or practice cases,

the Attorney General is authorized to join all defendants

located in the same area when they will not be prejudiced

*/ 42 U.S.C. 2000a et seq.

**/ 42 U.S.C. 2000e et seq. The "pattern or practice"
provision of 42 U.S.C. 3613 closely parallels that of the
earlier Acts, but omits the "intent" requirement.

- 10 -



by such joinder. If it were otherwise, enforcement efforts

would be hampered, and the relief obtained would often

be ineffective, In the present case, for example, it

would take at least four suits, instead of one, to eliminate

the qale	 of practices which are alleged to be

thratening to resegregate University City,

United States v. The Warren Co., 10 Race Rel. L.

Rpt-:. 1293 (S.D. L-da. 1965) involved allegations of a

pattern or practice of discrimination by the operators of

five unrelated and. Independently operated restaurants in

Sell .a, Alabama. No collusion was charged. In fact, the

incidents of discrimination at the various restaurants

occurred on different dates. The three-judge court, in-

cluding Circuit Judge Rives and District Judges Johnson

and Thomas, found that each of the defendants had turned

away Negroes, generally on single occasions shortly after

the effective date of the Act. The Court entered an in-

junc7.ion against each defendant.

In United States v. Buildi-Trades and Construction

	  St. Loiiis, 271 F. Supp 44 7, 271 F. Supp. 454

(E.3, Mo. 1966), the United States sued several independent

labor- unions in one suit, charging each with discrimination

against Negroes in violation of Title VII of the Civil Rights

Act or-= 1064. Several of the defendants agreed to consent

decrees, but two of the unions took the case to trial –

•
-;, _ 	 States v.	 !etal Workers, 280 F. Supp. 719
(E.D. Mo. 1968)



and, after the District Court found in their favor, the

United States appealed , and the Court of Appeals reversed.

Obviously, the rela'zionship between the-I4B.E.W. and the

Shetmetal Workers and their referral practices was

much more tenuous than that between four realtors alleged

to he sceeriw6 Negroes to and whites from University City.

Nevertheless, both the District Court and the Court of

Ap-oeals heard and decided the evidence against both unions

together The present case is a fortiori.

7-7
w i Jnited States v. Sheeital Workers, 416 F. 2d 123,
(8th Cir. 1969)

11a



(2) Joinder Under Rule 2011),F.R.C.P.:

Even absent the "pattern or practice"

provision of 42 U.S.C. 3613, all defendants would be

properly joined under Rule 200of the Federal Rules of

Civil Procedure. That Rule provides for permissive

joinder . of defendants if (1) the right to relief asserced

against them arises out of the same transaction, occurrence

or series of transactions or occurrences, and (2) some

question of law or fact common to all defendants will
*/

arise in the action.	 Rule 20 also expressly states that

a defendant may be properly joined even if he has no

interest in all of the relief demanded.

There is a common series of transactions which

is at the heart of this case - the alleged steering by all

defendants of white persons to dome areas and Negroes to

other areas on account of race, with particular reference

to University City. Each defendant in this suit is alleged

to have discriminated against Negroes in the same ways

(Complaint, paragraphs 4 through 7) and the Plaintiff's

Answers to several defendants' Interrogatories indicate

that the times, locations, and witnesses of these alleged

violations coincide in large measure. These kinds of

*/ See 2 Barron & Holtzoff, Federal Practice and Procedury!
See;-• 531 (Wright Ed. 1961); 3A Moore's Federal Practice
120.02 (2nd Ed. 1967).

- 12 -



*/-
factual concurrences,	 even in the absence of a

"conspiracy" (Dolan Memorandum, page 3) constitutes

" series of transaf:tions and concurrences" within th

meaning of Rule 20(a). Moreover, the cumulative res-ilt

of the alleged acts of the defendants - e.g., steering

blacks toward University City - may require more extensive

relief against the defendants than would be appropri=o-e

if their actions were considered separately, as the

snowballing or multiplier effects of their actions may call

for comprehensive relief to

eliminate the discriminatory
effects of the past as well
as [to] bar like discrimina-
tion in the future.
Louisiana v. United  States 
380 U.S. 145, 154 (1965).

That there are common questions of law affecting

all defendants, within the meaning of Rule 20(a), is

apparent from the similarity of the legal issuesraised by

their various motions. For example, all defendants have,

by motion to strike, challenged the relevance of employment

practices (Complaint, paragraph 6) to a housing discrimina-

tion case. Several have questioned the Government's con-

-struction of 42 U.S.C.3604(c) (statements of racial pref-

-erence with respect to sale or rental) and its constitu-

- ---tionality-if read literally. The applicability of the

TrEastern Fireproofing Co. v. United States_Cypsum Co.,
160 F. Supp. 580, 581 (D. Mass. 1958).

- 13 -



-10 -7-

to dealings by realtors with respect to single-family

housing will undoubtedly be at issue with respect to each

defendant. The issue of the nature and extent of affirma-

tive relief, if any, which may be appropriate to correct

the effects of past discrimination applies with equal

force to all defendants, and all but Dolan have already
/*

raised this issue. "Good judicial husbandry' -- dictates

that these issues, and others, all arising in a single

context, be decided in one hearing.

The Supreme Court has recently expressed, in a

different but related context, the general philosophy of

the Federal Rules of Civil Procedure with respect to

issues of this kind. In United Mine Workers v. Gibbs,

383 U. S. 715, 724 (1966), the Court said:

Under the Rules, the impulse is
toward entertaining the broadest
possible scope of action consistent
with fairness to the parties; joinder
of claims, parties and remedies is
strongly encouraged.

"Fairness to the parties" does not require a severance here.

The case is before the court sitting without a jury, and

Dolan neithdr shows nor even claims that any specific

prejudice would result from a trial as to all defendants

together. Even if prejudice of some kind should appear

later in the proceedings -- and it is difficult to see how

*/ United States v. Dorl:an, 314 F. 2d 767, 772 (5th Cir. 1963)

- 14-



it could when the matter is before a court of equity --

Rule 20(b) authorizes the Court to order separate trials

to prevent delay or prejudice.

The decisions of Courts in antitrust and other

cases in which various defendants are alleged to have acted

in a parallel fashion to deny rights to one or more

plaintiffs -- an analogous situation to that here --

have been consistent with the liberal construction re-

quired by the Supreme Court. In Nagler v. Admiral

Corporation, 248 F. 2d 319, (2d Ciro 1957) the District

Court had held that a number of manufacturers, wholesalers,

distributors and retailers had been improperly joined in

an anti-trust suit by thirteen retailers alleging Robinson-

Patman Act violations. The Court of Appeals, in an opinion

by Chief Judge Clark, found that common questions of fact

and law were raised by plaintiff's "suggestions" of

"conscious parallelism" and reversed the decision below.

Describing Rule 20(a) as "substitut[ing] principles of

trial convenience and efficiency for rigid rules of inter-

relationship oE parties," 248 F, 2d at 327, the Court said:

Modern procedure favors the trial
and disposition oE similar cases
together as a matter of court
efficiency; this is shown by the
popularity of these extensive
joinder provisions, the most widely
accepted of pleading reforms. This
case would seem to promise gain in
the employment, not repudiation, of
the authority given, To force on
this already overcrowded Court the

- 15 -



the necessity of separate actions
with accompanying pleading, Jis-
covcry, pretrial and trial actiJ.7tjes 	 . .
would be quite intolerable." Id. at 323.

See also Gilmore v. James, 274 F. Supp. 75, 89-90 (N.D.

1967), aff'd 389 U.S. 572 (1963); Eastern Firepr-Jo

Co. v. United StatflGypsum Co., 160 F. Supp. 530 (D. Yoss.

1958); CF. United States v. Mississippi, 380 U.S. 128 (1955).

The advantage to effective use of the Court's time

and facilities inherent in joining all four companies in

this case is apparent. If severance is granted, four

separate pre-trial proceedings would be required; discovery

and deposition proceedings would be more complicated;

factual legal issues common to all defendants would have

to be developed and considered four separate times; and

the witnesses common to all defendants would have to be

brought to court for four separate trials. Role 20(a)

was designed to prevent these inconveniences. It should

be given an interpretation that will accomplish its

purpose.

CONCLUSION

For the reasons stated above, we respectfully request

this Court to deny each of the defendants' several motions.

DANIEL BARTLETT, JR. 	 FRANK E. SCHWELB
United States Attorney

&i„N-	
WALTER W. BLRNLTT
Attorneys
Department of Justice
Washington, D. C. 20530
(202) 386-3401



   

1965] COURTS • 	 1293

PUBLIC ACCOMMODATIONS

Resfaurani-s—Áiaberna (Civil Rights Act of 1964)

-UNITED STATES of America, etc. v. THE WARREN COMPANY, etc., et al.

United States District Court, Southern District, Alabama, Northern Division, Civil Action No. 3437-
64, June 30, 1965, 	 F. Supp.--.

SUMMARY: The United States brought suit in a federal district court under the 'Civil Rights
Act- of 1964 to enjoin . operators-of five restaurants in or near Selma,-Alabama, from refusing
to provide non-discriminatory service to Negroes. The court found that each defendant had,
in pursuance of his regular policy, refused service to Negroes during July, 1964, and that
under federal Supreme Court decisions, plaintiff is ent;tiled to relief. An injunction was issued
restraining defendants from refusing to admit Negrc es to the premises or from refusing to
make any of the goods, services, facilities, privileges, advantages or accommodations of the
restaurants available to Negroes on the same basis as such are available to the general public.

RIVES, 'Circuit Judge, and THOMAS and
JOHNSON, District judges.

This is a suit brought by 'the United States of
America under the Civil Rights Act of 1964 for
an injunction enjoining the defendants from
refusing to admit Negroes to the premises of
named restaurants, failing or refusing to sell food
or meals and provide service and accommoda-
tions to Negroes on the same basis as non-
Negroes.'

•- •
4. The Thirsty Boy Drive-Tn Restaurant ob-

- tained the-. food- it served and other products
which it sold from the list of suppliers set forth
in the schedules attached as' exhibits to the
deposition of John E. Warren, in the nature and
amounts set forth therein, during the periods

.stated therein.

5. On July 4, 1964, at approximately 3:00 p.m.
in the afternoon, four Negroes, two young men
and two young women, in a car, drove into the
parking lot of the Thirsty Boy Drive-In Restau-
rant and were asked by John E: Warren to
leave the parking lot; that they did so; and that
immediately thereafter they returned on foot

--and entered the restaurant and sought to obtain
service, whereupon Mr. Warren telephoned the
office of Sheriff Clark of Dallas County and
asked that the Sheriff come to his place of
business to arrest the Negroes;

6. Sheriff Clark and some of his deputies came
immediately to the Thirsty Boy Drive-In Restau-

a_rant_and, -after Mr.–Warren had signed a com-
plaint charging the four Negroes with trespassing
after warning, removed the four Negroes from
the Thirsty Boy Drive-In Restaurant under
arrest.

7. The Warren Company, Inc. maintains a
highway sign for the Thirsty Boy Drive-In
Restaurant advertising the restaurant on High-
way 80 West, outside the city of Selma, Alabama.

8. Otis G. Adams is and has been since before
July 2, 1964, the sole owner and operator of the
Selma Del Restaurant located at 225 Broad
Street, U. S. Route 80, in the city of Selma,
Alabama.

In- the operation of the -Selma Del Restau-
rant, Otis G. Adams is now and has been since
before July 2, 1964, engaged in serving and
offering to serve members of the general public,
and that his policy in the management of that
business is now and has been since before July
2, 1964, to maintain a practice of refusal of
service to Negroes inside the restaurant.

FINDINGS OF FACT

1. Each of the restaurants operated by the
severaLdefendants herein _is -principally--engaged --
in selling food for consumption on the premises.

2. John E. Warren is the President of the
f%Varren_Conapany,.. _Inca _corporation which
opera tes and has operated since before July 2,
164, a business called Thirsty Boy Drive-In
Restaurant in the city of Selina, Alabama.

3. The Warren Company, Inc. is now and has
been since before July 2, 1964, engaged in serving
and offering to serve the general public in the
Thirsty Boy Drive-In Restaurant, and that its

•

	 policy in the management of this restaurant is
• now; and has-been since before July 2, 1964,-to

maintain a practice of refusal of service inside the
Thirsty Boy Drive-In Restaurant to Negroes..

-.7:07.Teirl7f. • Tr. <---•,n■r-Arr17557017.7"^",5•77.7.5,..

■1■11M1■11111MIMIIMMP
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10. The Selma Del Restaurant obtained the
food it served and other products which it sold
from the list of suppliers set forth in the
schedules attached as exhibits to the deposition
of Otis G. Adams in the nature and amounts set
forth therein, during the periods stated therein.

11. On July 27, 1964, at 5:30 p.m., pursuant
to the policy of the Selma Del Restaurant, Benny
B. Graham, as an employee of this restaurant,
refused service to two Negro women who sought
to obtain service at the Selma Del.

12. Otis G. Adams maintained highway signs
for the Selma Del Restaurant advertising the
restaurant, on State Highway 14 and 22 and U. S.
Highway 80, outside of Selma, Alabama, until
October 1, 1964, when the signs were removed.

13. Otis G. Adams has maintained other
advertising for the Selma Del Restaurant as set
forth in a schedule attached to his deposition
herein, including g travel map published by
Highway Map Co., of Columbus, Ga.

14. John D. Wilson and Robert C. Wilson,
partners, operate the Perrins Cafeteria located on
U. S. Highway 80, 207 Broad Street, Selma,
Alabama;

15. Robert C. Wilson and John D. Wilson are
now and have been since before July 2, 1964,
engaged in serving and offering to serve members
of the general public, and that it is now and has
been since before July 2, 1964, their policy in
the management of that business to maintain a
practice of refusal of service within the cafeteria
premises to Negroes.

16. On July 27, 1964, at 5:30 p.m., two Negro
men sought service within the Perrins Cafeteria
and were refused service by Robert C. Wilson
who informed them that they were trespassing
and would be arrested after this warning if they
did not leave, whereupon the Negroes left the
premises of the cafeteria.

17. John D. and Robert C. Wilson stipulate
that the Perrins Cafeteria obtained the food it
served and other products which it sold in the
amounts and kinds specified, from the suppliers
named in the schedules attached to the deposi-
tion of Robert C. Wilson, during the periods
stated therein.

18. Gerald A. Gilbert is now and has been
since before July 2, 1964, the sole owner and

operator of the restaurant called Chick-N-Treat
Drive-In Restaurant which is located immediately
outside of Selma, Alabama, on U. S. Highway
80 East, next to Glass House Drive-In Restau-
rant.

19. In the operation of the Chick-N-Treat
Drive-In Restaurant, Gerald A. Gilbert is now
and has been since before July 2, 1964, engaged
in serving acid offering to serve members of the
general public, and that his policy in the manage-
ment of. that business is now and has been since
before July 2, 1964, to maintain a practice of
refusal of service . to Negroes on the restaurant
premises.

20. On July 3, 1964, at approximately 1:00
p.m., a car bearing New York license plates QC
7419, came to the Chick-N-Treat Drive-In
Restaurant; that a Negro woman came to the
window of the Chick-N-Treat to ask for service
and was refused service at that time; and that the
incident was reported by Gerald A. Gilbert to
Sheriff Clark of Dallas County, Alabama, there-
after.

21. Lloyd Leon Walters and Nellie Mae
Walters, partners, operate the Glass House
Drive-In Restaurant on U. S. Highway 80 East,
immediately outside Selma, Alabama, next to
Chick-N-Treat Drive-In Restaurant.

22. In the operation of the Glass House Drive-
In Restaurant, Lloyd Leon Walters and Nellie
Mae Walters are now and have been since before
July 2, 1964, engaged in serving and offering to
serve the general public and that their policy in
thc,-- management of that business, is now and has
been since before July 2, 1964, to maintain a
practice of refusal . of service to Negroes within
the premises of the Glass House Drive-In
Restaurant.

23. On July 26, 1964, at approximately noon,
two Negro airmen in uniform drove onto the
premises of the Glass House Drive-In Restaurant
and came to the door of the restaurant to obtain
service; that Mrs. Walters refused them admis-
sion to the restaurant and that they then left
the premises.

CONCLUSIONS OF LAW

1.. The Court has jurisdiction of this action
under Section 207(a) of the Civil Rights Act of
1964 and under 28 U.S.C. 1345.

§,-"14rr
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2. Under authority of Heart of Atlanta Motel,
Inc. v. United States, et al., 379 U. S. 241, and
Katzenbach, ,cting Attorney General, et al. v.
McClung, et al., 379 U.S. 294 the Court finds
that the plaintiff is entitled to the relief for
which it has prayed.

Decree to be entered accordingly.

DECREE AND INJUNCTION

Pursuant to the Findings of Fact and Con-
clusions of Law of this Court made and entered
on this date and for the reasons set out therein,
it is ORDERED, ADJUDGED and DECREED
that, John E. Warren, Gerald A. Gilbert, .Lloyd
Leon Walters, Nellie Mae Walters, Otis G.
Adams, Bennie B. Graham, Robert C. Wilson,
and John D. Wilson, Jr., their agents, employees,
successors in interest, and all those in active
concert or participation with them, be and each
is hereby restrained and enjoined from:

(1) Refusing to admit Negroes to the
premises of the named restaurants upon
the same basis and under the same
conditions as non-Negro members of
the general public are admitted to the
restaurants;

(2) Failing or refusing to sell food or meals
and to provide service to Negro patrons
upon the same basis and in the same
manner as food, meals and service are
made available to non-Negro members
of the general public;

(3) Otherwise failing or refusing to make
any of the goods, services, facilities,
privileges, advantages or accommoda-
tions of the named restaurants available
to Negroes upon the same basis and
under the same conditions as they are
available to non-Negro members of the
general public, and

(4) Engaging in any act or practice which
deprives, directly or indirectly, any
Negro of the full and equal enjoyment
of the goods, services, facilities, privi-
leges, advantages and accommodations
of the named establishments without
discrimination or segregation on the
ground of race or color.

It is further ORDERED, ADJUDGED and
DECREED that all costs are to be taxed equally
against the defendants.

Done, this the 30th day of LInc. 10(K



CERTIFICATE OF SERVICE

I, the undersigned attorney, hereby certify

I have served copif.s of the foregoing Memoroadtm by

mailing copies thereof, postage prepaid, addressed

counsel for th.: respective defendants as follows:

Robert C. Jones, Esq.
Ziercher, Tzinberg, Human &

Michenfelder
• 130 So. Bemiston, Suite 405
Clayton, Missouri. 63105.

William I. Rutherford, Esq.
Lashly, Caruthers, Rava, Hyndman &

Rutherford
818 Olive Street, Suite 1310
St. Louis, Missouri 63101

Veryl L. Riddle, Esq.
Bryan, Cave, McPheeters &

McRoberts
1600 Boatmen's Bank Building
St. Louis, Missouri 63102

Robert J. Koster, Esq.
Cook, Murphy, Lance & Mayer
611 Olive Street
St. Louis, Missouri 63101

This th .ay of May, 1970.

WALTER W. BARNETT
Attorney
Department of Justice


