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The United States of America, plaintiff hereln,

respectfully requests this Court to deny the Motion to
Dismiss filed by defendant Howe and the Motions to

Strike which have been filed by all defendants except

Dolan Company Sales for the reasons set forth in the

o

accompanying memorandum.
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I THE UNTTRBSTERRS DISTRICT COURT FOR THE
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EASTHERNNBESTRLCT O MISSOURI

EASTERN DIVISION .

UNITED STATES OF AMERICA,

Plaintifg; ; :
CIVIL ACTIOH HO. /UCIEGEs

PLAINTIFF'S MEMORANDDM IN
OPPOSTTION TO THE MOTIONS
TO. STRIKE AND THE MOTION
T DIESHISSE

JOHN H. ARMBKUSTER.AND COMPANY ,
el Jle : : :

-

Defendants.
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In this housing discrimination case, broﬁghé by
Jithe Unitéd.States pursuant.to Tiitle VILIL of the e
Rights Act of 12868, seven of the eight defendamés have
filed motions to strike certaig allegations and a portion
ox the pragel "Gef neliel Tron The: Cemplaint, and'oné @ik
the defendants has moved to dismiss the Complaint. The
defendants' motions are basically three-fold: (1) the
portion of the Complaint alleging tha; defendants made
statements of racial preference with respect to housing
opportunities iy gttacked 28 unconsEitwiional; @2)° the

; portion of the Complaint alleging tHat thése defendants’
employment praétices support and perpetuate their
facially discriminatory housing practices are attacked

as not being relevant in an gction brought ﬁnder Title

VELI; and (3) the poviien of the prayes in the Complaint,
‘\
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which requests whatever affirmative steps as may be
necessary to corxrect the effects of past raeially

discriminatory practices and to insure the full enjoy-

. -

|
a

ment by Negroes of the rlObt securgd by. Title VIII,
4 is attacked as requesting relief which the Attorney

Genefal ig not authorirzed to seel awd thils: Court is

now empowered to grant.

We submit that each of the allggations in the

Complaint is relevant in an action brbught ty the

Attorney‘ceneral pnder Title VILL, that the statute

;s wasedlk e bawe 1§ applied here je gblistitutional

e ¢

and, that, since the defendants have a duty to cerrect

-

at.
"

the effepis of thelr past diseriminatony practioas;

| the prayer for whatever affirmative relief appears

necessary after a hearing on the merits is an appropriate
| .'(‘ (\ L] Ll .

maguc st Do tele VELL .~ Sitoe & ngbidn, Lo dtrilse,

a drastic remedy never favored by the Courts, is not to

be granted unless the Court is certnln that JLhe matter to

L

be stricken has no relation to the controversy and is

préjudicial, the metions in this case should be denied,

Sl e o TR il e mna v. United St 380 U, 8. A5, A5

e

(106)), Imsited States v. Sheetmdtal Warlcers Loczl No. 364
46 W g 0 (Stn Gixi 18697,

e.%., Unitet Stotces ¥, Paperogkei® Loedl 18
245980 (LI baal dend. L TGRS

J L- .

%/ See, e.g., Augustus v. Board of Public Instruction,
306 I. 24 862 (5th Cir. 1962); Blenke Bros. v. Ghryslen
Corp. , 189 B . Shpnesdt @t il " 111, 1960)% ol G

Quing N. Wonge 25@MIRS GRG. 608.- (Dr P.R. 1968),

e -
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THi COMPTATINT

: : : v |
The Complaint herein,’ after making preliminary

allegations concerning jurisdiction, venue, and the
& -

identification of the defendants, alleges, in para-
graphs & ‘through 7, as follows: :

4. The defendants follow a poliew and
practice of furthering and perpetuating
patterns of racial segregation in housing.
This policy and practice has been implemented,
amerigs ogliey waye, by the Tollowlig:

: (a) The defendants have failed

and refused to show black persons
listings for houses in predominantly
white neighborhoods while at the
same time making such listings

o

available to white persons. %
A R A
g il ) e defendants: Bave: made
= iEesEivias . fow housas dWallable -To =

“black persons only in changing or
integrating communities, repre-
sented by the defendants as ’
including, among others, the
mgleipal ity of Universiky Gy,
Missouri. At the same time the 3
defendants have made listings for
houses in such communities un-
available to white persons. i

s

e ' The' defendants hove mdde
SkEatements of racial limitgtion s
dnd preference with respect to
the sale or rental of dwellings,
including in particular, state-
ments to white persons that black
persons are moving into or residing
in certain residential areas and
that such integrating areas are
undesirable.

(d) The defeddants have adviged
black persons that houses in white

residential areas were not available
for purchase on asserted grounds
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o Llng service within the meaning of 42°

that the houses were coverned by
PR e conbracts or were
feiaa iy off -the market, when
in fact such houses were available

-for purchase.

‘ (e) The defendants have, on

account of race, dnd in order to
preserve residential segregation,

given different and eDirfLEet Sne

advice to white persons and to

black persons as to the desirability

of neighborhoods in which such persons
wish or may wish to purchase a dwelling.

The policies and practices
in this pavagraph are in viola
e e asle(a), " (DY, (C) it

‘TC seribed
e oE
(< )

S Each of the defendants LdLLy i
GaEere vl - Charles I, LLLDLO, Thomas W.
IICIT&U.OJL, Edmund F. Gorman, Fred J. Drain,
Dolan Company Sales and Jevomo L. Howe,
ILagaeponared ;. bas atilizged 3 moltiple- bt

U.8.€, 82606, bas denied blagck persons
access to the same multiple~listing service,
and-has applied to black persons and con-’
tinuves to apply to such persons, discrimina-
oy texmg andlcondicions of such access,
il oy aedelElt o THee ar-celor, in vio-~
kaciiont on g WLELE. (506G,

6. The s g minaberyt praciicestar
the defendaaie dascribed in the preceding
paragraphs of this complaint are maintained,
supported and perpetuated by.the defendants'
employment practices. The defendant John H.
Armbruster and Company employs approximately
85 persons; all of whom are white, including
dUsaliarienl jorkeres o The dafondant Doldn
Company Sales cmployo approximately 120
persons, all of whom are white, including
Ol elericalttgoikers . Bhe dofegdanis Barry L,
Weener , Jx., "Ghacles HegZeibig, Thowas W
Hcidhon , Etmted ¥, Comman and Feed J. Doai,
all doing business as Cormet and Zeibig,
Incorporated, employ all, or very nearly all,
white persons. The defendant Jerome I.. Howe,
Incorporated, employs 13 persons, all of
whom are white except for one black janitor.
Many Dlacksparsgue, qualiflled to do the
various jobs offered by these defendanis,
reside GuSERENE B sgad county of St. Louds,
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Missouri. ' None of these defendants has
taken any steps to recruit black perQOuw
for these jobs or to change the racial
e B Tespaciive real estate
companies. ;
fes 45 .
7.0 The conauct described in the pre-
cedinrr p ragrawh‘ constitutes a petLern ;
i o, practice of resistance by each defendant,
and by the defendants collectively, to the
full enjoyment by groups of persons of the
Fighits Secured by Title VILL of the (GRS
Rights Act of 1868, 42 U.S.C. §3601, et seq..
All-of the defendants (except Dolan Sgles Company which
has made ne motions at all) havé moved to strike paras
giraphs 4(c), 6 and 7 of the Comp] g I addiElon, . I

defendant lowe has moved to strlle paragraphs 4( )

(95}
.

LBy rand 3% anll ehe =is other dofopdlants (again’ éycept
~ing Polan) have also moved to strike ph.agraph Le).

The peortion 5% the_praye?, which all eofovdawus

(except Dolan) have moved to str{ke, asls this Comin iz
Fto enter ad opder enjoinming the defendants, oI e
Jenpaeaenlis. wic,  from:

(70 Hailing or refusing to take such
affirmative steps as may be necessary to
correct the effects of thelr past racially
&l ory policies-and prectices;, and
as may be necessary to insure the full
enjoynent by black persons of the rights
geani ot 'Fa rhewm by Titie VILE, "inecluding
appropriare revwisions 1o tnCll employment
practices. ke

DISCUSSTIOH
A discussion of the nokion to sitxike must hes b
with the proposition that it is a drastic remedy which

is mnot favored by the courts and which should be denied

s

1
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unless the pleading sought to be stricken bears no
possible relation to the controversy. Rackley wv. Boajd“
of Trustees of Orangeburg Reg. Hosp., 310. By 2 viines
g e SRt R v VIR g éggggggﬁ v. Board of FUDEEE
Thstgmctian, (30608, 24 862, 968 (5th Cis, 1962);
Brown & Williamson Tobacco Corp. v. United S”atcs 200
g 10 802 LGth Cir. 1953) . MIf there i auy doubt
“as to whether under any contingency the matter may raise
an -issue, the motion should be denied." 24 Moore's
Heteral Pedotiony pp. 24629-31 (24 °Ed, "1968). et

W e ai ey cage -4 BUit Lo desegregiie a

-

-~

hospital, the Court of Appeals for the Fouqu CLfcqu

ordered reinstatement of allegations which had been

strachibye Chestrial dowrc, because Wl :
Tramibie "eeroed before fthe District Court |
1 el not COﬁc]usively appear that this
circumstance was not gerinane to the
eliaiifants® ease. 310 F. 24 at 143,

fnhde et bos s i veh wae el led o1 by the Tourth Circuir
. i " o

i e e Bl Bl B0, Uircuit held that

vihen' there is no HOJLvﬁ gE prejudicial
harm to the moving party, the courts
senerally arke Dot Wwilling o determine
disputed and substantial questions of
lawetipen 4 motion te styike. Under
such cizrcumstances, the'court-may
propesly - and we s thaalk seboald | defer
action on the motion and leave the
sufficieney of the allesgtions for
determination on the merits. 306

F. 2d a2t G685
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SA e RO e reluctance of courts to grant

; g 5 e )
motions to-strike is the existence of a wide variety

of pretrial discovery procedures which enable the
i

k]

pleader to prepare for trial, Shore v. Cornell Bubilier

Hlecrrdo Corey, 50 B.R.D,°S (D. Mase, 1963,

It is in this context -- that the motion to strike
must be denied unless the allegations can now conclu-
sively be determined to Le both irrelevant and pre-
judicial ==~ that defenﬁant's argumeﬁté must be appréised.
We submit that the paragraphs under attack poséess WL -
only a possibility of relevance and cbﬁgfitutionality -

o
and'that is all that is required to resist the hét{on_
successfully -- but are in fact demonstraﬂlyigermane

and within Congressional power under the decislons of

the courts ian analopous cases.

A. DParagrsphs &(c) and &4(e) -- Statements of Racial
Preference. :

Defendants move to strike.from the Complaint
2

ul statements

allegations that they have made unlewf

-

‘of.racial preference with respect to the sale or rental
g duelllthes, andy meore partiewlarly., have given cobs
elbe g advicé to Negroesland whites as to whether
certain neighborhoods are desifable;. The foundation
it sE e parclon. o8 defendants' motion is supposed to
"be the alleged unconstitutionality of Section 804(c)

oF the Act, &7 V.80 aiglilite) ~ A notion e sl

D intended to eliminate from the complaint "redundant,




immaterial, impertinent or scandalous matter.'" Rule
; : 3 : ; ‘v' . .' 2
(B2 RN e T Lhere were a subsfawtlal-question
as to the constitutionality qf 804 (c) -~ and we think
~ = 3
there is none «= we do not think that such an issue 1ig

properly resolved by motion to strike. As the Court

ald 1o fugustus v. Board of Public Tnstrihet o el

306 F. 24 at 863, a'motion to strike is inappropriate

"for determiniingl disputed and substantial questions
mfc low. ' 5 B sicdal te giant this portion of the mbiieon]

this Court-would have to rule, in effect, that Congress .

passed a law which is not onLy UﬂCOﬂ“LlLULLOD al, buk is
. :
1 : iy . i 5 & ;

so plainly so that the arguments in su DpO”L of dts
vallgity are feiwolous, There is @mo basis here for

such a ruling.

ons of the United S States Supreme Couxr

bty

Decis
and other federal and state courts in analogous 3areas

are persuasive that Section ¢ Ov(c) does not con ravene

i~
I-.

the First Amendment guarantee of eedom of . spccch
1

Ihis statute Coes not restyict the general dics
= i . A, = . r AR HES. i ) 1 et = . o N
seminartion of infoxmation ox ideas. 1t does not invelye

political end philosophical arguments compe*lng in the

marlketplace ol ldeas. - Rather, 1t makes unlawful racl lLy
discriminatory conduct in a commercial context --

hexre, that of real estate. While the conduct is in

this case verbal, the qualifying words "with respect
to the sale or rental of a dwelling' make it clear that

™~
k]




‘business affairs that is reached by this statute.

“Conniesdaer il A 2660, 66369 (B0 B8ie,~2950)

ol

it Vis whatuEReeEetendants say in the context of their

S

Commercial activities are not entitled to the same

¥ ~
- s

First Amendment protections that are afforded to the
expression of social, religious or political views.

o8, e o0, Valentine v, Chrestensen,. 316 .58 5 e 8

(1942) (state may prohibit use of strects for distribu-

tion of purely commercial handbills);, Jamison v. Texas,

318 U.S. 413, 417.(1943) - (religious handbills distinguished

[}

i sem cormercial); Halstead v. Securities & Exchange

e

'
BN

N A
(SEC prohibition against soliciting fees in a certain
manner upheld; petitioners were "engaged in the market

place of affoive rather than ideas."); Plamned Parepni-

.

o,

hood Committee v._Maricopa Coimnty, 9% Az 20k, $U3

By -2 719 VA Canmshibition againgt advertising
contraceptives upheld; advertisement by brand, name dig-

tinguished from advocacy of ideas and general informa-
L}

tion about use of contraceptives); Supermarkets CGeneral

Chep. %o 8100, 225847 2d 728, 93 W.J .- Super 326, (1966
(state, in order to regulate pharmacy business, may
prohibit advertising of prescription‘drugs at discount

prices, even though advertisements are true); Markham

Advertising Co. v. State, 439 P. 2d 248 (Wash. 1968)

(upholding prohibition of billboards).




3
An anglogous provision of Title VIII, which also
: : ¢ ¥ 40 't
prohibits verbal copduct in a comnercial conteisE EEEEE
804:Ce), 42 U.5.C. 3604(e) (the "blockbugtiy RalEa i
Mo 3 £
has been upheld against constitutional attack by the

hY

Chief Judges of two District Courts. Brown v. State

e e e i

Realty, 304 ¥, Supp. 1236 (N.D. Ca. 1269 (s@lith, J9)

gnd Iinited States w. Mintazes, 304 F, Supp. 1305 (D, Md,

e Chomsaen, 9. ). Thisipoxtion of the statute, foo,
b it wornds. = &h this cate, wpepresentations, whether
: ) 3 5 I3 ’

true or false, about the race of persons moving into a

neighborhood. In those cases, as with the allegations

s '

here  ugges’ ore tha welilcle for a'pernicious woiilereial
gttt ea wacults in ghettos and. segrduat o and

a piefis e e vedl estate company ubiech wises suah

tacties . e Fires Amendaent does ngt  ingilalics SEelfciisngs

(&

of racial poeference in this contextlany mere TN re

protects blughivusting, S

pos

The statute cannot reasonably be read. in the

1

sweeping manver which some of the defendants suggest.

' The section provides

[Ele sl Beambalful .

(¢} To make, print, o» publiiche
or cause to be made, printed, or
published any notice, statement, or
advertisement, with respect to the
sale or rental of a dwellimg that
indicates any preference, limitation,
or discrimination based on race,
color, selitlon, oy natiopal Grigua]
or an intention to make any such
prafepenes) limitatidn, ov digscriagh
tion. '
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&
L \
]
Contrar ot ascertions, it does not purport
‘ : ; o i
i to 1reach all respenses, accurate or inaccurate, to
4 Guestions put to real estate agents. To reply to a
s . P 4 .
<! - !
question whether a school is integrated would not,
1 standing alone, be a statement of racial preference,

and oty evidencé in this case iz not . founded on SENaRCEEES
a reed., What the law does curtail is the kind of state-
ment which indicates "any preferénce,‘limitation O
discrimination based on race . . . or sn intention to
.make any such preference, Timitation or discrimination."
The section does not reach all sbeech éboup real estate
'which iwve Bpees vaee . wt only those statéments which
are indicative of racial discrimination.mj/ »
The momorandun suﬁmitted oit behalf of defehdamts
Cornet, Zeibig, et al. contends that Section 804(c) is
congtitutionally infixrm because it ie either to be read
literally --.and thus void for overbreadth --.or to be
read more narirowly thap written, end thus too vague.
‘Even in criminal cases, a statute is sufficilently
definite to escape invidlidation under the "weid for

!

vagueness' doctrine if it conveys a sufficiently definite

warning as to the proscribed conduct either on its face

*/ Of course, to vdlunteer to white "out of town buyers"

bt wot: to Ulack V'aut: af ‘Con-buyers' that Uuiversity

City has racial trouble with Negioes in the schools is

a guite different mattar firew truthful 1¥, siswering specifie

guastions® of €agh,): "uehdducic: ot only indicates a

pEeference but ‘adealasawil - Giowd and clear.  See Goroat
“Zatbig's beleE - meie ' ~
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or as measured by common understanding and practices.

1

See, e.g., the discussion in Jordan v. DeGeo F3e, 341

W i (1051),

Civil statutes, even those invelving quasi-eriminal
’ 1S o Y

oanctxol .such as deportation, Jordan, supra, will not

be struck down unlcss they involve a rule or standard

thot Ywas go wague and indefianlte 26 featly G be 1o

rule or standard at all." Boutelier v. Immigration and

Naturalization Sexvice, 387 U.S5. 118,.123, quoting Small

\2

(7, 0 frﬁ an Sugar Refinery Co., 267 U.S, 233, 23

o

cWiEEEy . Powler 972 F. 2d 315, 334-35 & (=

Caar. TG 1
In this case, Section 804(c) puts real estate

agents .on notice that statements of racial preference

are unlawful in the ccmme:cial contet ot gl real.
Ggtate, PWEbc GEEETTeYdoes ot v nor eeuld di - Al

each of the words and phrases which Congress intended

5 4=

to prohibit, But it doeg provide fair and glear warning

€

to persons in the real estate business that thelz verba
conduct must exclude such statements. Insofar as there
may be words oxr phrases whigch are on the borderline
between what the statute reaches and what it does not,
we suggest that

One. of the primer fonetions of the

judieciary 6l to tinierpret statuiory

provisienet®e as o clarify their

meaning. Thus, the routine existence
ofadickflierences 1n Iaterpretation of

™~
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[civil] statutes do not make them
so vapue that they cannOEEEEEEEE T,
setigutionally epplied.  HSlSEEE '
National Acceptauce Co., 250 F. '
Stipp.: B4l 845 (N.D. GasssEEEEiE

~ . 5 _ L S
LSl ) 3,

t

With respect to the defendants' contention that a

"

Tdrera]l Feadiny of the statute makes MEsuneahatitotiongl
<

for overbreadth, the cases cited above exemplifying

r

broad legislative power affecting speech in a commercizl
context GUPpor“ the limitations on verbel conduct here

el ved. By ¢his section of the Act, Congress sought

to reach those real estate practices which, if not

literally in violation of the other substantive _pro-

EN

visions of the statute, would nonetheless inhibit,

=draetly of dudivectly, "the policy of the United States”

te prawtde s i . fer fair housing thrbeg sowt the Uniced

Shmten " o EaEEen G001, 42 U.8.C.: 560

Moraower, we stbmit that Title VILE cllEe Sl

Fifteenth Amendment, should be 1nLcr01e Vexa i o W B
: 5 ¥
%

4

sophisticated as well &s simple-minded diserimination,

Lape v. Wilson; 307 U.S. 268 (1939).  -Ta e e
N k . @ 5
broad construction to be given civil rights statutes

to relieve the humiliation and harm they are designed

to rectify, ¢.g., Daniel v, Paul, 395 DTSR

b

Jonas v. Maver, 392 U.S§. 409 (1968); Hesmith v. Y.M.C.A.

397 F. 2d 96 (1968); United States v. Beach Associates,

Inc., 286 F. Supp. 801, 808-80% (D, Ma. LICEUREEEEE G

§

L

o I
H i"\'\
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804(c)’shou1d be interpretéd to reach the more subtle,

as well as the more blatant, means of stating racial

preferenceal

S;’ - o S

Ers alieeuvrce ,  gomevbhal difficnl e Go - diseuss
b4 3
statutory interpretation and constitutional considera-

tiongs without the requisite factual.and eyvidepGin i
materials that would bLe pregent after a hearing on the

merite. This is a further reason why defendants' motions

Siee premalnre, for the motion to strike ds iiREilees

o resolve.disputed legal issues. Augustus, supra,
¢ ¥ : '
G LSl el Bed, and ecases cited in the Third Seotiore™

: 5 A ; o
2 - g - 3
gl pagze 2. ctipry. ; ; T
"B. Paragraph 6 -~ Imployment Practices. 5

.Allhdefendants haVQ movedAto strike}paragraph
6 of the Complaint, which generally alleges tﬂat ﬁheir
earlier enumerated racially discriﬁinatory pracﬁices
are "maintained, su?ported-and'perpetuated” by theilr
coployment practiceé, and specifica}ly alleges the

: : .

essentially all-white character of the defendants' work
forces and %heir failure to take “any steps to reeruit
black persons for these jobs or to change the racial
image of their respective real estate companies."”

At sehigvpeel Infinary dkags . Stle éefendants annot
successfully have this allegation stricken unless there

is no possible contingency which would make evidence

concerning their employment policiegs relevant. See

~.
oS




cases collected in 2A Moore's Federal Practice, . 912,

e

1,

v

PPp. 2429-2431. The defendanis' employment practices

¥

may be relevant in a number of ways. 1LIf, for example,
£ : 4

~
we can show deliberate ex?lusion of blacks fron als
this.wili_tend to shed light on the- nature of the
defendants' housing practiées, place éuch housing
practices in a broader and moré illﬁminating context;

and bear on the issues of intent, lack of accldent, etc,.

Waeeslachtnisty Local 1424 v, Labos Board, 362 U.8, 411,

GREEEIE L. Conversely, 1f the defendants were able

to show that they had long had a nondiscriminatory

kT

employment policy, and that they have recruited and

e

"hired Negroes at all levels to dispel any discriminatory

image, such evidence would surely be pertinent on the

issue whether particular conduct in housing was or was

net raeially tainted, : .

i

The propriety of the allegation as to employment

Ppractices (iseven more gpparent from the fadi tlhiat Ehis

L
i e Voatieamn or puactite" ease. The phrase Ypattely
or practice,'" also present in the public accommodations

and employment titles of the Civil Rights Act of 1664,

42 U.8,C. 2000a et seq., and 42 U.5.6. 2000e et seq.,

.

is based on the original "pattern and practice" provision
gl " Civil Righis Act of 1960 42 11. 8, €. 197X (e), whieh

ista part of the legislation prohibiting racial dis-

craminagtlon iu vetilng.

= 15 -
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The decisions construing the pattern and practice

provisions, upon which the language here at issué was
modeled, have uniformly held that the scope of permissible
A
;

idgniey s eXEidpedy Broad, both as U0 time anik as’ o

subject mgtter. Foxr cxample, courts have permitted
imguiry Into conduet well predating the eficel iy S o

of the appropriate legislation for purposes of estatiliielic

g & pattern or practice when the allegec [Ee-aE

enndict wos illegal (e.g. ., Kennedy v. Lynd, 306 F. 2d

WA

222,. 228 (StH Cir. 1962), cerxt'danw: 37k U.5. 952 (160l

(voting) ('Establishing a pattern or Phactice | . may

go back many, many years'), or of shaping relief where

the alleged pre-Act conduct was not illegal (e.gi, Qgiégg

States v, Building @ Caieiruct o Tyades: Coancll of

8, Bemie, 920 E uckpe, wik] (5.0 Mo, 1966] (employment)) .

o e

In.United.Staggi v Eiggggﬁ, 304 ¥, ‘Supp.-1385;
1310 (D. Md. 1969), Chief Judge Thomsen explicitly
admitted evidence which he féundvggg a Violatién of

_ ‘

Title VILE %or the. diniked Dlirpose of showing that
‘violations of the Act were not accidental, but purposeful
and intentional.

In the preliminary stages of this litigation,
the possible prooE Trom our allegations, as illustrated
above, precludesa determination that the defendants'
employment practices cantbe in . no way relewani: to Bhis
lawsuit and, accordingly, the métions te strike paragraph

6 of the Complaint should be denied. @

G RO
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A

GRS "Pattern or Practieel

s F e

A1l defendants (except Dolan) have moved to strike
paragraph 7 which alleges that the practices enumerated
I P,

in the earlier paragraphsng the Complaint constitute

a ”pétterp'orApractice of resistance to the full enjoy-
ment~ox any pf the rights secu:ed b lieke VEITL."
goetien, G302 U5, 0, 3613.: This allegation of ”patfern
e practice’ g s principal fopndatisn for é suit by the |
United Staﬁes wader Ticlke VILL -~ Td, As it is necessary
for the Attorney General to have reasonable cause to
believe that deféndanfs such a8 tﬁése are engaged in

a pattern or practice of resistance to rights secured

oy itlier et Manaader Lo Bile g complaint wnder BiEle VIEL

on belialfwf the United States,. it cgmnot Do “Wiadlateei o™

¢

o  the woaplaint to dllege 2 paliters or pracEice Wi
paecial diserimination. ; ¥ »

B.i o Pavagraph 7 of the Prayer -~ Necessary Afflizmative
Raliiafr.

Bob 0 0

.

Allldefgndants (except Dolan) aglhk GEe
strike the second paragraph of the prayer, wnich requests
an Order rewpiping the defendants to ‘take whaieyen
affirmative steps are necéssary to correct the effects
of theif pasﬁ discriminatofy practiéés and to insure
thai 2t1 persoﬁs fully cnjoy thé'rights secured by
Title VITI:

Many of the considerations discusgsed in the

preceding pages of this memorandum-are applicaiiSEEE

7
LY
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g s " =

| Bl
€

The defendants here do' not claim prejudice,

the defendants' attack on the prayer as well and support

e

a denial of their motion.

Three additional factors here require denial of
BE

~

this portion of defendants' motion. First, since &

Wl »

praygr‘fo; el el s dnyelved, ihe défendants‘ attack
is pfemature. If the evidence p%eseﬁted at a hearing
on the merits is insufficient to sUétain the relief
pfayed fof, the Court need not grant ;t= In any event,
there is no occasion at this stage>to.invoke a motion
to.strﬁke“

Second, the prayer is not in any way prejudicial
to the defendants; they do not have to do anything 'until

afker wolicf i6 wvapted,  As one Districht Judpe pug it

"Motions to strike are rather strictly
considered and have been denied even

when literally within the provisions

af Rule 12(f) where there is me show= . {
imatol pet judicial haon to the woving'
party l[citing cases] Tivoli Realty

o v, Pavapovnt Pictures, Ine., &0

By Seas 800 803, (D, "Bal. 1948}

‘%nd could
not reaséﬁably dos ooy there’ godld be no possible
prejﬁdicelto them by this portion pf {he prayer remain-
ing iﬁ the Complaint until a hggring g the neritg,
-Third, thg gebiof "Tequasted B? tha ‘poriion -of - Ebe

prayer under attack has been sanctioned by decislons of

the Supreme Court of the United States. In Louilsiana v.

United States, 380 W.8. 145 (1965), the Copriivadcsalioas

i

R




e

that the requisite scope of relief in racial discrimina-

v

tion cases . encompasses the continuing effects of past

¥ismrimination as well as present and prospective dis-

=
=

. 'This leaves I“'or consideration the
Distiriet Court's décree. HWarbeals

in wmind that tnm Couri hag nok
merely the power. but the duty to
render a decree which wisl so far

b
as possible eliminate the dis-
ergiinatory effccts ot ol

cas well -as bar like diseyihing-

e e the future . idd at. 154

s

5]
i)
w

The Court of Appeals for the Eighth CL it Bas recent iy

applicd. thls principle in an,employment discrimination
T CINRR T S, RN - re rel United
ase to require comprehensive affirmative re IGL, nited

Stahen Wi thctmetal Workers Local No. 36, R 15 b SO

(1969) ., and numerous other federal courts have done
%/ 7 ; T ;

likewise.— ) : £0°

Since rcllc” gl the character reguesied Uy Lie

prayer would e wot only appropriate but even mondatory

if the United States proves the aT?LﬁatLonv ol the Tos

A1

Plaint, Lou1s1ﬂna e llnited States, supra, defondnisa

conténtion‘that such relief is "beyond the power of this
s." ‘A

Court: to yran“““* e without merit.

%/ See, e@.g., United States v. -?permﬂﬁots Vigeal 1884 416

E. 2d- -S8G sk, 1969) cert den, U.S._____ (1970)
(employment), Quarles v. 1§L1p LorrLu, 279 F. SHDD . 30
(8. Ve 1S6G8 Y (Samc) Green v. New Kent County, 391 U.S.
430 (1969) (schools), United States v. Besach Associates,

e, 286 F, Shipp. 301 (0 N E1058) (Pubch &.C C Ot OddLLOHS).

#%( Defendant Howe's Motien to Strike, paragraph
i

S




o

E.. Othey Pergzeainis of the Colola1nL AffﬁLLod by
Dﬁfondant Howe Only, i : .

1. Paragraphs 4(a) and b(b) -~ Racially Motivated

Steering of Prospective Purchasers.
>

Defendaﬁt Howe as;erté fhat these subparagraphs
whicﬁ<allege #hat the defendanis malke Tiagings of hou es
for sale in predominantly wﬁitﬂ éreas availdble to
whitev but not blacks, and make’ lts‘ ogs.0£ houses.Ln
integrated areas'availgble to blacﬁs but not whites,
do not-contain allegations oficomduct.”éeclared to be
e AU U S C. 3601 ek seq. LTLEVE YIIILE

BE-d8 Wi tf el Lo agseeriain. the basls. for this assertion.
. . - e

While no subsection of 42 U.S.C. 3604 is prrc“sly

g
referred to in these subparagraphs thcm civos, taken
together they allege a pélicy of éteering whiteé and
blacks along separate and distinct racial iines to pre-
dominantly white or intégrated ne hboxaooc respectively
and making unavailable 1istings which are cros0~raciai,
as it were, As an example of how the alleged conduct

I8 & vidlatign el Title VIII, cons ider Section 804(a) 2
of-the Act, AZ'U.S.C.VBGOé(a); wvhich is SDPCLilC l]y
mentioned at the CODC]hulOﬂ OL»paragraph & as among the
statutes defendants are alleged to violate. This sub-
section renders it unlawful to 'make unavailable . . .

a dwelliﬁg_to any person because of race.'" The chanmeling

of whites in eue Wimsetign . and blacks in another, if

prroved, would be a violation of Section 804(a) since
: €

2 Py
AT




"

e e N R es unavailable o blacks In gome
% Ly )

£

areas and whites in others, because of race.  Accordingly,
L] £ Vi » [} o L) - Mo O o i 4 Tn
defendant Howe's contention is without merit.

.
o~

2. Pexagiaph > us=Jaltiple Listing Senyiod: L

.T@ié paragraph, which alleges, among other things,
that éeven uf thie-daten ants havé denied "black persons
access to = multipieulisting service LB el BIeEe e
gfredce, Hn oplobarion of 2 UfS.C..3696;“ e attacked

U o alles

0}

by defendant JHowe on the ground that it
anyiepn el dene e mu b eiple-Ligting - sarwiee" by hiu.
(Defendant Howe's Motion to Strike, page 1).

%

Thedstatete, 1o pertisent paet, maies Y8 unTawiul

to deny any person access to or member-

-ship or participation in any wultiple- s <.
3 Listims sarwice™ s " ah JeTcunt i

;- (- G R WAL 17 gl o T T N G ;

If defendant Howe is contending that an allegation of

-

"econtrol” in haec verba is a mecessary part of an

allegation wider 42 U.S.C. 3606, this is based on a
; ‘ o .
ing of the statute -~ an allegation of a denial

misreac

=

of "access to" is sufficient. If he contends thét
”confrol“ must be alleged for some other reason, and
Elee Sedieon Lo strike does not indicate what such a
reason might be ~- the allegations afé nevertheless not

"immaterial and impertinent." Rather they raise potential

o on the

isgdds s Faect and law vhich warrait a hearing

’

merits., If there dg . stbstaitial question of dack,

e eI



o~

it should be determined only after hearing evidence.

If there is a substantial question of law, it should

not be.

2

Lo
-

determined summarily upon a motion
e elbrikes - The taEthor T iasl s 0
cited indicate that courts are
generally Unwi]]ing to decide such
questlon an b LoR Lol BEnL e e
Tivali v. Racgoount Pichtiires. 80 %

i Supp 500, 807 (. ek, 1%ak

F.  Defendant Howe's Motion to Dismiss.

On what are basically the same grounds as are
.put forward in his Motion to Strike, defendant Howe

has moved to dismiss the entire compleaint, claiming,
3 - * . h

.

among other things, that Title VIIT “is invalid’ dnd

=~

uncongtitutional as applie 1 to [him]™ uwnder the First

and Fifth Amendments to the United States Constitution

.

(Defendant Howe's Motion to Dismiss, paragraph 1).

In light of the pres mnption of constitutional

als
validity of congres 9Long1 cnsctmcaLs,“"/ the cammon of

LS

Statutory congtyuetion favoring constitutionally. valid
[1 e ;

K ]
reading of statufes,—- the sustaining of a compdrable
periion of TirTe VILY (also involwing spaseh) by .at
; P :

least two District Courts, and the decision of the

B Tep., Flemming v. Nestor, 363 1.5. 603] 617 (1960).

e s S Y

*#f E.g., American Communlications Ass'n. v, Dowds, 339
WidS . 08y 00-~408 (19505,

wokk [ b}OUH Yo Seave Baslos 508 &', Supp. 1236=(1.D. Ga,

1.869); United Staies v. Minizes, 304 F. Supp. 1305 (D.
1969). ; : ~

L .

Md,
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United States Supreme Court in Jones v. Mayer, 392 U.S.

409 (1968), upholding the constitutionality of the'

Civil Rights Act of 1866, 42 U.8.C. 1982, ‘i SN
' o3 : L

strued as a fair housing law, we respectfully suggest

&3

that this motion to dismiss is 7h011' witheouiSmariites

CONCIUS LON
For the reasons stated above, we respectfully

request this Court to enter an Order denying all Motions

to Strike and the Motion to Dismiss.

~

X .
B ’ /; [
. . ,'7\__ L‘\/ l.,’

DANTEL BARLETT, JR. ERAAR E. SCHWELB
Unilded States diEgiRiey gt e f

/; /,/.10. ﬂ? o
WALTER L. BARMETE .
Attorneys ’
Department of Justice
Magbnghed, B, C. 20530
(202) 386-3169

v

_*/{ See also the recent Order in United States v. Manage-

nlemt Clezringe e, Weoe 70235 PHX- dhu S SUEE U
S Apde. , April S8 EHRY aistaining tac general validi Ey
y . 0f the ‘Acto (vepy GEteBad)c: - b

N
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S PO L

IN PHE UNITED D STATES DISTRICT COURT
PORATE DISTRICT OF LREZQINA

, ¥
- i
UNITED STATES OoF AMERILCA, e o |
Bladsml i ir, E Lo _
KO, CILV. T0=23=PHX. (CAM)
VS.
‘ ORDER
MANAGENMENT CLEARING, INC»g ;
a corporat¢on, ‘ . -
Defendant., : 2

L]

The defendant's Mebion %o Dismiss based -on the
argunent - that 42 U.S.C. 36 3 iz an uvnconstitutional delegzaw
tLon of legislative authority, that the Court lacks jurise

letion because the COmslain feilagsite allexe o Show dny

facts or circumstances under which the Atiorney General is

authorized to.file suvit and that the complaing fails to
state a claim-upon Which relief can be granted, having been

: Y
b

Fully heaad wn o al arguﬂcnt and: aie Court being fully ads

Vised in<Che mattar,

TP IS HEREBY ORDERED that the Hosion to Dismis
1

is denied.

O LR AR N

DATED this ?7/?* day of April, 1970.

1
\ {;,fﬁ_ S wi\t
i . e ~ . Unived States District Judge

O
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CERTIFLCATE OF SERVICE

-

R L
I, Walter W. Barnett, hereby certify that I have
served copies of the attached Plaintiff's Response to

the Motions to Strike of Defendants Armbruster, Howe,

-

Cornet, Zeibig, McMeahon, Gorman and Drain and the Motion
to Dismiss of Defendant Howe, and the supporting Memo-

randum, on counsel for all defendants, by placing copies

e .

of the same in the United States mail, postage prepaid,

addressed to them as follows:
Robert C,:Jones, Esq.
Ziercher, Tzinberg, Human &
Michenfelder ,
130 So. Bemiston, Suite 405 *
Clagyton, lissouri - 63105

» £F

S

Sl i lameil v RiEaafovd, Lsq.

Lashly, Caruthers, Rava, Hyndman &
Rutherford ‘ ‘

gle @l vyt idecc, Suite 1310

Bl 4 e S csemed 63707

Veryl S imdd e’ s Baq.,
Bryan, Cave, McPheeters &

McRoberts
1600 Boatmen's Bank Buildiung .

SE.--Lusirse™ Mg ched | 63102

Robert J. Roster, Esq.
Cook, FMurphy, Lance & Mayer
611 Olive Street

St. Lowls, Migsehpil 657 0%

Thiks #55Ch dap of April. 1900,

WALTER W. BARNETT

Attorney

Dewiartuent of J@stice
‘ t
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