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INTRODUCTION 

 The Department of Justice distributes federal grant funds to aid law enforcement in 

jurisdictions throughout the country.  These funds serve to aid both local and cooperative law 

enforcement priorities.  Consistent with federal prerogatives, the Department has long imposed 

conditions on these grants, including on the Edward Byrne Memorial Justice Assistance Grant 

Program (“Byrne JAG Program”).   

 One such cooperative priority for the Department is the enforcement of a lawful system 

of immigration, including the removal of aliens who have committed crimes.  Accordingly, the 

Department notified applicants that the Fiscal Year (“FY”) 2017 Byrne JAG Program grants will 

include conditions that require modest cooperation with federal law enforcement prerogatives in 

the immigration setting.  Those conditions will require grant recipients (1) to certify their 

compliance with a federal statute, 8 U.S.C. §1373, which prohibits local government and law 

enforcement entities or officials from restricting certain communications with the Department of 

Homeland Security (“DHS”) (“the Section 1373 compliance condition”); (2) to ensure that 

certain federal officials are permitted access to state or local correctional facilities for certain 

immigration enforcement purposes (“the correctional facility access condition”); and (3) to 

ensure that certain federal officials are provided advance notice of the scheduled release date of 

certain individuals held in state or local correctional facilities (“the custody release condition”).  

See generally Declaration of Alan R. Hanson (“Hanson Decl.”) (attached as Ex. 1).   

 The City of Chicago (“the City”) has repeatedly objected to cooperating fully with 

requests from the federal government relating to the enforcement of the nation’s immigration 

laws, and it has adopted ordinances, policies, and practices that frustrate the federal 

government’s ability to remove criminal aliens from the country.  In addition to avoiding 
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cooperative efforts through its own, local policies, the City now seeks to do the same with 

respect to federal prerogatives, asking the Court to enjoin the Department from imposing 

immigration-related law enforcement conditions on the receipt of federal dollars.  The City’s 

position would, in essence, allow the City, not the Department, to determine the conditions 

associated with a federal grant that Congress has authorized the Department to award.  The 

City’s position contravenes clear statutory language authorizing the Department to condition 

Byrne JAG Program funding, and ignores the close relationship between the federally-imposed 

conditions and federal law enforcement prerogatives.   

  For these reasons and others, the City has not carried its burden to establish a compelling 

basis for preliminary injunctive relief against the Department.  The City is unlikely to succeed on 

the merits of the claims asserted in its motion.  The City’s claims of ultra vires agency action and 

violation of the constitutional separation of powers fail because Congress has expressly 

authorized the Assistant Attorney General (“AAG”) for DOJ’s Office of Justice Programs 

(“OJP”) to impose the challenged conditions; the AAG enjoys statutory authority to “plac[e] 

special conditions on all grants,” and to “determin[e] priority purposes for formula grants.”  42 

U.S.C. § 3712(a)(6).  With respect to Section 1373 in particular, the City is independently 

required to comply with federal law (including Section 1373) regardless whether it accepts 

federal grant funding, and, in any event, Congress has separately authorized the Department to 

require grantees in the Byrne JAG Program to comply with “all . . . applicable Federal laws,” of 

which Section 1373 is one.  Id. § 3752(a)(5); see also OJP Guidance Regarding Compliance with 

8 U.S.C. § 1373, available at https://www.bja.gov/funding/8uscsection1373.pdf.  The 

Department is thus not “without any authority whatever,” to impose the challenged conditions, 

nor does the imposition of the conditions violate the constitutional separation of powers.  
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Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101 n.11 (1984); see also DKT Mem’l 

Fund Ltd. v. AID, 887 F.2d 275, 280-81 (D.C. Cir. 1989) (upholding statutory delegation to the 

Executive to impose terms and conditions on federal spending programs).  

 The City also is unlikely to succeed on its Spending Clause challenge.  The Byrne JAG 

Program and the challenged conditions “share[] the same goal,” and thus meet the relatedness 

requirement of the Spending Clause.  Charles v. Verhagen, 348 F.3d 601, 609 (7th Cir. 2003).  

OJP and the grant programs it administers are designed to strengthen law enforcement and to 

“maintain liaison” among the various branches of government “in matters relating to criminal 

justice.”  42 U.S.C. § 3712(a)(2).  The challenged conditions emanate from “the Department of 

Justice’s top priority of reducing violent crime” and the “long-established cooperative principles 

among law enforcement agencies.”  See, e.g., News Release, Attorney General Sessions 

Announces Immigration Compliance Requirements for Edward Byrne Memorial Justice 

Assistance Grant Programs (Jul. 25, 2017) (“AG News Release”), reprinted in Pl’s Req. Jud. 

Notice, Ex. I (ECF No. 26-9).  The conditions fit comfortably within the general relatedness 

requirement of the Spending Clause.   

 Nor can the City show that the challenged conditions would require the City to violate the 

Fourth Amendment (or any other constitutional provision, for that matter).  As is evident from 

the language of the conditions, which the Department has provided to certain units of local 

government that have applied to the FY 2017 Byrne JAG Program, nothing in the challenged 

conditions would require the City to detain any individual “beyond the date and time the 

individual would have been released in the absence of [the] condition.”  See, e.g., Byrne JAG 

Program Grant Award for County of Greenville, SC at ¶¶ 55-56 (attached as Ex. A to the Hanson 
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Decl.).   Thus, the City is unlikely to succeed on its claim that the challenged conditions will 

require it to violate the Fourth Amendment.  

 The City likewise fails to establish the irreparable harm needed for preliminary relief, as 

the harm it alleges is neither immediate nor substantial.  The City faces no immediate deadline 

for consenting to the challenged conditions because it has not applied to participate in the FY 

2017 Byrne JAG Program, and the Department has not issued grant award documents to the 

City.  Should the City apply and receive award documents, it will still have 45 days to review 

them and the specific grant conditions therein, before determining whether to accept or reject the 

funding.  The City’s allegations of substantial harm are similarly insufficient; the funding at 

issue under the program amounts to less than one tenth of one percent of the City’s budget.  

Accordingly, the City has not established the irreparable harm needed for preliminary relief. 

 The public interest and the balance of equities also militate against preliminary relief.  

“[T]he United States has an interest in enforcing federal law,” Sec’y of Labor v. Fitzsimmons, 805 

F.2d 682, 693 (7th Cir. 1986) (en banc) (emphasis omitted), including the “speedy and effective 

enforcement of the immigration laws.”  Sofinet v. I.N.S., 188 F.3d 703, 708 (7th Cir. 1999).  The 

challenged conditions are designed to promote those interests and to effectuate the Department’s 

mission of reducing crime and illegality and promoting law enforcement cooperation. See 

generally Declaration of Jim Brown (“Brown Decl.”) (attached as Ex. 2).  Those interests far 

outweigh the City’s speculative allegations of public harm.   

STATUTORY AND ADMINISTRATIVE BACKGROUND 

The Immigration and Nationality Act 

 “The Government of the United States has broad, undoubted power over the subject of 

immigration and the status of aliens.”  Arizona v. United States, 567 U.S. 387, 394 (2012).  
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Through the Immigration and Nationality Act (“INA”), 8 U.S.C. §§ 1101-07, Congress granted 

the Executive Branch significant authority to control the entry, movement, and other conduct of 

foreign nationals in the United States.  The INA authorizes DHS, the Department of Justice, and 

other Executive Branch agencies to administer and enforce the immigration laws.  Likewise, the 

INA permits the Executive Branch to exercise considerable executive discretion to direct 

enforcement pursuant to federal policy objectives.  See, e.g., Arizona, 567 U.S. at 396. 

 The INA includes several provisions that protect the ability of federal officials to 

investigate the status of non-citizens in the United States and otherwise enforce the immigration 

laws.  For example, the statute provides that a federal immigration officer “shall have power 

without warrant . . . to interrogate any alien or person believed to be an alien as to his right to be 

or to remain in the United States.”  8 U.S.C. § 1357(a)(1).  Separately, pursuant to 8 U.S.C. § 

1373, “a Federal, State, or local government entity or official may not prohibit, or in any way 

restrict, any government entity or official from sending to, or receiving from, the Immigration 

and Naturalization Service information regarding the citizenship or immigration status, lawful or 

unlawful, of any individual.”  Id. § 1373(a).1  The INA provides that certain classes of non-

citizens shall be removed from the United States upon the order of the Attorney General or the 

Secretary of Homeland Security.  See, e.g., id. §§ 1227(a), 1228. 

 

 

                                              
 1 Additionally, 8 U.S.C. § 1373(b) provides that “[n]otwithstanding any other provision 
of Federal, State, or local law, no person or agency may prohibit, or in any way restrict, a 
Federal, State, or local government entity from doing any of the following with respect to 
information regarding the immigration status, lawful or unlawful, of any individual: (1) Sending 
such information to, or requesting or receiving such information from, the Immigration and 
Naturalization Service. (2) Maintaining such information. (3) Exchanging such information with 
any other Federal, State, or local government entity.” 
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OJP and the Byrne JAG Program 

 Title I of the Omnibus Crime Control and Safe Streets Act of 1968, as amended, 

established OJP and provides for it to be headed by an Assistant Attorney General.  See Pub. L. 

No. 90-351, 82 Stat. 197, codified as amended at 42 U.S.C. § 3711.  Congress provided the AAG 

certain “specific, general and delegated powers,” including the power to “publish and 

disseminate information on the conditions and progress of the criminal justice systems” and 

“maintain liaison with the executive and judicial branches of the Federal and State governments 

in matters relating to criminal justice.”  Id. §§ 3712(a)(1), (2).  The AAG shall also “exercise 

such other powers and functions as may be vested in [him] pursuant to this chapter or by 

delegation of the Attorney General, including placing special conditions on all grants, and 

determining priority purposes for formula grants.”  Id. § 3712(a)(6) (emphasis added).   

 The Omnibus Crime Control Act also established the Byrne JAG Program.  See generally 

42 U.S.C. §§ 3750-3758.  Under this program, OJP is authorized to –  

make grants to States and units of local government . . . to provide additional 
personnel, equipment, supplies, contractual support, training, technical assistance, 
and information systems for criminal justice, including for any one or more of 
[certain enumerated] programs.  

Id. § 3751(a)(1).  The Byrne JAG Program is a formula grant program, under which funds are 

made available pursuant to a statutory formula based on population, the rate of violent crime, and 

other factors.  Id. §§ 3751(a)(1), 3755.  

 To request funds under the Byrne JAG Program, applicants must “submit an application 

to the Attorney General . . . in such form as the Attorney General may require.”  Id. § 3752(a).  

Congress provided that these applications must include, among other things, “[a] certification, 

made in a form acceptable to the Attorney General, . . . that . . . the applicant will comply with all 

provisions of this part and all other applicable Federal laws.”  Id. § 3752(a)(5) (emphasis 

added).   Before issuing a final disapproval of an application under the Byrne JAG Program, the 
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Attorney General must “first afford[] the applicant reasonable notice of any deficiencies in the 

application and opportunity for correction and reconsideration.”  Id. § 3753.  

 Funding under the Byrne JAG Program is subject to annual appropriations.  For FY 2017, 

Congress appropriated $396,000,000 for the Byrne JAG Program, with certain carve-outs from 

that amount obligated to specific initiatives.  See Consolidated Appropriations Act, 2017, Pub. L. 

No. 115-31, Div. B, Title II, 131 Stat. 135 (2017). 

The Byrne JAG Program Grant Application and Approval Process 

 The federal grant-making process, including the issuance of Byrne JAG Program grants, 

contains several steps.  The awarding agency typically issues a solicitation that contains 

“sufficient information to help an applicant make an informed decision about whether to submit 

an application.”  See generally Office of Management and Budget Guidance for Grants and 

Agreements (“OMB Uniform Guidance”), 2 C.F.R. § 200.203(c)(2);2 see also OJP Grant Process 

Overview, available at https://ojp.gov/funding/Apply/GrantProcess.htm.  Applicants respond to 

the solicitation by submitting an application in the form specified and with the relevant 

information requested.  See generally OJP Grant Process Overview.  The deadline for local units 

of government to submit FY 2017 Byrne JAG Program applications is September 5, 2017.  See 

Byrne JAG Program, FY 2017 Local Solicitation, reprinted in Pl’s Req. for Jud. Notice at 2, Ex. 

K (ECF No. 26-11).   

 For grants administered by OJP and its subcomponents, OJP engages in a multi-factored 

review of each application and, for those applications that are approved, OJP generates an award 

package that is transmitted to the applicant.  See generally OJP Grant Process Overview.  

Applicants typically have 45 calendar days to accept the award documents, during which time 

the applicant has an opportunity to “[r]eview the special conditions on the award documents[.]”  

Id.  Throughout the course of the grant period, OJP monitors compliance with the terms and 

                                              
2 The Department of Justice has adopted the OMB Uniform Guidance through regulation, 

with limited exceptions.  See 2 C.F.R. § 2800.101. 
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conditions of the award and, ultimately, the grantee and OJP engage in certain activities to 

complete relevant closeout requirements for each award.  Id.    

 In past years, OJP has included a variety of special conditions in the Byrne JAG Program 

grant award documents, including, for example, conditions requiring the grantee to comply with 

regulations pertaining to civil rights and nondiscrimination, conditions requiring that body armor 

purchased with grant funding meet certain minimum quality standards, and conditions designed 

to encourage grantees to adopt policies banning employees from text messaging while driving on 

duty.  Indeed, for FY 2016, the Chicago/Cook County award included fifty-two special 

conditions, none of which generated objections or legal challenges from the City.  See, e.g., FY 

2016 Chicago/Cook County JAG Program Grant Award (Sept. 7, 2017) at 2-13 (attached as Ex. 

C to the Hanson Decl.).  In FY 2016, OJP included for the first time an explicit recognition that 

Section 1373 was an applicable federal law under the Byrne JAG Program.  Id. at 13.  That 

recognition was prompted by a memorandum issued by the Department of Justice’s Inspector 

General on May 31, 2016, expressing concern that several state and local governments receiving 

federal grants may not be complying with Section 1373.  See Mem. from Michael E. Horowitz, 

Inspector Gen., to Karol V. Mason, Assistant Att’y Gen., Office of Justice Programs, Department 

of Justice Referral of Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant Recipients 

(May 31, 2016), available at https://oig.justice.gov/reports/ 2016/1607.pdf.  Although the 

Inspector General observed that applications of certain local ordinances might be inconsistent 

with Section 1373, id. at 4-8, the report made clear that “no one at DHS . . . has made a formal 

legal determination whether certain state and local laws or policies violate Section 1373, and we 

are unaware of any Department of Justice decision in that regard.”  Id. at 8 n.12.   

Additional Conditions for the FY 2017 Byrne JAG Program 

 In July 2017, OJP published a solicitation seeking applications from units of local 

government for participation in the FY 2017 Byrne JAG Program.  See Byrne JAG Program, FY 

2017 Local Solicitation (ECF No. 26-11).  That solicitation notified potential applicants that the 

grant award documents for FY 2017 would contain two new special conditions, in addition to the 
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requirement to certify compliance with 8 U.S.C. § 1373.  Id. at 30.  Specifically, OJP notified 

potential applicants that the correctional facility access condition would be designed to ensure 

that Byrne JAG Program grantees would permit “personnel of . . . DHS to access any correc-

tional or detention facility in order to meet with an alien . . . and inquire as to his or her right to 

be or remain in the United States.”  Id.  OJP further notified potential applicants that the custody 

release condition would be designed to ensure that Byrne JAG Program grantees would “provide 

at least 48 hours’ advance notice to DHS regarding the scheduled release date and time of an 

alien in the jurisdiction’s custody when DHS requests such notice in order to take custody of the 

alien pursuant to the [INA].”  Id.   

 Relevant to the City’s claims in this case, the notification contained in the FY 2017 

solicitation is not itself a grant condition, akin to those contained in the grant award documents; 

rather, it is merely a notification designed to “help an applicant make an informed decision about 

whether to submit an application.”  2 C.F.R. § 200.203.  Following the filing of the instant 

motion, OJP issued Byrne JAG Program grant award documents to certain local units of 

government, and those grant award documents contain the precise text of the conditions that the 

City has challenged in this lawsuit.  See, e.g., Byrne JAG Program Grant Award for County of 

Greenville, SC at ¶¶ 53, 55-56 (attached as Exhibit A to the Hanson Decl.); see also Hanson 

Decl. at ¶ 6 (confirming that the text of conditions 53, 55, and 56 also “are being included in 

each award document . . . for awards under the FY 2017 Byrne JAG - Local Solicitation, 

including any such award document that would be generated for the City of Chicago”).   

ARGUMENT 

 “[A] preliminary injunction is an extraordinary and drastic remedy, one that should not be 

granted unless the movant, by a clear showing, carries the burden of persuasion.”  Mazurek v. 

Armstrong, 520 U.S. 968, 972 (1997); see Roland Mach. Co. v. Dresser Indus., Inc., 749 F.2d 

380, 389 (7th Cir. 1984) (“[A] preliminary injunction is an exercise of a very far-reaching power, 

never to be indulged in except in a case clearly demanding it.”).  “A plaintiff seeking a prelim-

inary injunction must establish that he is likely to succeed on the merits, that he is likely to suffer 
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irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor, 

and that an injunction is in the public interest.”  Winter v. Nat’l Res. Def. Council, Inc., 555 U.S. 

7, 20 (2008).   

 In the Seventh Circuit, “[t]o obtain a preliminary injunction, the plaintiffs must show that 

(1) they will suffer irreparable harm in the period before final resolution of their claims; (2) 

traditional legal remedies are inadequate; and (3) the claim has some likelihood of success on the 

merits.  If the plaintiffs make this showing, [the Court] will weigh the factors against one 

another, assessing whether the balance of harms favors them or whether the harm to other parties 

or the public is sufficiently weighty that the injunction should be denied.”  Jones v. Markiewicz-

Qualkinbush, 842 F.3d 1053, 1058 (7th Cir. 2016) (citation omitted).  

I. The City Is Unlikely to Succeed on the Merits of Its Claims.   
 
 A. The Challenged Conditions Are Consistent with the Governing  
  Statutes and the Constitutional Separation of Powers. 
 
 Under theories related to prohibitions against ultra vires agency action and the 

constitutional separation of powers, the City first contends that the Department lacks statutory or 

constitutional authority to impose special conditions on the Byrne JAG Program that would 

require applicants to certify compliance with 8 U.S.C. § 1373, that relate to providing DHS 

access to detention facilities, or that relate to providing DHS advance notice of the scheduled 

release date of non-citizens.  See Pl.’s Mem. of Law in Support of Mot. for Prelim. Inj. (“Pl.’s 

Mem.”) at 10-13, 17-21 (ECF No. 23).  Congress, however, has expressly authorized the AAG to 

“plac[e] special conditions on all grants” administered by OJP, 42 U.S.C. § 3712(a)(6), to 

“determin[e] priority purposes for formula grants,”  id., and to ensure that grantees in the Byrne 

JAG Program “comply with  . . . all other applicable Federal laws.”  Id. § 3752(a)(5).  Because 

the Department will impose the challenged special conditions pursuant to these express statutory 

authorizations, the City cannot reasonably contend that the Department is engaging in “the sort 
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of completely unauthorized or illegal conduct that would allow the Court to engage in ultra vires 

review.”  Cause of Action Inst. v. Eggleston, 224 F. Supp. 3d 63, 77 (D.D.C. 2016).  Moreover, 

because Congress may delegate authority to the Executive to condition federal spending, and 

because it has done so here, the challenged conditions comport with the constitutional separation 

of powers.  See DKT Mem’l Fund Ltd., 887 F.2d at 280-81. 

 1. Federal Statutes Authorize Imposition of the Challenged Conditions.  
 
 In attempting to support its ultra vires and separation of powers claims, the City first 

asserts that the AAG’s authority to “plac[e] special conditions on all grants” and to “determin[e] 

priority purposes for formula grants,” 42 U.S.C. § 3712(a)(6), cannot apply here because “there 

must be some independent source of statutory authority for the functions to be so vested or 

delegated in the first place.”  See Pl.’s Mem. at 13.  But the City provides no support for this 

limited interpretation of the statute, which contravenes the statute’s plain language.   

 In setting forth the parameters of the AAG’s power, Congress instructed that the AAG 

shall exercise such “other powers and functions as may be vested in the [AAG] pursuant to this 

chapter or by delegation of the Attorney General, including placing special conditions on all 

grants, and determining priority purposes for formula grants.” 42 U.S.C. § 3712(a)(6).  Pursuant 

to the plain reading of the statutory language, the AAG’s power must include, at a minimum, the 

power to “plac[e] special conditions on all grants” administered by OJP, regardless of whether 

there is “some independent source of statutory authority.”  Pl.’s Mem. at 12-13.  

 The breadth of the AAG’s statutory authority is reinforced by the AAG’s authority to 

“determin[e] priority purposes for formula grants.”  42 U.S.C. § 3712(a)(6).  Pursuant to that 

authority, the AAG may prioritize formula grants, like the Byrne JAG Program, for jurisdictions 

that assist federal authorities in the enforcement of immigration law.  Further, the authority to 

Case: 1:17-cv-05720 Document #: 32 Filed: 08/24/17 Page 17 of 33 PageID #:449



12 
 

include the custody release and correctional facility access conditions is even clearer in light of 8 

U.S.C. § 1357(a)(1), which authorizes federal immigration officers, without a warrant, “to 

interrogate any alien or person believed to be an alien as to his right to be or to remain in the 

United States.”   

 Additionally, if the City’s interpretation were accepted, and the AAG’s power to include 

special conditions on all grants must be independently provided for in separate statutory 

provisions, there would be no reason to convey that authority through Section 3712.  The City 

thus falters by “interpreting a statute in a way that renders a word or phrase redundant or 

meaningless.”  United States v. Berkos, 543 F.3d 392, 396 (7th Cir. 2008).     

 The City also takes issue with the scope of the Department’s statutory authority to ensure 

that grantees in the Byrne JAG Program “comply with  . . . all other applicable Federal laws.”  42 

U.S.C. § 3752(a)(5)(D).  According to the City, the term “applicable Federal laws” should be 

interpreted as referring only to federal statutes “that by their own terms are applicable 

specifically to recipients of federal funds and enforceable by cutting off those funds.”  See Pl.’s 

Mem. at 19.  Again, the City provides no support for that narrowed interpretation of the statutory 

language, and its proffered interpretation is inconsistent with the plain reading of the statutory 

text.  The relevant statutory language provides:  

To request a grant under this part, the chief executive officer of a . . . local 
government shall submit an application to the Attorney General  . . . in such form 
as the Attorney General may require. Such application shall include the following:  
 (5) A certification, made in a form acceptable to the Attorney General . . .   
 that— . . .  
  (D) the applicant will comply with all provisions of this part and   
  all other applicable Federal laws. 
 

42 U.S.C. § 3752 (emphasis added).  Congress’s decision to empower the Attorney General to 

determine the form of Byrne JAG Program applications renders the most natural reading of this 
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provision as a delegation to the Attorney General to determine whether a particular federal law 

constitutes an “applicable Federal law[].”   Id. § 3752(a)(5)(D).  If Congress had intended to 

limit the term “applicable Federal laws” as referencing only statutes of the kind that the City 

suggests, it could have done so expressly.   

 The City is also incorrect in asserting that every law as to which Byrne JAG Program 

grantees must certify compliance, “except 8 U.S.C. § 1373[,] is a law that applies only as a 

condition of receiving federal funds.”  Pl.’s Mem. at 20.  As reflected in the certified standard 

assurance form appended to the FY 2017 Byrne JAG Program solicitation, see ECF No. 26-11 at 

42, grantees are required to certify compliance with a variety of wide-ranging federal laws and 

regulations, including laws relating to civil rights protections, to the treatment of displaced 

persons, and to the political activities of government employees.   

 Finally, the City is unlikely to succeed on its claim that the Department lacks authority to 

impose the Section 1373 compliance condition on the ground that “Section 1373 constitutes 

facially unconstitutional commandeering.”  Pl.’s Mem. at 20.  As an initial matter, because 

participation in the Byrne JAG Program is voluntary, the Section 1373 compliance condition 

does not “commandeer” the City’s resources or employees.  The Supreme Court has routinely 

held that conditioning the receipt of federal funds on whether a state or local jurisdiction 

complies with a federal statute or takes some other action does not violate the Tenth 

Amendment, so long as the “State could . . . adopt the simple expedient of not yielding to what 

she urges is federal coercion.”  S. Dakota v. Dole, 483 U.S. 203, 210 (1987) (A “perceived Tenth 

Amendment limitation on congressional regulation of state affairs d[oes] not concomitantly limit 

the range of conditions legitimately placed on federal grants.”).  Thus, if the City is disinclined to 
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certify compliance with Section 1373 (or disinclined to comply with any other grant provision), 

it may simply decline to participate in the grant program.   

 Additionally, even aside from the voluntary nature of the grant program, the City is 

unlikely to succeed on its claim that Section 1373 facially violates the Tenth Amendment.  In 

enacting Section 1373, Congress determined that a state or local government policy barring 

voluntary cooperation through information sharing with federal immigration officials is 

incompatible with the effective implementation of federal law.  The Second Circuit rejected a 

facial Tenth Amendment challenge to Section 1373 of the kind the City raises here.  See City of 

N.Y. v. United States, 179 F.3d 29, 35 (2d Cir. 1999).  The Tenth Amendment does not give 

States and their subdivisions “an untrammeled right to forbid all voluntary cooperation by state 

or local officials with particular federal programs,” particularly in the information sharing 

context.  Id. at 34-35; see also Printz v. United States, 521 U.S. 898, 917-18 (1997).  

Accordingly, because the City will be unable to establish that “no set of circumstances exists 

under which [Section 1373] would be valid,” it is unlikely to succeed in any facial challenge that 

it purports to raise to that provision.  United States v. Salerno, 481 U.S. 739, 745 (1987). 

  2. The City Is Unlikely to Succeed on Its Ultra Vires Claim. 
  
 The Supreme Court has held that an “officer may be said to act ultra vires only when he 

acts without any authority whatever.”  Pennhurst State Sch. & Hosp., 465 U.S. at 101 n.11; see 

also Florida Dep’t of State v. Treasure Salvors, Inc., 458 U.S. 670, 697 (1982) (same).  Thus, 

claims that an agency has used its authority erroneously or inappropriately are insufficient to 

state an ultra vires claim.  Rather, ultra vires claims must be based on an “officer’s lack of 

delegated power”; merely claiming an “error in the exercise of that power is . . . not sufficient.”  

Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 690 (1949) (emphasis added).   
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 Here, the City does not argue that the Department lacks “any authority whatever” to 

impose the challenged conditions.  Pennhurst State Sch. & Hosp, 465 U.S. at 101 n.11.  To the 

contrary, the City affirmatively acknowledges that the Department intends to impose those 

conditions pursuant to the statutory provisions contained at 42 U.S.C. §§ 3712(a)(6) and 

3752(a)(5)(D).  See, e.g., Pl.’s Mem. at 12 (noting that the Department has claimed authorization 

pursuant to 42 U.S.C. § 3712(a)(6)).  Thus, rather than legitimately challenging the existence of 

any authority, the City is necessarily taking issue with the Department’s interpretation of its 

authority.  Arguments concerning a purported “error in the exercise” of delegated authority, 

however, are “not sufficient” to state an ultra vires claim.  Larson, 337 U.S. at 690.3  

  3. The City Is Unlikely to Succeed on Its Separation of Powers Claim. 

 These same statutory authorities render it unlikely that the City will establish a violation 

of the constitutional separation of powers.  Article I of the Constitution confers on Congress the 

authority to “lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide 

for the common Defence and general Welfare of the United States.”  U.S. Const. Art. I, § 8, cl. 1.  

“Incident to this power, Congress may attach conditions on the receipt of federal funds . . . .”  

Dole, 483 U.S. at 206.  Importantly, Congress may delegate to the Executive Branch the 

authority to attach conditions on funding.  See, e.g., Clinton v. City of New York, 524 U.S. 417, 

488 (1998) (“Congress has frequently delegated the President the authority to spend, or not to 

                                              
 3 To the extent that the City’s ultra vires theory is predicated on a claim under the 
Administrative Procedure Act (“APA”), the claim is unlikely to succeed for several additional 
reasons, including because the APA allows judicial review only of “final agency action.”  5 
U.S.C. § 704.  The City does not challenge final agency action, nor could it, as it has not yet 
applied for FY 2017 Byrne JAG Program funds, much less been the subject of an agency action 
that “mark[s] the consummation of the agency’s decision-making process,” or “determine[s] 
legal rights and obligations.”  Petzel v. Kane Cty. Dep’t of Transp., No. 16 CV 5435, 2017 WL 
2880880, at *3 (N.D. Ill. July 6, 2017) (citing U.S. Army Corps of Eng’rs v. Hawkes Co., 136 S. 
Ct. 1807, 1813 (2016)). 
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spend, particular sums of money.”); Ameron, Inc. v. U.S. Army Corps of Engineers, 809 F.2d 

979, 983 (3d Cir. 1986) (“Congress appropriates funds for a wide variety of purposes and 

delegates to executive branch officials the authority to make certain decisions regarding how 

those funds are to be spent.”); DKT Mem’l Fund Ltd., 887 F.2d at 280-81. 

 Through the statutory authorities described above, Congress delegated authority to the 

Attorney General and the AAG to impose the challenged conditions on units of local government 

participating in the Byrne JAG Program.  As mentioned, the custody release and correctional 

facility access conditions are authorized under the AAG’s ability “plac[e] special conditions on 

all grants” administered by OJP, and to “determin[e] priority purposes for formula grants.”  42 

U.S.C. § 3712(a)(6).  In addition to that authority, the Section 1373 compliance condition is 

further authorized by the AAG’s ability to ensure that grantees in the Byrne JAG Program 

“comply with  . . . all other applicable Federal laws.”  Id. § 3752(a)(5).  Thus, because Congress 

has explicitly delegated to the Executive certain powers to attach conditions on the receipt of 

federal funds, the City is unlikely to establish a separation of powers violation here.   

 B. The Custody Release and Correctional Facility Access Conditions Are  
  Consistent with the Spending Clause. 
 
 The City also asserts that two of the challenged grant conditions – the custody release and 

correctional facility access conditions – would violate the Spending Clause of the U.S. 

Constitution.  Pl.’s Mem. at 13-17.  The Spending Clause provides that Congress may “lay and 

collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common 

Defence and general Welfare of the United States.”  U.S. Const. art. I, § 8, cl. 1.  As the Supreme 

Court has recognized, Congress may employ the spending power “to further broad policy 

objectives by conditioning receipt of federal moneys upon compliance by the recipient with 

federal statutory and administrative directives.”  Dole, 483 U.S. at 206.  

Case: 1:17-cv-05720 Document #: 32 Filed: 08/24/17 Page 22 of 33 PageID #:454



17 
 

 Dole described certain limitations or potential limitations on the spending power.  Among 

other things, the Court observed, “our cases have suggested . . . that conditions on federal grants 

might be illegitimate if they are unrelated to the federal interest in particular national projects or 

programs.”  Id. at 207-08, 211.  The Court also noted that “other constitutional provisions may 

provide an independent bar to the conditional grant of federal funds.”  Id. at 207-08.  Relying on 

these two aspects of Dole, the City argues that the challenged conditions are not “reasonably 

relevant to the objectives of the Byrne JAG program,” and they might require the City to 

“engage in activities that would themselves be unconstitutional.”  Pl.’s Mem. at 14.   

 The City interprets the relatedness requirement much too narrowly; the custody release 

and correctional facility access conditions are sufficiently related to the purposes of the Byrne 

JAG Program under the relevant constitutional analysis.  The Seventh Circuit illuminated the 

relatedness element in Charles, where state prison officials challenged a requirement to abide by 

the Religious Land Use and Institutionalized Persons Act (“RLUIPA”), 42 U.S.C. § 2000cc-1(a), 

as a condition of federal corrections funding.  348 F.3d at 609. 4  The state officials argued that 

“there must be a particularized relationship between a condition’s subject matter and the 

underlying federal grant to which the condition attaches.”  Charles v. Verhagen, 220 F. Supp. 2d 

955, 963-64 (W.D. Wis. 2002), aff’d, 348 F.3d at 601.  The district court rejected that argument, 

and the Seventh Circuit affirmed that decision, explaining that a challenged funding condition 

and the program involved must only “share[] the same goal,” which, in that matter, concerned 

“the goal of [prisoner] rehabilitation.”  Charles, 348 F.3d at 609; see also Mayweathers v. 

Newland, 314 F.3d 1062, 1067 (9th Cir. 2002) (holding that conditions on federal funding must 

                                              
4 The Seventh Circuit decision on which the City relies in this regard (Pl.’s Mem. at 14) 

is a federal preemption case, not a Spending Clause case.  See N. Illinois Chapter of Associated 
Builders & Contractors, Inc. v. Lavin, 431 F.3d 1004 (7th Cir. 2005). 
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only “bear some relationship to the purpose of the federal spending.”).  Courts have generally 

found that the relatedness showing does not pose a difficult hurdle.  As the D.C. Circuit has 

observed, the Supreme Court has never “overturned Spending Clause legislation on relatedness 

grounds.”  Barbour v. Wash. Metro. Area Transit Auth., 374 F.3d 1161, 1168 (D.C. Cir. 2004).  

 The grant conditions at issue here satisfy the relatedness requirement.  Contrary to the 

City’s view that Byrne JAG Program’s primary goal is to preserve “flexibility” for grantees, see 

Pl.’s Mem. at 14, the program’s overall goals are much broader:  to support and strengthen law 

enforcement and criminal justice.  The program’s organic statute specifies that Byrne JAG funds 

are designed to provide resources “for criminal justice,” to support programs including law 

enforcement, prosecution, crime prevention and corrections, and victim and witness assistance.  

42 U.S.C. § 3751(a)(1) (emphasis added).  These goals are also reflected in the responsibilities of 

the AAG, which involve strengthening “criminal justice.”  Id. § 3712(a)(1), (2).   

 Consistent with that programmatic goal, the challenged conditions are designed to 

promote criminal justice priorities related to enforcement of criminal immigration statutes.  The 

Attorney General has confirmed that the conditions were prompted by “the Department of 

Justice’s top priority of reducing violent crime” and the “long-established cooperative principles 

among law enforcement agencies.”  See AG News Release at 3 (ECF No. 26-9).  Those goals are 

consistent with the AAG’s express statutory responsibility to “maintain liaison” between and 

among the various branches of government “in matters relating to criminal justice.”  See 42 

U.S.C. § 3712(a)(2).  Similarly, the INA also contemplates cooperation among State and local 

officers and federal officials on immigration enforcement.  See, e.g., 8 U.S.C. § 1357(g) 

(providing that DHS may enter into formal cooperative agreements with states and localities 

under which appropriately trained and qualified state and local officers may perform specified 
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functions of a federal immigration officer in relation to the investigation, apprehension, or 

detention of aliens); see also 8 U.S.C. § 1324(c) (authorizing state and local law-enforcement 

officers to make arrests for violations of the INA’s prohibition against smuggling, transporting, 

or harboring aliens); 8 U.S.C. § 1252c (authorizing state and local officers to arrest certain felons 

who have unlawfully returned to the United States).  Given that the INA expressly contemplates 

local law enforcement activity with respect to immigration law enforcement, it is perfectly 

germane and appropriate for the Department to condition grant funding to promote this purpose, 

just as it does for other important federal priorities.  Thus, as the Byrne JAG Program and the 

challenged conditions “share[] the same goal,” of promoting criminal justice initiatives, Charles, 

348 F.3d at 609, the conditions satisfy the relatedness requirement.  

 The City also alleges that the custody release and correctional facility access conditions 

will exceed the limitations of the Spending Clause by requiring the City to “engage in activities 

that would themselves be unconstitutional.”  Pl.’s Mem. at 14 (quoting Dole, 483 U.S. at 210).  

Dole emphasized the narrowness of this limitation on the spending power, noting that “the 

‘independent constitutional bar’ limitation . . . is not . . . a prohibition on the indirect 

achievement of objectives which Congress is not empowered to achieve directly.”  483 U.S. at 

210.  Rather, the limitation “stands for the unexceptionable proposition that the spending power 

may not be used to induce the States to engage in activities that would themselves be 

unconstitutional . . . for example, a grant of federal funds conditioned on invidiously 

discriminatory state action or the infliction of cruel and unusual punishment would be an 

illegitimate exercise of the Congress’ broad spending power.”  Id. at 210-11.   

 As is evident from the plain text of the custody release and correctional facility access 

conditions, those conditions will not “induce” the City to violate any constitutional prohibition.  
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As an initial matter, the Constitution does not forbid DHS employees from accessing detention 

facilities, nor does it forbid local government employees from providing DHS with certain 

detainee release information.  Thus, in arguing that it will be coerced into violating the 

Constitution, the City is forced to set up a strawman argument: it contends that the custody 

release and correctional facility access conditions (which had not issued at the time the City filed 

its motion) would require the City to “hold arrestees longer than justified by the offense of arrest 

in order to permit DHS investigation into unrelated offenses” in violation of the Fourth 

Amendment.  Pl.’s Mem. at 15.  The City also asserts that the conditions would require it to 

further violate the Fourth Amendment by “extend[ing] the detention of at least some arrestees,” 

such as when “an arrestee who [otherwise] would be released on a recognizance bond within a 

few hours of arrest might be held for additional time to permit questioning by DHS.”  Id. at 17. 

 The text of the conditions nullifies the City’s constitutional concerns.  The conditions 

make clear that “[n]othing in th[ese] condition[s] shall be understood to authorize or require any 

recipient . . . to maintain (or detain) any individual in custody beyond the date and time the 

individual would have been released in the absence of this condition.”  See, e.g., Byrne JAG 

Program Grant Award for County of Greenville, SC at ¶¶ 55-56 (attached as Ex. A to the Hanson 

Decl.).  The conditions further clarify that “[i]n the event that . . . the scheduled release date and 

time for an alien are such as not to permit the advance notice [of scheduled release] that DHS has 

requested, it shall not be a violation of this condition to provide only as much advance notice as 

practicable.”  Id.  Thus, because the fully-articulated custody release and correctional facility 

access conditions explicitly contravene the City’s constitutional concerns, and because OJP is 

constitutionally prohibited from imposing conditions in a manner that would require grant 

Case: 1:17-cv-05720 Document #: 32 Filed: 08/24/17 Page 26 of 33 PageID #:458



21 
 

recipients to violate the Fourth Amendment rights of detainees, the City is unlikely to succeed on 

its claim that it will be forced it to engage in activity that violates the Constitution.5  

II. The City Fails to Establish Irreparable Harm Absent Preliminary Relief.  
 
“The threat of irreparable injury necessary to justify the extraordinary remedy of 

preliminary injunctive relief must be ‘real,’ ‘substantial,’ and ‘immediate,’ not speculative or 

conjectural.”  Ditton v. Rusch, No. 14 C 3260, 2014 WL 4435928, at *3 (N.D. Ill. Sep. 9, 2014) 

(quoting City of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983)).  The City cannot meet its 

burden to make that showing here.  Most significantly, the City had offered only speculation and 

conjecture about irreparable harm because, at the time the City filed its motion, the Department 

had not yet issued the precise language of the custody release and correctional facility access 

conditions that would attach to the acceptance of FY 2017 Byrne JAG Program funds.  As 

described above, the final language of those conditions, now available in FY 2017 award 

documents that OJP issued to other units of local government, nullifies the City’s constitutional 

concerns.   

The City’s claim that the conditions amount to an attempt to unconstitutionally coerce the 

City into abandoning its right to self-government also fails.  Pl.’s Mem. at 21-22.  The Supreme 

                                              
 5 Even aside from the constitutionally valid language of the challenged conditions, there 
is no Fourth Amendment problem with a local jurisdiction cooperating with a federal request to 
detain an alien after a prison term has ended to facilitate an orderly transfer to DHS custody for 
removal proceedings.  As the Seventh Circuit has made clear, “arrests for violations of purely 
civil laws are common enough . . . .”  Thomas v. City of Peoria, 580 F.3d 633, 638 (7th Cir. 
2009).  And “[w]hen someone is arrested and detained without a warrant, it is presumptively 
reasonable for that person to be detained up to 48 hours.”  Rivas v. Martin, 781 F. Supp. 2d 775, 
780 (N.D. Ind. 2011).  Immigration arrests premised on detainers are supported by a warrant.  
See 8 U.S.C. § 1226(a); ICE Policy No. 10074.2: Issuance of Immigration Detainers by ICE 
Immigration Officers (Mar. 24, 2017), available at https://www.ice.gov/detainer-policy.  Indeed, 
Chicago permits this method of detention under certain circumstances.  See Welcoming City 
Ordinance § 2-173-042(c) (permitting cooperation in immigration detention requests when 
person in custody has committed a felony or is a known gang member).  
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Court has admonished that “courts should not conclude that [an enactment] is unconstitutional on 

this ground unless the coercive nature of an offer is unmistakably clear,” such as where States 

are subjected to the risk of losing “over 10 percent of a State’s overall budget” if they decline to 

adopt certain conditions.  See Nat’l Fed’n of Indep. Bus. v. Sebelius (“NFIB”), 567 U.S. 519, 

581-82 (2012) (emphasis added).  The amount of funding at stake to the City through the Byrne 

JAG Program does not come close to meeting that constitutional threshold.  For FY 2016, for 

example, the City’s participation in the Byrne JAG Program secured $2.33 million, of which the 

City received $1.66 million, and other local jurisdictions received $669,000.  See Decl. of 

Andrew W. Worseck, Ex. I at 1-2 (ECF No. 27-9).  The City’s proposed budget for 2016 was 

$9.32 billion.  See City of Chicago, 2016 Budget Overview at 21.6  Thus, the funds at issue for 

the City constituted approximately 0.017% of the City’s overall budget.  Such a relatively 

miniscule impact on the City’s overall budget does not meet the “unmistakably clear” threshold 

for establishing unconstitutional coercion.  NFIB, 567 U.S. at 581; see also ConverDyn v. Moniz, 

68 F. Supp. 3d 34, 48 (D.D.C. 2014) (in determining irreparable harm, a “claim of substantial 

financial losses must be evaluated from the perspective of the organization’s total revenues in 

order to determine if the harm is of a magnitude that warrants injunctive relief”). 

The City’s attempt to establish “real” and “substantial” harm in the potential loss of a 

single City employee, a single $50,000 program, and a vague expectation of losing “goodwill” 

similarly fails.  Pl.’s Mem. at 22-23.  The loss of a relatively small program and a single 

employee, especially in a city with tens of thousands of employees,7 does not constitute 

                                              
6 https://www.cityofchicago.org/content/dam/city/depts/obm/supp_info/ 

2016Budget/2016BudgetOverviewCoC.pdf. 
 
7 See Chicago Data Portal, Number of Emps. by Dep’t,  https://data.cityofchicago.org/  

Administration-Finance/Number-of-Employees-by-Department-Based-on-Current/atdi-52tt. 
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substantial, irreparable harm.  By comparison, the case on which the City relies found irreparable 

harm where an organization “would have to lay off dozens of workers, close multiple clinics, and 

stop serving a significant number of its patients.”  Planned Parenthood of Indiana, Inc. v. 

Comm’r of Indiana State Dep’t of Health, 699 F.3d 962, 980 (7th Cir. 2012) (emphases added)).  

The City’s vague contention concerning the purported loss of “goodwill” rests on a conclusory 

affidavit of one police officer expressing a personal opinion.  Pl.’s Mem. at 22 (citing Decl. of 

Kevin R. Hannigan ¶¶4-5 (ECF No. 24)).  A court “should be wary of issuing an injunction 

based solely upon allegations and conclusory affidavits submitted by plaintiff.”  McDavid Knee 

Guard, Inc. v. Nike USA, Inc., 683 F. Supp. 2d 740, 749 (N.D. Ill. 2010); see also Logansport 

Mach. Co. v. Neidlein-Spannzeuge GmbH, No. 3:12-CV-233 JD, 2012 WL 1877854, at *12 

(N.D. Ind. May 22, 2012) (“Any proof regarding loss of goodwill is vague and speculative and 

does not lend much support to [plaintiff’s] request for injunctive relief.”).  

 Finally, the City complains of irreparable harm due to alleged “budgetary uncertainty” 

caused by the challenged conditions.  Pl.’s Mem. at 24.  But vague claims of “budgetary 

uncertainty” are not the type of “real” and “substantial” injury that suffices to establish 

irreparable harm.  To the contrary, such uncertainty is the natural state of any municipality’s 

fiscal affairs, which necessarily involve imprecise questions of costs (which are based on 

services provided) and income (which is based in part on tax revenues).  Moreover, any “injury 

resulting from attempted compliance with government regulation ordinarily is not irreparable 

harm.”  Am. Hosp. Ass’n v. Harris, 625 F.2d 1328, 1331 (7th Cir. 1980). 

III. The Public Interest and the Balance of Equities Militate Against an Injunction. 
 

The City also bears the burden of establishing “that the balance of equities tips in [its] 

favor, and that an injunction is in the public interest.”  Winter, 555 U.S. at 20.  These factors 
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merge in a suit against the Federal Government.  Nken v. Holder, 556 U.S. 418, 435 (2009). 

Here, the public interest weighs heavily against the City’s attempt to enjoin congressionally 

authorized Executive Branch policies designed to promote enforcement of federal immigration 

law in jurisdictions that receive Byrne JAG Program funds.  Courts have routinely held that 

“there is inherent harm to an agency in preventing it from enforcing regulations that Congress 

found it in the public interest to direct that agency to develop and enforce.”  Cornish v. Dudas, 

540 F. Supp. 2d 61, 65 (D.D.C. 2008), aff’d sub nom. Cornish v. Doll, 330 F. App’x 919 (Fed. 

Cir. 2009); accord N. Arapaho Tribe v. Burwell, 90 F. Supp. 3d 1238, 1255 (D. Wyo. 2015).  

“The United States has an interest in enforcing federal law . . . .”  Fitzsimmons, 805 F.2d 

at  693 (emphasis omitted).  The City’s requested relief threatens, in particular, “the public 

interest in the speedy and effective enforcement of the immigration laws . . . .”  Sofinet, 188 F.3d 

at 708.  The federal government also has an interest in seeing that federal funds are used “to 

further broad policy objectives by conditioning receipt of federal moneys upon compliance by 

the recipient with federal statutory and administrative directives.”  Fullilove v. Klutznick, 448 

U.S. 448, 474 (1980); see Am. Hosp. Ass’n v. Schweiker, 721 F.2d 170, 183 (7th Cir. 1983) 

(discussing “an exercise by the federal government of its authority under the spending power to 

bring about certain public policy goals”).  The challenged conditions promote those interests by, 

for example, minimizing potentially hazardous public safety situations that may arise where 

criminal aliens are released into the community, minimizing officer safety risk by limiting 

potentially dangerous arrest situations, and promoting operational efficiency by conserving the 

resources needed by DHS to execute its mission.  See Brown Decl. ¶¶ 6-11.  At bottom, 

encouraging cooperation among local governments and DHS promotes the public interest in 
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executing federal laws that require removal of criminal aliens.  Id.  Those concrete interests tip 

the equities at play here sharply toward denying an injunction.    

IV. Any Preliminary Injunction Should Be Limited in Scope. 

Should the Court nevertheless determine that injunctive relief is appropriate here, any 

such relief should be limited to the City.  “The remedy” sought “must be limited to the 

inadequacy that produced the injury in fact that the plaintiff has established,” Lewis v. Casey, 

518 U.S. 343, 357 (1996), and an injunction “should be no more burdensome to the defendant 

than necessary to provide complete relief to the plaintiffs.”  Madsen v. Women’s Health Ctr., 

Inc., 512 U.S. 753, 765 (1994) (citation omitted).  Indeed, “a court abuses its discretion where 

the scope of injunctive relief exceeds the extent of the plaintiff’s protectible rights.”  PepsiCo, 

Inc. v. Redmond, 54 F.3d 1262, 1272 (7th Cir. 1995).  Despite these limits, the City seeks a 

sweeping injunction that would prohibit imposing the challenged conditions on Byrne JAG 

Program funds to all applicants.  See Proposed Order (ECF No. 21-1). 

Because injunctive relief against other Byrne JAG Program applicants is unnecessary to 

provide complete relief to the City, and because the City has no protected interest in how the 

Byrne JAG Program is administered as to other applicants, the requested injunction is overbroad.  

See, e.g., Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 163 (2010) (narrowing 

injunction in part because the plaintiffs “do not represent a class, so they could not seek to enjoin 

such an order on the ground that it might cause harm to other parties”).   Accordingly, should an 

injunction issue, it should be limited to the City’s FY 2017 Byrne JAG Program application. 

CONCLUSION 

 WHEREFORE, the City’s motion for preliminary injunction should be denied. 
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Dated:  August 24, 2017 
 
       Respectfully submitted, 
 
       CHAD A. READLER 
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       Assistant Director 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on August 24, 2017, I caused the foregoing Opposition to Plaintiff’s 

Motion for Preliminary Injunction to be filed electronically and that this document is available 

for viewing and downloading from the CM/ECF system.  Participants in the case who are 

registered CM/ECF users will be served by the CM/ECF system.   

      /s/ Stephen J. Buckingham 
      Stephen J. Buckingham 
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Office of Justice Programs

Bureau of Justice Assistance

AWARD DATE 08/23/2017PROJECT NUMBER 2017-DJ-BX-0002

SPECIAL CONDITIONS

Requirements of the award; remedies for non-compliance or for materially false statements

The conditions of this award are material requirements of the award.  Compliance with any certifications or assurances 
submitted by or on behalf of the recipient that relate to conduct during the period of performance also is a material 
requirement of this award.

Failure to comply with any one or more of these award requirements -- whether a condition set out in full below, a 
condition incorporated by reference below, or a certification or assurance related to conduct during the award period --
may result in the Office of Justice Programs ("OJP") taking appropriate action with respect to the recipient and the 
award.  Among other things, the OJP may withhold award funds, disallow costs, or suspend or terminate the award.
The Department of Justice ("DOJ"), including OJP, also may take other legal action as appropriate.

Any materially false, fictitious, or fraudulent statement to the federal government related to this award (or concealment 
or omission of a material fact) may be the subject of criminal prosecution (including under 18 U.S.C. 1001 and/or 1621,
and/or 42 U.S.C. 3795a), and also may lead to imposition of civil penalties and administrative remedies for false claims 
or otherwise (including under 31 U.S.C. 3729-3730 and 3801-3812).

Should any provision of a requirement of this award be held to be invalid or unenforceable by its terms, that provision 
shall first be applied with a limited construction so as to give it the maximum effect permitted by law.  Should it be 
held, instead, that the provision is utterly invalid or -unenforceable, such provision shall be deemed severable from this
award.

Applicability of Part 200 Uniform Requirements

The Uniform Administrative Requirements, Cost Principles, and Audit Requirements in 2 C.F.R. Part 200, as adopted 
and supplemented by DOJ in 2 C.F.R. Part 2800 (together, the "Part 200 Uniform Requirements") apply to this FY 
2017 award from OJP.

The Part 200 Uniform Requirements were first adopted by DOJ on December 26, 2014.  If this FY 2017 award 
supplements funds previously awarded by OJP under the same award number (e.g., funds awarded during or before 
December 2014), the Part 200 Uniform Requirements apply with respect to all funds under that award number 
(regardless of the award date, and regardless of whether derived from the initial award or a supplemental award) that 
are obligated on or after the acceptance date of this FY 2017 award.

For more information and resources on the Part 200 Uniform Requirements as they relate to OJP awards and subawards
("subgrants"), see the OJP website at https://ojp.gov/funding/Part200UniformRequirements htm.

In the event that an award-related question arises from documents or other materials prepared or distributed by OJP 
that may appear to conflict with, or differ in some way from, the provisions of the Part 200 Uniform Requirements, the 
recipient is to contact OJP promptly for clarification.

Compliance with DOJ Grants Financial Guide

The recipient agrees to comply with the DOJ Grants Financial Guide as posted on the OJP website (currently, the "2015
DOJ Grants Financial Guide" available at https://ojp.gov/financialguide/DOJ/index htm), including any updated version 
that may be posted during the period of performance.

1.

2.

3.

OJP FORM 4000/2 (REV  4-88)
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Bureau of Justice Assistance

AWARD DATE 08/23/2017PROJECT NUMBER 2017-DJ-BX-0002

SPECIAL CONDITIONS

Required training for Point of Contact and all Financial Points of Contact

Both the Point of Contact (POC) and all Financial Points of Contact (FPOCs) for this award must have successfully 
completed an "OJP financial management and grant administration training" by 120 days after the date of the 
recipient's acceptance of the award.  Successful completion of such a training on or after January 1, 2015, will satisfy 
this condition.

In the event that either the POC or an FPOC for this award changes during the period of performance, the new POC or 
FPOC must have successfully completed an "OJP financial management and grant administration training" by 120 
calendar days after-- (1) the date of OJP's approval of the "Change Grantee Contact" GAN (in the case of a new 
POC), or (2) the date the POC enters information on the new FPOC in GMS (in the case of a new FPOC).  Successful 
completion of such a training on or after January 1, 2015, will satisfy this condition.

A list of OJP trainings that OJP will consider "OJP financial management and grant administration training" for 
purposes of this condition is available at https://www.ojp.gov/training/fmts htm.  All trainings that satisfy this condition 
include a session on grant fraud prevention and detection.

The recipient should anticipate that OJP will immediately withhold ("freeze") award funds if the recipient fails to 
comply with this condition.  The recipient's failure to comply also may lead OJP to impose additional appropriate 
conditions on this award.

Requirements related to "de minimis" indirect cost rate

A recipient that is eligible under the Part 200 Uniform Requirements and other applicable law to use the "de minimis" 
indirect cost rate described in 2 C.F.R. 200.414(f), and that elects to use the "de minimis" indirect cost rate, must advise
OJP in writing of both its eligibility and its election, and must comply with all associated requirements in the Part 200 
Uniform Requirements.  The "de minimis" rate may be applied only to modified total direct costs (MTDC) as defined 
by the Part 200 Uniform Requirements.

Requirement to report potentially duplicative funding

If the recipient currently has other active awards of federal funds, or if the recipient receives any other award of federal 
funds during the period of performance for this award, the recipient promptly must determine whether funds from any 
of those other federal awards have been, are being, or are to be used (in whole or in part) for one or more of the 
identical cost items for which funds are provided under this award.  If so, the recipient must promptly notify the DOJ 
awarding agency (OJP or OVW, as appropriate) in writing of the potential duplication, and, if so requested by the DOJ 
awarding agency, must seek a budget-modification or change-of-project-scope grant adjustment notice (GAN) to 
eliminate any inappropriate duplication of funding.

4.

5.

6.

OJP FORM 4000/2 (REV  4-88)
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Bureau of Justice Assistance

AWARD DATE 08/23/2017PROJECT NUMBER 2017-DJ-BX-0002

SPECIAL CONDITIONS

Requirements related to System for Award Management and Universal Identifier Requirements

The recipient must comply with applicable requirements regarding the System for Award Management (SAM), 
currently accessible at https://www.sam.gov/.  This includes applicable requirements regarding registration with SAM, 
as well as maintaining the currency of information in SAM.

The recipient also must comply with applicable restrictions on subawards ("subgrants") to first-tier subrecipients 
(first-tier "subgrantees"), including restrictions on subawards to entities that do not acquire and provide (to the 
recipient) the unique entity identifier required for SAM registration.

The details of the recipient's obligations related to SAM and to unique entity identifiers are posted on the OJP web site 
at https://ojp.gov/funding/Explore/SAM htm (Award condition:  System for Award Management (SAM) and Universal 
Identifier Requirements), and are incorporated by reference here.

This condition does not apply to an award to an individual who received the award as a natural person (i.e., unrelated to
any business or non-profit organization that he or she may own or operate in his or her name).

All subawards ("subgrants") must have specific federal authorization

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements for 
authorization of any subaward.  This condition applies to agreements that -- for purposes of federal grants 
administrative requirements -- OJP considers a "subaward" (and therefore does not consider a procurement 
"contract").

The details of the requirement for authorization of any subaward are posted on the OJP web site at 
https://ojp.gov/funding/Explore/SubawardAuthorization htm (Award condition:  All subawards ("subgrants") must have 
specific federal authorization), and are incorporated by reference here.

Specific post-award approval required to use a noncompetitive approach in any procurement contract that would 
exceed $150,000

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements to obtain 
specific advance approval to use a noncompetitive approach in any procurement contract that would exceed the 
Simplified Acquisition Threshold (currently, $150,000).  This condition applies to agreements that -- for purposes of 
federal grants administrative requirements -- OJP considers a procurement "contract" (and therefore does not consider 
a subaward).

The details of the requirement for advance approval to use a noncompetitive approach in a procurement contract under 
an OJP award are posted on the OJP web site at https://ojp.gov/funding/Explore/NoncompetitiveProcurement htm 
(Award condition:  Specific post-award approval required to use a noncompetitive approach in a procurement contract 
(if contract would exceed $150,000)), and are incorporated by reference here.

7.

8.

9.

OJP FORM 4000/2 (REV  4-88)
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SPECIAL CONDITIONS

Requirements pertaining to prohibited conduct related to trafficking in persons (including reporting requirements and 
OJP authority to terminate award)

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements (including 
requirements to report allegations) pertaining to prohibited conduct related to the trafficking of persons, whether on the 
part of recipients, subrecipients ("subgrantees"), or individuals defined (for purposes of this condition) as "employees" 
of the recipient or of any subrecipient.

The details of the recipient's obligations related to prohibited conduct related to trafficking in persons are posted on the 
OJP web site at https://ojp.gov/funding/Explore/ProhibitedConduct-Trafficking htm (Award condition:  Prohibited 
conduct by recipients and subrecipients related to trafficking in persons (including reporting requirements and OJP 
authority to terminate award)), and are incorporated by reference here.

Compliance with applicable rules regarding approval, planning, and reporting of conferences, meetings, trainings, and 
other events

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable laws, regulations, 
policies, and official DOJ guidance (including specific cost limits, prior approval and reporting requirements, where 
applicable) governing the use of federal funds for expenses related to conferences (as that term is defined by DOJ), 
including the provision of food and/or beverages at such conferences, and costs of attendance at such conferences.

Information on the pertinent DOJ definition of conferences and the rules applicable to this award appears in the DOJ 
Grants Financial Guide (currently, as section 3.10 of "Postaward Requirements" in the "2015 DOJ Grants Financial 
Guide").

Requirement for data on performance and effectiveness under the award

The recipient must collect and maintain data that measure the performance and effectiveness of work under this award. 
The data must be provided to OJP in the manner (including within the timeframes) specified by OJP in the program 
solicitation or other applicable written guidance.  Data collection supports compliance with the Government 
Performance and Results Act (GPRA) and the GPRA Modernization Act of 2010, and other applicable laws.

OJP Training Guiding Principles

Any training or training materials that the recipient -- or any subrecipient ("subgrantee") at any tier -- develops or 
delivers with OJP award funds must adhere to the OJP Training Guiding Principles for Grantees and Subgrantees, 
available at https://ojp.gov/funding/ojptrainingguidingprinciples htm.

Effect of failure to address audit issues

The recipient understands and agrees that the DOJ awarding agency (OJP or OVW, as appropriate) may withhold 
award funds, or may impose other related requirements, if (as determined by the DOJ awarding agency) the recipient 
does not satisfactorily and promptly address outstanding issues from audits required by the Part 200 Uniform 
Requirements (or by the terms of this award), or other outstanding issues that arise in connection with audits, 
investigations, or reviews of DOJ awards.

Potential imposition of additional requirements

The recipient agrees to comply with any additional requirements that may be imposed by the DOJ awarding agency 
(OJP or OVW, as appropriate) during the period of performance for this award, if the recipient is designated as "high-
risk" for purposes of the DOJ high-risk grantee list.

10.

11.

12.

13.

14.

15.

OJP FORM 4000/2 (REV  4-88)
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SPECIAL CONDITIONS

Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 42

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 42, specifically including any applicable requirements in Subpart E of 28 C.F.R. Part 42 that relate to an 
equal employment opportunity program.

Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 54

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 54, which relates to nondiscrimination on the basis of sex in certain "education programs."

Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 38

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 38, specifically including any applicable requirements regarding written notice to program beneficiaries and
prospective program beneficiaries.  Part 38 of 28 C.F.R., a DOJ regulation, was amended effective May 4, 2016.

Among other things, 28 C.F.R. Part 38 includes rules that prohibit specific forms of discrimination on the basis of 
religion, a religious belief, a refusal to hold a religious belief, or refusal to attend or participate in a religious practice.
Part 38 also sets out rules and requirements that pertain to recipient and subrecipient ("subgrantee") organizations that 
engage in or conduct explicitly religious activities, as well as rules and requirements that pertain to recipients and 
subrecipients that are faith-based or religious organizations.

The text of the regulation, now entitled "Partnerships with Faith-Based and Other Neighborhood Organizations," is 
available via the Electronic Code of Federal Regulations (currently accessible at https://www.ecfr.gov/cgi-
bin/ECFR?page=browse), by browsing to Title 28-Judicial Administration, Chapter 1, Part 38, under e-CFR "current" 
data.

Restrictions on "lobbying"

In general, as a matter of federal law, federal funds awarded by OJP may not be used by the recipient, or any 
subrecipient ("subgrantee") at any tier, either directly or indirectly, to support or oppose the enactment, repeal, 
modification, or adoption of any law, regulation, or policy, at any level of government.  See 18 U.S.C. 1913.  (There 
may be exceptions if an applicable federal statute specifically authorizes certain activities that otherwise would be 
barred by law.)

Another federal law generally prohibits federal funds awarded by OJP from being used by the recipient, or any 
subrecipient at any tier, to pay any person to influence (or attempt to influence) a federal agency, a Member of 
Congress, or Congress (or an official or employee of any of them) with respect to the awarding of a federal grant or 
cooperative agreement, subgrant, contract, subcontract, or loan, or with respect to actions such as renewing, extending, 
or modifying any such award.  See 31 U.S.C. 1352.  Certain exceptions to this law apply, including an exception that 
applies to Indian tribes and tribal organizations.

Should any question arise as to whether a particular use of federal funds by a recipient (or subrecipient) would or might
fall within the scope of these prohibitions, the recipient is to contact OJP for guidance, and may not proceed without the
express prior written approval of OJP.

16.

17.

18.

19.

OJP FORM 4000/2 (REV  4-88)
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SPECIAL CONDITIONS

Compliance with general appropriations-law restrictions on the use of federal funds (FY 2017)

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable restrictions on the use of
federal funds set out in federal appropriations statutes.  Pertinent restrictions, including from various "general 
provisions" in the Consolidated Appropriations Act, 2017, are set out at 
https://ojp.gov/funding/Explore/FY17AppropriationsRestrictions htm, and are incorporated by reference here.

Should a question arise as to whether a particular use of federal funds by a recipient (or a subrecipient) would or might 
fall within the scope of an appropriations-law restriction, the recipient is to contact OJP for guidance, and may not 
proceed without the express prior written approval of OJP.

Reporting potential fraud, waste, and abuse, and similar misconduct

The recipient, and any subrecipients ("subgrantees") at any tier, must promptly refer to the DOJ Office of the Inspector 
General (OIG) any credible evidence that a principal, employee, agent, subrecipient, contractor, subcontractor, or other 
person has, in connection with funds under this award-- (1) submitted a claim that violates the False Claims Act; or (2)
committed a criminal or civil violation of laws pertaining to fraud, conflict of interest, bribery, gratuity, or similar 
misconduct.

Potential fraud, waste, abuse, or misconduct involving or relating to funds under this award should be reported to the 
OIG by-- (1) mail directed to: Office of the Inspector General, U.S. Department of Justice, Investigations Division, 
950 Pennsylvania Avenue, N.W. Room 4706, Washington, DC 20530; (2) e-mail to: oig hotline@usdoj.gov; and/or (3)
the DOJ OIG hotline: (contact information in English and Spanish) at (800) 869-4499 (phone) or (202) 616-9881 
(fax).

Additional information is available from the DOJ OIG website at https://www.usdoj.gov/oig.
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Restrictions and certifications regarding non-disclosure agreements and related matters

No recipient or subrecipient ("subgrantee") under this award, or entity that receives a procurement contract or 
subcontract with any funds under this award, may require any employee or contractor to sign an internal confidentiality 
agreement or statement that prohibits or otherwise restricts, or purports to prohibit or restrict, the reporting (in 
accordance with law) of waste, fraud, or abuse to an investigative or law enforcement representative of a federal 
department or agency authorized to receive such information.

The foregoing is not intended, and shall not be understood by the agency making this award, to contravene 
requirements applicable to Standard Form 312 (which relates to classified information), Form 4414 (which relates to 
sensitive compartmented information), or any other form issued by a federal department or agency governing the 
nondisclosure of classified information.

1.  In accepting this award, the recipient--

a.  represents that it neither requires nor has required internal confidentiality agreements or statements from employees 
or contractors that currently prohibit or otherwise currently restrict (or purport to prohibit or restrict) employees or 
contractors from reporting waste, fraud, or abuse as described above; and

b.  certifies that, if it learns or is notified that it is or has been requiring its employees or contractors to execute 
agreements or statements that prohibit or otherwise restrict (or purport to prohibit or restrict), reporting of waste, fraud, 
or abuse as described above, it will immediately stop any further obligations of award funds, will provide prompt 
written notification to the federal agency making this award, and will resume (or permit resumption of) such 
obligations only if expressly authorized to do so by that agency.

2.  If the recipient does or is authorized under this award to make subawards ("subgrants"), procurement contracts, or 
both--

a.  it represents that--

(1)  it has determined that no other entity that the recipient's application proposes may or will receive award funds 
(whether through a subaward ("subgrant"), procurement contract, or subcontract under a procurement contract) either 
requires or has required internal confidentiality agreements or statements from employees or contractors that currently 
prohibit or otherwise currently restrict (or purport to prohibit or restrict) employees or contractors from reporting waste,
fraud, or abuse as described above; and

(2)  it has made appropriate inquiry, or otherwise has an adequate factual basis, to support this representation; and

b.  it certifies that, if it learns or is notified that any subrecipient, contractor, or subcontractor entity that receives funds
under this award is or has been requiring its employees or contractors to execute agreements or statements that prohibit 
or otherwise restrict (or purport to prohibit or restrict), reporting of waste, fraud, or abuse as described above, it will 
immediately stop any further obligations of award funds to or by that entity, will provide prompt written notification to 
the federal agency making this award, and will resume (or permit resumption of) such obligations only if expressly 
authorized to do so by that agency.
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Compliance with 41 U.S.C. 4712 (including prohibitions on reprisal; notice to employees)

The recipient (and any subrecipient at any tier) must comply with, and is subject to, all applicable provisions of 41 
U.S.C. 4712, including all applicable provisions that prohibit, under specified circumstances, discrimination against an 
employee as reprisal for the employee's disclosure of information related to gross mismanagement of a federal grant, a 
gross waste of federal funds, an abuse of authority relating to a federal grant, a substantial and specific danger to public 
health or safety, or a violation of law, rule, or regulation related to a federal grant.

The recipient also must inform its employees, in writing (and in the predominant native language of the workforce), of 
employee rights and remedies under 41 U.S.C. 4712.

Should a question arise as to the applicability of the provisions of 41 U.S.C. 4712 to this award, the recipient is to 
contact the DOJ awarding agency (OJP or OVW, as appropriate) for guidance.

Encouragement of policies to ban text messaging while driving

Pursuant to Executive Order 13513, "Federal Leadership on Reducing Text Messaging While Driving," 74 Fed. Reg. 
51225 (October 1, 2009), DOJ encourages recipients and subrecipients ("subgrantees") to adopt and enforce policies 
banning employees from text messaging while driving any vehicle during the course of performing work funded by this
award, and to establish workplace safety policies and conduct education, awareness, and other outreach to decrease 
crashes caused by distracted drivers.

Cooperating with OJP Monitoring

The recipient agrees to cooperate with OJP monitoring of this award pursuant to OJP's guidelines, protocols, and 
procedures, and to cooperate with OJP (including the grant manager for this award and the Office of Chief Financial 
Officer (OCFO)) requests related to such monitoring, including requests related to desk reviews and/or site visits.  The 
recipient agrees to provide to OJP all documentation necessary for OJP to complete its monitoring tasks, including 
documentation related to any subawards made under this award.  Further, the recipient agrees to abide by reasonable 
deadlines set by OJP for providing the requested documents.  Failure to cooperate with OJP's monitoring activities may
result in actions that affect the recipient's DOJ awards, including, but not limited to: withholdings and/or other 
restrictions on the recipient's access to award funds; referral to the DOJ OIG for audit review; designation of the 
recipient as a DOJ High Risk grantee; or termination of an award(s).

FFATA reporting:  Subawards and executive compensation

The recipient must comply with applicable requirements to report first-tier subawards ("subgrants") of $25,000 or 
more and, in certain circumstances, to report the names and total compensation of the five most highly compensated 
executives of the recipient and first-tier subrecipients (first-tier "subgrantees") of award funds.  The details of recipient
obligations, which derive from the Federal Funding Accountability and Transparency Act of 2006 (FFATA), are posted
on the OJP web site at https://ojp.gov/funding/Explore/FFATA htm (Award condition: Reporting Subawards and 
Executive Compensation), and are incorporated by reference here.

This condition, including its reporting requirement, does not apply to-- (1) an award of less than $25,000, or (2) an 
award made to an individual who received the award as a natural person (i.e., unrelated to any business or non-profit 
organization that he or she may own or operate in his or her name).
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Use of program income

Program income (as defined in the Part 200 Uniform Requirements) must be used in accordance with the provisions of 
the Part 200 Uniform Requirements.  Program income earnings and expenditures both must be reported on the quarterly
Federal Financial Report, SF 425.

Justice Information Sharing

In order to promote information sharing and enable interoperability among disparate systems across the justice and 
public safety community, the recipient (and any subrecipient at any tier)  must comply with DOJ's Global Justice 
Information Sharing Initiative (DOJ's Global) guidelines and recommendations for this particular award. The recipient 
shall conform to the Global Standards Package (GSP) and all constituent elements, where applicable, as described at: 
https://it.ojp.gov/gsp_grantcondition. The recipient shall document planned approaches to information sharing and 
describe compliance to the GSP and appropriate privacy policy that protects shared information, or provide detailed 
justification for why an alternative approach is recommended.

Avoidance of duplication of networks

To avoid duplicating existing networks or IT systems in any initiatives funded by BJA for law enforcement information
sharing systems which involve interstate connectivity between jurisdictions, such systems shall employ, to the extent 
possible, existing networks as the communication backbone to achieve interstate connectivity, unless the recipient can 
demonstrate to the satisfaction of BJA that this requirement would not be cost effective or would impair the 
functionality of an existing or proposed IT system.

Compliance with 28 C.F.R. Part 23

With respect to any information technology system funded or supported by funds under this award, the recipient (and 
any subrecipient at any tier) must comply with 28 C.F.R. Part 23, Criminal Intelligence Systems Operating Policies, if 
OJP determines this regulation to be applicable. Should OJP determine 28 C.F.R. Part 23 to be applicable, OJP may, at 
its discretion, perform audits of the system, as per the regulation. Should any violation of 28 C.F.R. Part 23 occur, the 
recipient may be fined as per 42 U.S.C. 3789g(c)-(d).  The recipient may not satisfy such a fine with federal funds.

Protection of human research subjects 

The recipient (and any subrecipient at any tier) must comply with the requirements of 28 C.F.R. Part 46 and all OJP 
policies and procedures regarding the protection of human research subjects, including obtainment of Institutional 
Review Board approval, if appropriate, and subject informed consent.

Confidentiality of data

The recipient (and any subrecipient at any tier) must comply with all confidentiality requirements of 42 U.S.C. 3789g 
and 28 C.F.R. Part 22 that are applicable to collection, use, and revelation of data or information. The recipient further 
agrees, as a condition of award approval, to submit a Privacy Certificate that is in accord with requirements of 28 
C.F.R. Part 22 and, in particular, 28 C.F.R. 22.23.

27.
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Verification and updating of recipient contact information

The recipient must verify its Point of Contact(POC), Financial Point of Contact (FPOC), and Authorized 
Representative contact information in GMS, including telephone number and e-mail address.  If any information is 
incorrect or has changed, a Grant Adjustment Notice (GAN) must be submitted via the Grants Management System 
(GMS) to document changes.

Law enforcement task forces - required training

Within 120 days of award acceptance, each current member of a law enforcement task force funded with award funds 
who is a task force commander, agency executive, task force officer, or other task force member of equivalent rank, 
must complete required online (internet-based) task force training. Additionally, all future task force members must 
complete this training once during the period of performance for this award, or once every four years if multiple OJP 
awards include this requirement. 

The required training is available free of charge online through the BJA-funded Center for Task Force Integrity and 
Leadership (www.ctfli.org). The training addresses task force effectiveness, as well as other key issues including 
privacy and civil liberties/rights, task force performance measurement, personnel selection, and task force oversight and
accountability. If award funds are used to support a task force, the recipient must compile and maintain a task force 
personnel roster, along with course completion certificates.

Additional information regarding the training is available through BJA's web site and the Center for Task Force 
Integrity and Leadership (www.ctfli.org).

Required attendance at BJA-sponsored events

The recipient (and its subrecipients at any tier) must participate in BJA-sponsored training events, technical assistance 
events, or conferences held by BJA or its designees, upon BJA's request.

Justification of consultant rate

Approval of this award does not indicate approval of any consultant rate in excess of $650 per day. A detailed 
justification must be submitted to and approved by the OJP program office prior to obligation or expenditure of such 
funds.
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Compliance with National Environmental Policy Act and related statutes 

Upon request, the recipient (and any subrecipient at any tier) must assist BJA in complying with the National 
Environmental Policy Act (NEPA), the National Historic Preservation Act, and other related federal environmental 
impact analyses requirements in the use of these award funds, either directly by the recipient or by a subrecipient. 
Accordingly, the recipient agrees to first determine if any of the following activities will be funded by the grant, prior 
to obligating funds for any of these purposes. If it is determined that any of the following activities will be funded by 
the award, the recipient agrees to contact BJA. 

The recipient understands that this condition applies to new activities as set out below, whether or not they are being 
specifically funded with these award funds. That is, as long as the activity is being conducted by the recipient, a 
subrecipient, or any third party, and the activity needs to be undertaken in order to use these award funds, this condition
must first be met. The activities covered by this condition are: 

a. New construction; 

b. Minor renovation or remodeling of a property located in an environmentally or historically sensitive area, including 
properties located within a 100-year flood plain, a wetland, or habitat for endangered species, or a property listed on or 
eligible for listing on the National Register of Historic Places; 

c. A renovation, lease, or any proposed use of a building or facility that will either (a) result in a change in its basic 
prior use or (b) significantly change its size; 

d. Implementation of a new program involving the use of chemicals other than chemicals that are (a) purchased as an 
incidental component of a funded activity and (b) traditionally used, for example, in office, household, recreational, or 
education environments; and 

e. Implementation of a program relating to clandestine methamphetamine laboratory operations, including the 
identification, seizure, or closure of clandestine methamphetamine laboratories. 

The recipient understands and agrees that complying with NEPA may require the preparation of an Environmental 
Assessment and/or an Environmental Impact Statement, as directed by BJA. The recipient further understands and 
agrees to the requirements for implementation of a Mitigation Plan, as detailed at https://bja.gov/Funding/nepa html, for 
programs relating to methamphetamine laboratory operations. 

Application of This Condition to Recipient's Existing Programs or Activities:  For any of the recipient's or its 
subrecipients' existing programs or activities that will be funded by these award funds, the recipient, upon specific 
request from BJA, agrees to cooperate with BJA in any preparation by BJA of a national or program environmental 
assessment of that funded program or activity.

Establishment of trust fund

If award funds are being drawn down in advance, the recipient (or a subrecipient, with respect to a subaward) is 
required to establish a trust fund account. (The trust fund may or may not be an interest-bearing account.) The fund, 
including any interest, may not be used to pay debts or expenses incurred by other activities beyond the scope of the 
Edward Byrne Memorial Justice Assistance Grant Program (JAG). The recipient also agrees to obligate the award 
funds in the trust fund (including any interest earned) during the period of performance for the award and expend 
within 90 days thereafter. Any unobligated or unexpended funds, including interest earned, must be returned to OJP at 
the time of closeout.
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Prohibition on use of award funds for match under BVP program

JAG funds may be used to purchase vests for an agency, but they may not be used as the 50% match for purposes of the
DOJ Bulletproof Vest Partnership (BVP) program.

Certification of body armor "mandatory wear" policies

The recipient agrees to submit a signed certification that all law enforcement agencies receiving body armor purchased 
with funds from this award have a written "mandatory wear" policy in effect. The recipient must keep signed 
certifications on file for any subrecipients planning to utilize funds from this award for ballistic-resistant and stab-
resistant body armor purchases. This policy must be in place for at least all uniformed officers before any funds from 
this award may be used by an agency for body armor. There are no requirements regarding the nature of the policy 
other than it be a mandatory wear policy for all uniformed officers while on duty.

Body armor - compliance with NIJ standards

Ballistic-resistant and stab-resistant body armor purchased with JAG award funds may be purchased at any threat 
level, make or model, from any distributor or manufacturer, as long as the body armor has been tested and found to 
comply with applicable National Institute of Justice ballistic or stab standards and is listed on the NIJ Compliant Body 
Armor Model List (https://nij.gov/). In addition, ballistic-resistant and stab-resistant body armor purchased must be 
American-made. The latest NIJ standard information can be found here: https://nij.gov/topics/technology/body-
armor/pages/safety-initiative.aspx.

Required monitoring of subawards

The recipient must monitor subawards under this JAG award in accordance with all applicable statutes, regulations, 
award conditions, and the DOJ Grants Financial Guide, and must include the applicable conditions of this award in any 
subaward. Among other things, the recipient is responsible for oversight of subrecipient spending and monitoring of 
specific outcomes and benefits attributable to use of award funds by subrecipients. The recipient agrees to submit, upon
request, documentation of its policies and procedures for monitoring of subawards under this award.

Reporting requirements

The recipient must submit quarterly Federal Financial Reports (SF-425) and semi-annual performance reports through 
OJP's GMS (https://grants.ojp.usdoj.gov). Consistent with the Department's responsibilities under the Government 
Performance and Results Act (GPRA) and the GPRA Modernization Act of 2010, the recipient must provide data that 
measure the results of its work.  The recipient must submit quarterly performance metrics reports through BJA's 
Performance Measurement Tool (PMT) website (www.bjaperformancetools.org). For more detailed information on 
reporting and other JAG requirements, refer to the JAG reporting requirements webpage. Failure to submit required 
JAG reports by established deadlines may result in the freezing of grant funds and future High Risk designation.

Required data on law enforcement agency training

Any law enforcement agency receiving direct or sub-awarded funding from this JAG award must submit quarterly 
accountability metrics data related to training that officers have received on the use of force, racial and ethnic bias, de-
escalation of conflict, and constructive engagement with the public.
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Prohibited Expenditures List

Award funds may not be used for items that are listed on the Prohibited Expenditure List at the time of purchase or 
acquisition, including as the list may be amended from time to time. The Prohibited Expenditure List may be accessed 
here: https://www.bja.gov/funding/JAGControlledPurchaseList.pdf

Controlled expenditures - prior written approval required

Award funds may not be used for items that are listed on the Controlled Expenditure List at the time of purchase or 
acquisition, including as the list may be amended from time to time, without explicit written prior approval from BJA. 
The Controlled Expenditure List, and instructions on how to request approval for purchase or acquisitions are set out at 
https://www.bja.gov/funding/JAGControlledPurchaseList.pdf

Controlled expenditures - incident reporting

If an agency uses award funds to purchase or acquire any item on the Controlled Expenditure List at the time of 
purchase or acquisition, including as the list may be amended from time to time, the agency must collect and retain (for 
at least 3 years) certain information about the use of-- (1) any federally-acquired Controlled Equipment in the 
agency's inventory, and (2) any other controlled equipment in the same category as the federally-acquired controlled 
equipment in the agency's inventory, regardless of source; and the agency must make that information available to BJA
upon request. Details about what information must be collected and retained are set out at https://ojp.gov/docs/LE-
Equipment-WG-Final-Report.pdf.

Sale of items on Controlled Expenditure List

Notwithstanding the provision of the Part 200 Uniform Requirements set out at 2 C.F.R. 200.313, no equipment listed 
on the Controlled Expenditure List that is purchased with award funds may be transferred or sold to a third party, 
except as described below: 

a.  Agencies may transfer or sell any controlled equipment, except riot helmets and riot shields, to a Law Enforcement 
Agency (LEA) after obtaining prior written approval from BJA. As a condition of that approval, the acquiring LEA will
be required to submit information and certifications to BJA as if it were requesting approval to use award funds for the 
initial purchase of items on the Controlled Expenditure List.

b.  Agencies may not transfer or sell any riot helmets or riot shields purchased under this award. 

c.  Agencies may not transfer or sell any Controlled Equipment purchased under this award to non-LEAs, with the 
exception of fixed wing aircraft, rotary wing aircraft, and command and control vehicles. Before any such transfer or 
sale is finalized, the agency must obtain prior written approval from BJA. All law enforcement-related and other 
sensitive or potentially dangerous components, and all law enforcement insignias and identifying markings must be 
removed prior to transfer or sale.

The recipient must notify BJA prior to the disposal of any items on the Controlled Expenditure List purchased with 
award funds, and must abide by any applicable laws (including regulations) in such disposal.

Prohibited or controlled expenditures - Effect of failure to comply 

Failure to comply with an award condition related to prohibited or controlled expenditures may result in denial of any 
further approvals of controlled expenditures under this or other federal awards.
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Controlled expenditures - Standards

Consistent with recommendation 2.1 of Executive Order 13688, a law enforcement agency that acquires controlled 
equipment with award funds must adopt robust and specific written policies and protocols governing General Policing 
Standards and Specific Controlled Equipment Standards. General Policing Standards includes policies on (a) 
Community Policing; (b) Constitutional Policing; and (c) Community Input and Impact Considerations. Specific 
Controlled Equipment Standards includes policies specifically related to (a) Appropriate Use of Controlled Equipment; 
(b) Supervision of Use; (c) Effectiveness Evaluation; (d) Auditing and Accountability; and (e) Transparency and Notice
Considerations. Upon OJP's request, the recipient must provide a copy of the General Policing Standards and Specific 
Controlled Equipment Standards, and any related policies and protocols.

Authorization to obligate (federal) award funds to reimburse certain project costs incurred on or after October 1, 2016

The recipient may obligate (federal) award funds only after the recipient makes a valid acceptance of the award.  As of 
the first day of the period of performance for the award (October 1, 2016), however, the recipient may choose to incur 
project costs using non-federal funds, but any such project costs are incurred at the recipient's risk until, at a 
minimum-- (1) the recipient makes a valid acceptance of the award, and (2) all applicable withholding conditions are 
removed by OJP (via a Grant Adjustment Notice).  (A withholding condition is a condition in the award document that 
precludes the recipient from obligating, expending, or drawing down all or a portion of the award funds until the 
condition is removed.)

Except to the extent (if any) that an award condition expressly precludes reimbursement of project costs incurred "at-
risk," if and when the recipient makes a valid acceptance of this award and OJP removes each applicable withholding 
condition through a Grant Adjustment Notice, the recipient is authorized to obligate (federal) award funds to reimburse 
itself for project costs incurred "at-risk" earlier during the period of performance (such as project costs incurred prior to
award acceptance or prior to removal of an applicable withholding condition), provided that those project costs 
otherwise are allowable costs under the award.

Nothing in this condition shall be understood to authorize the recipient (or any subrecipient at any tier) to use award 
funds to "supplant" State or local funds in violation of the recipient's certification (executed by the chief executive of 
the State or local government) that federal funds will be used to increase the amounts of such funds that would, in the 
absence of federal funds, be made available for law enforcement activities.

"Certification of Compliance with 8 U.S.C. 1373" required for valid award acceptance by a unit of local government

In order validly to accept this award, the applicant local government must submit the required "Certification of 
Compliance with 8 U.S.C. 1373" (executed by the chief legal officer of the local government).  Unless that executed 
certification either-- (1) is submitted to OJP together with the fully-executed award document, or (2) is uploaded in 
OJP's GMS no later than the day the signed award document is submitted to OJP, any submission by a unit of local 
government that purports to accept the award is invalid. 

If an initial award-acceptance submission by the recipient is invalid, once the unit of local government does submit the 
necessary certification regarding 8 U.S.C. 1373, it may submit a fully-executed award document executed by the unit 
of local government on or after the date of that certification.

For purposes of this condition, "local government" does not include any Indian tribes.
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Ongoing compliance with 8 U.S.C. 1373 is required

1. With respect to the "program or activity" funded in whole or part under this award (including any such "program or 
activity" of any subrecipient at any tier), throughout the period of performance for the award, no State or local 
government entity, -agency, or -official may prohibit or in any way restrict-- (1) any government entity or -official 
from sending or receiving information regarding citizenship or immigration status as described in 8 U.S.C. 1373(a); or 
(2) a government entity or -agency from sending, requesting or receiving, maintaining, or exchanging information 
regarding immigration status as described in 8 U.S.C. 1373(b).  For purposes of this award, any prohibition (or 
restriction) that violates this condition is an "information-communication restriction."

2. Certifications from subrecipients.  The recipient may not make a subaward to a State or local government or a 
"public" institution of higher education, unless it first obtains a certification of compliance with 8 U.S.C. 1373, properly
executed by the chief legal officer of the jurisdiction or institution that would receive the subaward, using the 
appropriate form available at https://ojp.gov/funding/Explore/SampleCertifications-8USC1373 htm.  Similarly, the 
recipient must require that no subrecipient (at any tier) may make a further subaward to a State or local government or a
"public" institution of higher education, unless it first obtains a certification of compliance with 8 U.S.C. 1373, properly
executed by the chief legal officer of the jurisdiction or institution that would receive the further subaward, using the 
appropriate OJP form.

3. The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of 
this condition.

4. Allowable costs.  Compliance with these requirements is an authorized and priority purpose of this award.  To the 
extent that such costs are not reimbursed under any other federal program, award funds may be obligated (including for
authorized reimbursements) for the reasonable, necessary, and allocable costs (if any) that the recipient, or any 
subrecipient at any tier that is a State or local government or a "public" institution of higher education, incurs to 
implement this condition.

5. Rules of Construction

A. For purposes of this condition:

(1) "State" and "local government" include any agency or other entity thereof, but not any institution of higher 
education or any Indian tribe.

(2) A "public" institution of higher education is one that is owned, controlled, or directly funded by a State or local 
government.

(3) "Program or activity" means what it means under title VI of the Civil Rights Act of 1964 (see 42 U.S.C. 2000d-4a).

(4) "Immigration status" means what it means for purposes of 8 U.S.C. 1373 (Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996); and terms that are defined in 8 U.S.C. 1101 (Immigration and Nationality Act) 
mean what they mean under that section 1101, except that the term "State" also shall include American Samoa (cf. 42 
U.S.C. 901(a)(2)).

(5) Pursuant to the provisions set out at (or referenced in) 8 U.S.C. 1551 note ("Abolition … and Transfer of 
Functions"), references to the "Immigration and Naturalization Service" in 8 U.S.C. 1373 are to be read as references to
particular components of the Department of Homeland Security (DHS).

B. Nothing in this condition shall be understood to authorize or require any recipient, any subrecipient at any tier, any 
State or local government, any "public" institution of higher education, or any other entity (or individual) to violate any 
federal law, including any applicable civil rights or nondiscrimination law.
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IMPORTANT NOTE:  Any questions about the meaning or scope of this condition should be directed to OJP, before 
award acceptance.

Authority to obligate award funds contingent on compliance with 8 U.S.C. 1373; unallowable costs; obligation to notify

1.  If the recipient is a State or local government--

A.  The recipient may not obligate award funds if, at the time of the obligation, the "program or activity" of the 
recipient (or of any subrecipient at any tier that is a either a State or unit of local government or a "public" institution of
higher education) that is funded in whole or in part with award funds is subject to any "information-communication 
restriction."

B.  In addition, with respect to any project costs it incurs "at risk," the recipient may not obligate award funds to 
reimburse itself if -- at the time it incurs such costs -- the "program or activity" of the recipient (or of any 
subrecipient at any tier that is a either a State or unit of local government or a "public" institution of higher education) 
that would be reimbursed in whole or in part with award funds was subject to any "information-communication 
restriction."

C.  Any drawdown of award funds by the recipient shall be considered, for all purposes, to be a material representation 
by the recipient to OJP that, as of the date the recipient requests the drawdown, the recipient and all subrecipients 
(regardless of tier) are in compliance with 8 U.S.C. 1373.

D.  The recipient must promptly notify OJP (in writing) if the recipient, from its requisite monitoring of compliance 
with award conditions or otherwise, has credible evidence that indicates that the funded "program or activity" of the 
recipient, or of any subrecipient at any tier that is either a State or a local government or a "public" institution of higher 
education, may be subject to any "information-communication restriction." In addition, any subaward (at any tier) to a 
subrecipient that is either a State or a local government or a "public" institution of higher education must require 
prompt notification to the entity that made the subaward, should the subrecipient such credible evidence regarding an 
"information-communication restriction."

2.  Any subaward (at any tier) to a subrecipient that is either a State or a local government or a "public" institution of 
higher education must provide that the subrecipient may not obligate award funds if, at the time of the obligation, the 
"program or activity" of the subrecipient (or of any further such subrecipient at any tier) that is funded in whole or in 
part with award funds is subject to any "information-communication restriction."

3.  Absent an express written determination by DOJ to the contrary, based upon a finding by DOJ of compelling 
circumstances (e.g., a small amount of award funds obligated by the recipient at the time of a subrecipient's minor and 
transitory non-compliance, which was unknown to the recipient despite diligent monitoring), any obligations of award 
funds that, under this condition, may not be made shall be unallowable costs for purposes of this award.  In making any 
such determination, DOJ will give great weight to evidence submitted by the recipient that demonstrates diligent 
monitoring of subrecipient compliance with the requirements set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required."

4.  Rules of Construction

A.  For purposes of this condition "information-communication restriction" has the meaning set out in the award 
condition entitled "Ongoing compliance with 8 U.S.C. 1373 is required."

B.  Both the "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.
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Required State-level rules or practices related to aliens; allowable costs

The following provisions apply to the recipient of this award, if the recipient is a State government, and also apply to 
any State-government subrecipient at any tier (whether or not the recipient is a State government).

1. Requirements

With respect to the "program or activity" that is funded (in whole or in part) by this award, as of the date the recipient 
accepts this award, and throughout the remainder of the period of performance for the award--

A. A State statute, or a State rule, -regulation, -policy, or -practice, must be in place that is designed to ensure that 
agents of the United States acting under color of federal law in fact are given to access any State (or State-contracted) 
correctional facility for the purpose of permitting such agents to meet with individuals who are (or are believed by such
agents to be) aliens and to inquire as to such individuals' right to be or remain in the United States.

B. A State statute, or a State rule, -regulation, -policy, or -practice, must be in place that is designed to ensure that, 
when a State (or State-contracted) correctional facility receives from DHS a formal written request authorized by the 
Immigration and Nationality Act that seeks advance notice of the scheduled release date and time for a particular alien 
in such facility, then such facility will honor such request and -- as early as practicable (see para. 4.B. of this 
condition) -- provide the requested notice to DHS.

2. Monitoring

The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of this 
condition.

3. Allowable costs

Compliance with these requirements is an authorized and priority purpose of this award. To the extent that such costs 
are not reimbursed under any other federal program, award funds may be obligated (including for authorized 
reimbursements) for the reasonable, necessary, and allocable costs (if any) of-- (1) developing and putting into place 
statutes, rules, regulations, policies, and practices to satisfy this condition, and (2) permitting access as described in 
para. 1.A. above, and (3) honoring any request from DHS that is encompassed by para. 1.B. above.

4. Rules of construction

A. For purposes of this condition--

(1) the term "alien" means what it means under section 101 of the Immigration and Nationality Act (see 8 U.S.C. 
1101(a)(3)).

(2) the term "correctional facility" means what it means under the Title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 (see 42 U.S.C. 3791(a)(7)).

B. Nothing in this condition shall be understood to authorize or require any recipient, any subrecipient at any tier, any 
State or local government, or any other entity or individual to maintain (or detain) any individual in custody beyond the
date and time the individual would have been released in the absence of this condition.

Current DHS practice is ordinarily to request advance notice of scheduled release "as early as practicable (at least 48 
hours, if possible)." (See DHS Form I-247A (3/17)). In the event that (e.g., in light of the date DHS made such request)
the scheduled release date and time for an alien are such as not to permit the advance notice that DHS has requested, it 
shall not be a violation of this condition to provide only as much advance notice as practicable.
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NOTE: Current DHS practice is to use one form (DHS Form I-247A (3/17)) for two distinct purposes -- to request 
advance notice of scheduled release, and to request that an individual be detained for up to 48 hours AFTER the 
scheduled release. This condition imposes NO requirements as to such DHS requests for detention.

C. Both the "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.

Required local-government-level rules or practices related to aliens; allowable costs

The following provisions apply to the recipient of this award, if the recipient is a unit of local government, and also 
apply to any local-government subrecipient of this award at any tier (whether or not the recipient itself is a unit of local
government).

1.  Requirements 

With respect to the "program or activity" that is funded (in whole or in part) by this award, as of the date the recipient 
accepts this award, and throughout the remainder of the period of performance for the award--

A.  A local ordinance, -rule, -regulation, -policy, or -practice (or an applicable State statute, -rule, -regulation, -
policy, or -practice) must be in place that is designed to ensure that agents of the United States acting under color of 
federal law in fact are given access a local-government (or local-government-contracted) correctional facility for the 
purpose of permitting such agents to meet with individuals who are (or are believed by such agents to be) aliens and to 
inquire as to such individuals' right to be or remain in the United States.

B.  A local ordinance, -rule, -regulation, -policy, or -practice (or an applicable State statute, -rule, -regulation, -
policy, or -practice) must be in place that is designed to ensure that, when a local-government (or local-government-
contracted) correctional facility receives from DHS a formal written request authorized by the Immigration and 
Nationality Act that seeks advance notice of the scheduled release date and time for a particular alien in such facility, 
then such facility will honor such request and -- as early as practicable (see "Rules of Construction" incorporated by 
para. 4.B. of this condition) -- provide the requested notice to DHS.

2.  Monitoring

The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of this 
condition.

3.  Allowable costs

Compliance with these requirements is an authorized and priority purpose of this award.  To the extent that such costs 
are not reimbursed under any other federal program, award funds may be obligated (including for authorized 
reimbursements) for the reasonable, necessary, and allocable costs (if any) of-- (1) developing and putting into place 
statutes, ordinances, rules, regulations, policies, and practices to satisfy this condition, (2) permitting access as 
described in para. 1.A. above, and (3) honoring any request from DHS that is encompassed by para. 1.B. above.

4.  Rules of construction

A.  The "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing compliance 
with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.

B.  The "Rules of Construction" set out in the award condition entitled "Required State-level rules or practices related 
to aliens; allowable costs" are incorporated by reference as though set forth here in full.
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Use of funds for DNA testing; upload of DNA profiles 

If award funds are used for DNA testing of evidentiary materials, any resulting eligible DNA profiles must be uploaded
to the Combined DNA Index System ("CODIS," the DNA database operated by the FBI) by a government DNA 
laboratory with access to CODIS.

No profiles generated under this award may be entered or uploaded into any non-governmental DNA database without 
prior express written approval from BJA.

Award funds may not be used for the purchase of DNA equipment and supplies unless the resulting DNA profiles may 
be accepted for entry into CODIS.

Encouragement of submission of "success stories"

BJA strongly encourages the recipient to submit annual (or more frequent) JAG success stories. To submit a success 
story, sign in to a My BJA account at https://www.bja.gov/Login.aspx to access the Success Story Submission form. If 
the recipient does not yet have a My BJA account, please register at https://www.bja.gov/profile.aspx. Once registered, 
one of the available areas on the My BJA page will be "My Success Stories." Within this box, there is an option to add 
a Success Story. Once reviewed and approved by BJA, all success stories will appear on the BJA Success Story web 
page at https://www.bja.gov/SuccessStoryList.aspx.
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Requirements of the award; remedies for non-compliance or for materially false statements

The conditions of this award are material requirements of the award.  Compliance with any certifications or assurances 
submitted by or on behalf of the recipient that relate to conduct during the period of performance also is a material 
requirement of this award.

Failure to comply with any one or more of these award requirements -- whether a condition set out in full below, a 
condition incorporated by reference below, or a certification or assurance related to conduct during the award period --
may result in the Office of Justice Programs ("OJP") taking appropriate action with respect to the recipient and the 
award.  Among other things, the OJP may withhold award funds, disallow costs, or suspend or terminate the award.
The Department of Justice ("DOJ"), including OJP, also may take other legal action as appropriate.

Any materially false, fictitious, or fraudulent statement to the federal government related to this award (or concealment 
or omission of a material fact) may be the subject of criminal prosecution (including under 18 U.S.C. 1001 and/or 1621,
and/or 42 U.S.C. 3795a), and also may lead to imposition of civil penalties and administrative remedies for false claims 
or otherwise (including under 31 U.S.C. 3729-3730 and 3801-3812).

Should any provision of a requirement of this award be held to be invalid or unenforceable by its terms, that provision 
shall first be applied with a limited construction so as to give it the maximum effect permitted by law.  Should it be 
held, instead, that the provision is utterly invalid or -unenforceable, such provision shall be deemed severable from this
award.

Applicability of Part 200 Uniform Requirements

The Uniform Administrative Requirements, Cost Principles, and Audit Requirements in 2 C.F.R. Part 200, as adopted 
and supplemented by DOJ in 2 C.F.R. Part 2800 (together, the "Part 200 Uniform Requirements") apply to this FY 
2017 award from OJP.

The Part 200 Uniform Requirements were first adopted by DOJ on December 26, 2014.  If this FY 2017 award 
supplements funds previously awarded by OJP under the same award number (e.g., funds awarded during or before 
December 2014), the Part 200 Uniform Requirements apply with respect to all funds under that award number 
(regardless of the award date, and regardless of whether derived from the initial award or a supplemental award) that 
are obligated on or after the acceptance date of this FY 2017 award.

For more information and resources on the Part 200 Uniform Requirements as they relate to OJP awards and subawards
("subgrants"), see the OJP website at https://ojp.gov/funding/Part200UniformRequirements htm.

In the event that an award-related question arises from documents or other materials prepared or distributed by OJP 
that may appear to conflict with, or differ in some way from, the provisions of the Part 200 Uniform Requirements, the 
recipient is to contact OJP promptly for clarification.

Compliance with DOJ Grants Financial Guide

The recipient agrees to comply with the DOJ Grants Financial Guide as posted on the OJP website (currently, the "2015
DOJ Grants Financial Guide" available at https://ojp.gov/financialguide/DOJ/index htm), including any updated version 
that may be posted during the period of performance.

1.

2.

3.

OJP FORM 4000/2 (REV  4-88)

20

Case: 1:17-cv-05720 Document #: 32-1 Filed: 08/24/17 Page 26 of 58 PageID #:491



AWARD CONTINUATION
SHEET
Grant

PAGE 3 OF

U.S. Department of Justice
Office of Justice Programs

Bureau of Justice Assistance

AWARD DATE 08/23/2017PROJECT NUMBER 2017-DJ-BX-0001

SPECIAL CONDITIONS

Required training for Point of Contact and all Financial Points of Contact

Both the Point of Contact (POC) and all Financial Points of Contact (FPOCs) for this award must have successfully 
completed an "OJP financial management and grant administration training" by 120 days after the date of the 
recipient's acceptance of the award.  Successful completion of such a training on or after January 1, 2015, will satisfy 
this condition.

In the event that either the POC or an FPOC for this award changes during the period of performance, the new POC or 
FPOC must have successfully completed an "OJP financial management and grant administration training" by 120 
calendar days after-- (1) the date of OJP's approval of the "Change Grantee Contact" GAN (in the case of a new 
POC), or (2) the date the POC enters information on the new FPOC in GMS (in the case of a new FPOC).  Successful 
completion of such a training on or after January 1, 2015, will satisfy this condition.

A list of OJP trainings that OJP will consider "OJP financial management and grant administration training" for 
purposes of this condition is available at https://www.ojp.gov/training/fmts htm.  All trainings that satisfy this condition 
include a session on grant fraud prevention and detection.

The recipient should anticipate that OJP will immediately withhold ("freeze") award funds if the recipient fails to 
comply with this condition.  The recipient's failure to comply also may lead OJP to impose additional appropriate 
conditions on this award.

Requirements related to "de minimis" indirect cost rate

A recipient that is eligible under the Part 200 Uniform Requirements and other applicable law to use the "de minimis" 
indirect cost rate described in 2 C.F.R. 200.414(f), and that elects to use the "de minimis" indirect cost rate, must advise
OJP in writing of both its eligibility and its election, and must comply with all associated requirements in the Part 200 
Uniform Requirements.  The "de minimis" rate may be applied only to modified total direct costs (MTDC) as defined 
by the Part 200 Uniform Requirements.

Requirement to report potentially duplicative funding

If the recipient currently has other active awards of federal funds, or if the recipient receives any other award of federal 
funds during the period of performance for this award, the recipient promptly must determine whether funds from any 
of those other federal awards have been, are being, or are to be used (in whole or in part) for one or more of the 
identical cost items for which funds are provided under this award.  If so, the recipient must promptly notify the DOJ 
awarding agency (OJP or OVW, as appropriate) in writing of the potential duplication, and, if so requested by the DOJ 
awarding agency, must seek a budget-modification or change-of-project-scope grant adjustment notice (GAN) to 
eliminate any inappropriate duplication of funding.
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Requirements related to System for Award Management and Universal Identifier Requirements

The recipient must comply with applicable requirements regarding the System for Award Management (SAM), 
currently accessible at https://www.sam.gov/.  This includes applicable requirements regarding registration with SAM, 
as well as maintaining the currency of information in SAM.

The recipient also must comply with applicable restrictions on subawards ("subgrants") to first-tier subrecipients 
(first-tier "subgrantees"), including restrictions on subawards to entities that do not acquire and provide (to the 
recipient) the unique entity identifier required for SAM registration.

The details of the recipient's obligations related to SAM and to unique entity identifiers are posted on the OJP web site 
at https://ojp.gov/funding/Explore/SAM htm (Award condition:  System for Award Management (SAM) and Universal 
Identifier Requirements), and are incorporated by reference here.

This condition does not apply to an award to an individual who received the award as a natural person (i.e., unrelated to
any business or non-profit organization that he or she may own or operate in his or her name).

All subawards ("subgrants") must have specific federal authorization

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements for 
authorization of any subaward.  This condition applies to agreements that -- for purposes of federal grants 
administrative requirements -- OJP considers a "subaward" (and therefore does not consider a procurement 
"contract").

The details of the requirement for authorization of any subaward are posted on the OJP web site at 
https://ojp.gov/funding/Explore/SubawardAuthorization htm (Award condition:  All subawards ("subgrants") must have 
specific federal authorization), and are incorporated by reference here.

Specific post-award approval required to use a noncompetitive approach in any procurement contract that would 
exceed $150,000

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements to obtain 
specific advance approval to use a noncompetitive approach in any procurement contract that would exceed the 
Simplified Acquisition Threshold (currently, $150,000).  This condition applies to agreements that -- for purposes of 
federal grants administrative requirements -- OJP considers a procurement "contract" (and therefore does not consider 
a subaward).

The details of the requirement for advance approval to use a noncompetitive approach in a procurement contract under 
an OJP award are posted on the OJP web site at https://ojp.gov/funding/Explore/NoncompetitiveProcurement htm 
(Award condition:  Specific post-award approval required to use a noncompetitive approach in a procurement contract 
(if contract would exceed $150,000)), and are incorporated by reference here.
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Requirements pertaining to prohibited conduct related to trafficking in persons (including reporting requirements and 
OJP authority to terminate award)

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements (including 
requirements to report allegations) pertaining to prohibited conduct related to the trafficking of persons, whether on the 
part of recipients, subrecipients ("subgrantees"), or individuals defined (for purposes of this condition) as "employees" 
of the recipient or of any subrecipient.

The details of the recipient's obligations related to prohibited conduct related to trafficking in persons are posted on the 
OJP web site at https://ojp.gov/funding/Explore/ProhibitedConduct-Trafficking htm (Award condition:  Prohibited 
conduct by recipients and subrecipients related to trafficking in persons (including reporting requirements and OJP 
authority to terminate award)), and are incorporated by reference here.

Compliance with applicable rules regarding approval, planning, and reporting of conferences, meetings, trainings, and 
other events

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable laws, regulations, 
policies, and official DOJ guidance (including specific cost limits, prior approval and reporting requirements, where 
applicable) governing the use of federal funds for expenses related to conferences (as that term is defined by DOJ), 
including the provision of food and/or beverages at such conferences, and costs of attendance at such conferences.

Information on the pertinent DOJ definition of conferences and the rules applicable to this award appears in the DOJ 
Grants Financial Guide (currently, as section 3.10 of "Postaward Requirements" in the "2015 DOJ Grants Financial 
Guide").

Requirement for data on performance and effectiveness under the award

The recipient must collect and maintain data that measure the performance and effectiveness of work under this award. 
The data must be provided to OJP in the manner (including within the timeframes) specified by OJP in the program 
solicitation or other applicable written guidance.  Data collection supports compliance with the Government 
Performance and Results Act (GPRA) and the GPRA Modernization Act of 2010, and other applicable laws.

OJP Training Guiding Principles

Any training or training materials that the recipient -- or any subrecipient ("subgrantee") at any tier -- develops or 
delivers with OJP award funds must adhere to the OJP Training Guiding Principles for Grantees and Subgrantees, 
available at https://ojp.gov/funding/ojptrainingguidingprinciples htm.

Effect of failure to address audit issues

The recipient understands and agrees that the DOJ awarding agency (OJP or OVW, as appropriate) may withhold 
award funds, or may impose other related requirements, if (as determined by the DOJ awarding agency) the recipient 
does not satisfactorily and promptly address outstanding issues from audits required by the Part 200 Uniform 
Requirements (or by the terms of this award), or other outstanding issues that arise in connection with audits, 
investigations, or reviews of DOJ awards.

Potential imposition of additional requirements

The recipient agrees to comply with any additional requirements that may be imposed by the DOJ awarding agency 
(OJP or OVW, as appropriate) during the period of performance for this award, if the recipient is designated as "high-
risk" for purposes of the DOJ high-risk grantee list.
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Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 42

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 42, specifically including any applicable requirements in Subpart E of 28 C.F.R. Part 42 that relate to an 
equal employment opportunity program.

Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 54

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 54, which relates to nondiscrimination on the basis of sex in certain "education programs."

Compliance with DOJ regulations pertaining to civil rights and nondiscrimination - 28 C.F.R. Part 38

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable requirements of 28 
C.F.R. Part 38, specifically including any applicable requirements regarding written notice to program beneficiaries and
prospective program beneficiaries.  Part 38 of 28 C.F.R., a DOJ regulation, was amended effective May 4, 2016.

Among other things, 28 C.F.R. Part 38 includes rules that prohibit specific forms of discrimination on the basis of 
religion, a religious belief, a refusal to hold a religious belief, or refusal to attend or participate in a religious practice.
Part 38 also sets out rules and requirements that pertain to recipient and subrecipient ("subgrantee") organizations that 
engage in or conduct explicitly religious activities, as well as rules and requirements that pertain to recipients and 
subrecipients that are faith-based or religious organizations.

The text of the regulation, now entitled "Partnerships with Faith-Based and Other Neighborhood Organizations," is 
available via the Electronic Code of Federal Regulations (currently accessible at https://www.ecfr.gov/cgi-
bin/ECFR?page=browse), by browsing to Title 28-Judicial Administration, Chapter 1, Part 38, under e-CFR "current" 
data.

Restrictions on "lobbying"

In general, as a matter of federal law, federal funds awarded by OJP may not be used by the recipient, or any 
subrecipient ("subgrantee") at any tier, either directly or indirectly, to support or oppose the enactment, repeal, 
modification, or adoption of any law, regulation, or policy, at any level of government.  See 18 U.S.C. 1913.  (There 
may be exceptions if an applicable federal statute specifically authorizes certain activities that otherwise would be 
barred by law.)

Another federal law generally prohibits federal funds awarded by OJP from being used by the recipient, or any 
subrecipient at any tier, to pay any person to influence (or attempt to influence) a federal agency, a Member of 
Congress, or Congress (or an official or employee of any of them) with respect to the awarding of a federal grant or 
cooperative agreement, subgrant, contract, subcontract, or loan, or with respect to actions such as renewing, extending, 
or modifying any such award.  See 31 U.S.C. 1352.  Certain exceptions to this law apply, including an exception that 
applies to Indian tribes and tribal organizations.

Should any question arise as to whether a particular use of federal funds by a recipient (or subrecipient) would or might
fall within the scope of these prohibitions, the recipient is to contact OJP for guidance, and may not proceed without the
express prior written approval of OJP.
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Compliance with general appropriations-law restrictions on the use of federal funds (FY 2017)

The recipient, and any subrecipient ("subgrantee") at any tier, must comply with all applicable restrictions on the use of
federal funds set out in federal appropriations statutes.  Pertinent restrictions, including from various "general 
provisions" in the Consolidated Appropriations Act, 2017, are set out at 
https://ojp.gov/funding/Explore/FY17AppropriationsRestrictions htm, and are incorporated by reference here.

Should a question arise as to whether a particular use of federal funds by a recipient (or a subrecipient) would or might 
fall within the scope of an appropriations-law restriction, the recipient is to contact OJP for guidance, and may not 
proceed without the express prior written approval of OJP.

Reporting potential fraud, waste, and abuse, and similar misconduct

The recipient, and any subrecipients ("subgrantees") at any tier, must promptly refer to the DOJ Office of the Inspector 
General (OIG) any credible evidence that a principal, employee, agent, subrecipient, contractor, subcontractor, or other 
person has, in connection with funds under this award-- (1) submitted a claim that violates the False Claims Act; or (2)
committed a criminal or civil violation of laws pertaining to fraud, conflict of interest, bribery, gratuity, or similar 
misconduct.

Potential fraud, waste, abuse, or misconduct involving or relating to funds under this award should be reported to the 
OIG by-- (1) mail directed to: Office of the Inspector General, U.S. Department of Justice, Investigations Division, 
950 Pennsylvania Avenue, N.W. Room 4706, Washington, DC 20530; (2) e-mail to: oig hotline@usdoj.gov; and/or (3)
the DOJ OIG hotline: (contact information in English and Spanish) at (800) 869-4499 (phone) or (202) 616-9881 
(fax).

Additional information is available from the DOJ OIG website at https://www.usdoj.gov/oig.
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Restrictions and certifications regarding non-disclosure agreements and related matters

No recipient or subrecipient ("subgrantee") under this award, or entity that receives a procurement contract or 
subcontract with any funds under this award, may require any employee or contractor to sign an internal confidentiality 
agreement or statement that prohibits or otherwise restricts, or purports to prohibit or restrict, the reporting (in 
accordance with law) of waste, fraud, or abuse to an investigative or law enforcement representative of a federal 
department or agency authorized to receive such information.

The foregoing is not intended, and shall not be understood by the agency making this award, to contravene 
requirements applicable to Standard Form 312 (which relates to classified information), Form 4414 (which relates to 
sensitive compartmented information), or any other form issued by a federal department or agency governing the 
nondisclosure of classified information.

1.  In accepting this award, the recipient--

a.  represents that it neither requires nor has required internal confidentiality agreements or statements from employees 
or contractors that currently prohibit or otherwise currently restrict (or purport to prohibit or restrict) employees or 
contractors from reporting waste, fraud, or abuse as described above; and

b.  certifies that, if it learns or is notified that it is or has been requiring its employees or contractors to execute 
agreements or statements that prohibit or otherwise restrict (or purport to prohibit or restrict), reporting of waste, fraud, 
or abuse as described above, it will immediately stop any further obligations of award funds, will provide prompt 
written notification to the federal agency making this award, and will resume (or permit resumption of) such 
obligations only if expressly authorized to do so by that agency.

2.  If the recipient does or is authorized under this award to make subawards ("subgrants"), procurement contracts, or 
both--

a.  it represents that--

(1)  it has determined that no other entity that the recipient's application proposes may or will receive award funds 
(whether through a subaward ("subgrant"), procurement contract, or subcontract under a procurement contract) either 
requires or has required internal confidentiality agreements or statements from employees or contractors that currently 
prohibit or otherwise currently restrict (or purport to prohibit or restrict) employees or contractors from reporting waste,
fraud, or abuse as described above; and

(2)  it has made appropriate inquiry, or otherwise has an adequate factual basis, to support this representation; and

b.  it certifies that, if it learns or is notified that any subrecipient, contractor, or subcontractor entity that receives funds 
under this award is or has been requiring its employees or contractors to execute agreements or statements that prohibit 
or otherwise restrict (or purport to prohibit or restrict), reporting of waste, fraud, or abuse as described above, it will 
immediately stop any further obligations of award funds to or by that entity, will provide prompt written notification to 
the federal agency making this award, and will resume (or permit resumption of) such obligations only if expressly 
authorized to do so by that agency.
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Compliance with 41 U.S.C. 4712 (including prohibitions on reprisal; notice to employees)

The recipient (and any subrecipient at any tier) must comply with, and is subject to, all applicable provisions of 41 
U.S.C. 4712, including all applicable provisions that prohibit, under specified circumstances, discrimination against an 
employee as reprisal for the employee's disclosure of information related to gross mismanagement of a federal grant, a 
gross waste of federal funds, an abuse of authority relating to a federal grant, a substantial and specific danger to public 
health or safety, or a violation of law, rule, or regulation related to a federal grant.

The recipient also must inform its employees, in writing (and in the predominant native language of the workforce), of 
employee rights and remedies under 41 U.S.C. 4712.

Should a question arise as to the applicability of the provisions of 41 U.S.C. 4712 to this award, the recipient is to 
contact the DOJ awarding agency (OJP or OVW, as appropriate) for guidance.

Encouragement of policies to ban text messaging while driving

Pursuant to Executive Order 13513, "Federal Leadership on Reducing Text Messaging While Driving," 74 Fed. Reg. 
51225 (October 1, 2009), DOJ encourages recipients and subrecipients ("subgrantees") to adopt and enforce policies 
banning employees from text messaging while driving any vehicle during the course of performing work funded by this
award, and to establish workplace safety policies and conduct education, awareness, and other outreach to decrease 
crashes caused by distracted drivers.

Cooperating with OJP Monitoring

The recipient agrees to cooperate with OJP monitoring of this award pursuant to OJP's guidelines, protocols, and 
procedures, and to cooperate with OJP (including the grant manager for this award and the Office of Chief Financial 
Officer (OCFO)) requests related to such monitoring, including requests related to desk reviews and/or site visits.  The 
recipient agrees to provide to OJP all documentation necessary for OJP to complete its monitoring tasks, including 
documentation related to any subawards made under this award.  Further, the recipient agrees to abide by reasonable 
deadlines set by OJP for providing the requested documents.  Failure to cooperate with OJP's monitoring activities may
result in actions that affect the recipient's DOJ awards, including, but not limited to: withholdings and/or other 
restrictions on the recipient's access to award funds; referral to the DOJ OIG for audit review; designation of the 
recipient as a DOJ High Risk grantee; or termination of an award(s).

FFATA reporting:  Subawards and executive compensation

The recipient must comply with applicable requirements to report first-tier subawards ("subgrants") of $25,000 or 
more and, in certain circumstances, to report the names and total compensation of the five most highly compensated 
executives of the recipient and first-tier subrecipients (first-tier "subgrantees") of award funds.  The details of recipient
obligations, which derive from the Federal Funding Accountability and Transparency Act of 2006 (FFATA), are posted
on the OJP web site at https://ojp.gov/funding/Explore/FFATA htm (Award condition: Reporting Subawards and 
Executive Compensation), and are incorporated by reference here.

This condition, including its reporting requirement, does not apply to-- (1) an award of less than $25,000, or (2) an 
award made to an individual who received the award as a natural person (i.e., unrelated to any business or non-profit 
organization that he or she may own or operate in his or her name).
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Use of program income

Program income (as defined in the Part 200 Uniform Requirements) must be used in accordance with the provisions of 
the Part 200 Uniform Requirements.  Program income earnings and expenditures both must be reported on the quarterly
Federal Financial Report, SF 425.

Justice Information Sharing

In order to promote information sharing and enable interoperability among disparate systems across the justice and 
public safety community, the recipient (and any subrecipient at any tier)  must comply with DOJ's Global Justice 
Information Sharing Initiative (DOJ's Global) guidelines and recommendations for this particular award. The recipient 
shall conform to the Global Standards Package (GSP) and all constituent elements, where applicable, as described at: 
https://it.ojp.gov/gsp_grantcondition. The recipient shall document planned approaches to information sharing and 
describe compliance to the GSP and appropriate privacy policy that protects shared information, or provide detailed 
justification for why an alternative approach is recommended.

Avoidance of duplication of networks

To avoid duplicating existing networks or IT systems in any initiatives funded by BJA for law enforcement information
sharing systems which involve interstate connectivity between jurisdictions, such systems shall employ, to the extent 
possible, existing networks as the communication backbone to achieve interstate connectivity, unless the recipient can 
demonstrate to the satisfaction of BJA that this requirement would not be cost effective or would impair the 
functionality of an existing or proposed IT system.

Compliance with 28 C.F.R. Part 23

With respect to any information technology system funded or supported by funds under this award, the recipient (and 
any subrecipient at any tier) must comply with 28 C.F.R. Part 23, Criminal Intelligence Systems Operating Policies, if 
OJP determines this regulation to be applicable. Should OJP determine 28 C.F.R. Part 23 to be applicable, OJP may, at 
its discretion, perform audits of the system, as per the regulation. Should any violation of 28 C.F.R. Part 23 occur, the 
recipient may be fined as per 42 U.S.C. 3789g(c)-(d).  The recipient may not satisfy such a fine with federal funds.

Protection of human research subjects 

The recipient (and any subrecipient at any tier) must comply with the requirements of 28 C.F.R. Part 46 and all OJP 
policies and procedures regarding the protection of human research subjects, including obtainment of Institutional 
Review Board approval, if appropriate, and subject informed consent.

Confidentiality of data

The recipient (and any subrecipient at any tier) must comply with all confidentiality requirements of 42 U.S.C. 3789g 
and 28 C.F.R. Part 22 that are applicable to collection, use, and revelation of data or information. The recipient further 
agrees, as a condition of award approval, to submit a Privacy Certificate that is in accord with requirements of 28 
C.F.R. Part 22 and, in particular, 28 C.F.R. 22.23.
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Verification and updating of recipient contact information

The recipient must verify its Point of Contact(POC), Financial Point of Contact (FPOC), and Authorized 
Representative contact information in GMS, including telephone number and e-mail address.  If any information is 
incorrect or has changed, a Grant Adjustment Notice (GAN) must be submitted via the Grants Management System 
(GMS) to document changes.

Law enforcement task forces - required training

Within 120 days of award acceptance, each current member of a law enforcement task force funded with award funds 
who is a task force commander, agency executive, task force officer, or other task force member of equivalent rank, 
must complete required online (internet-based) task force training. Additionally, all future task force members must 
complete this training once during the period of performance for this award, or once every four years if multiple OJP 
awards include this requirement. 

The required training is available free of charge online through the BJA-funded Center for Task Force Integrity and 
Leadership (www.ctfli.org). The training addresses task force effectiveness, as well as other key issues including 
privacy and civil liberties/rights, task force performance measurement, personnel selection, and task force oversight and
accountability. If award funds are used to support a task force, the recipient must compile and maintain a task force 
personnel roster, along with course completion certificates.

Additional information regarding the training is available through BJA's web site and the Center for Task Force 
Integrity and Leadership (www.ctfli.org).

Required attendance at BJA-sponsored events

The recipient (and its subrecipients at any tier) must participate in BJA-sponsored training events, technical assistance 
events, or conferences held by BJA or its designees, upon BJA's request.

Justification of consultant rate

Approval of this award does not indicate approval of any consultant rate in excess of $650 per day. A detailed 
justification must be submitted to and approved by the OJP program office prior to obligation or expenditure of such 
funds.
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Compliance with National Environmental Policy Act and related statutes 

Upon request, the recipient (and any subrecipient at any tier) must assist BJA in complying with the National 
Environmental Policy Act (NEPA), the National Historic Preservation Act, and other related federal environmental 
impact analyses requirements in the use of these award funds, either directly by the recipient or by a subrecipient. 
Accordingly, the recipient agrees to first determine if any of the following activities will be funded by the grant, prior 
to obligating funds for any of these purposes. If it is determined that any of the following activities will be funded by 
the award, the recipient agrees to contact BJA. 

The recipient understands that this condition applies to new activities as set out below, whether or not they are being 
specifically funded with these award funds. That is, as long as the activity is being conducted by the recipient, a 
subrecipient, or any third party, and the activity needs to be undertaken in order to use these award funds, this condition
must first be met. The activities covered by this condition are: 

a. New construction; 

b. Minor renovation or remodeling of a property located in an environmentally or historically sensitive area, including 
properties located within a 100-year flood plain, a wetland, or habitat for endangered species, or a property listed on or 
eligible for listing on the National Register of Historic Places; 

c. A renovation, lease, or any proposed use of a building or facility that will either (a) result in a change in its basic 
prior use or (b) significantly change its size; 

d. Implementation of a new program involving the use of chemicals other than chemicals that are (a) purchased as an 
incidental component of a funded activity and (b) traditionally used, for example, in office, household, recreational, or 
education environments; and 

e. Implementation of a program relating to clandestine methamphetamine laboratory operations, including the 
identification, seizure, or closure of clandestine methamphetamine laboratories. 

The recipient understands and agrees that complying with NEPA may require the preparation of an Environmental 
Assessment and/or an Environmental Impact Statement, as directed by BJA. The recipient further understands and 
agrees to the requirements for implementation of a Mitigation Plan, as detailed at https://bja.gov/Funding/nepa html, for 
programs relating to methamphetamine laboratory operations. 

Application of This Condition to Recipient's Existing Programs or Activities:  For any of the recipient's or its 
subrecipients' existing programs or activities that will be funded by these award funds, the recipient, upon specific 
request from BJA, agrees to cooperate with BJA in any preparation by BJA of a national or program environmental 
assessment of that funded program or activity.

Establishment of trust fund

If award funds are being drawn down in advance, the recipient (or a subrecipient, with respect to a subaward) is 
required to establish a trust fund account. (The trust fund may or may not be an interest-bearing account.) The fund, 
including any interest, may not be used to pay debts or expenses incurred by other activities beyond the scope of the 
Edward Byrne Memorial Justice Assistance Grant Program (JAG). The recipient also agrees to obligate the award 
funds in the trust fund (including any interest earned) during the period of performance for the award and expend 
within 90 days thereafter. Any unobligated or unexpended funds, including interest earned, must be returned to OJP at 
the time of closeout.
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Prohibition on use of award funds for match under BVP program

JAG funds may be used to purchase vests for an agency, but they may not be used as the 50% match for purposes of the
DOJ Bulletproof Vest Partnership (BVP) program.

Certification of body armor "mandatory wear" policies

The recipient agrees to submit a signed certification that all law enforcement agencies receiving body armor purchased 
with funds from this award have a written "mandatory wear" policy in effect. The recipient must keep signed 
certifications on file for any subrecipients planning to utilize funds from this award for ballistic-resistant and stab-
resistant body armor purchases. This policy must be in place for at least all uniformed officers before any funds from 
this award may be used by an agency for body armor. There are no requirements regarding the nature of the policy 
other than it be a mandatory wear policy for all uniformed officers while on duty.

Body armor - compliance with NIJ standards

Ballistic-resistant and stab-resistant body armor purchased with JAG award funds may be purchased at any threat 
level, make or model, from any distributor or manufacturer, as long as the body armor has been tested and found to 
comply with applicable National Institute of Justice ballistic or stab standards and is listed on the NIJ Compliant Body 
Armor Model List (https://nij.gov/). In addition, ballistic-resistant and stab-resistant body armor purchased must be 
American-made. The latest NIJ standard information can be found here: https://nij.gov/topics/technology/body-
armor/pages/safety-initiative.aspx.

Required monitoring of subawards

The recipient must monitor subawards under this JAG award in accordance with all applicable statutes, regulations, 
award conditions, and the DOJ Grants Financial Guide, and must include the applicable conditions of this award in any 
subaward. Among other things, the recipient is responsible for oversight of subrecipient spending and monitoring of 
specific outcomes and benefits attributable to use of award funds by subrecipients. The recipient agrees to submit, upon
request, documentation of its policies and procedures for monitoring of subawards under this award.

Reporting requirements

The recipient must submit quarterly Federal Financial Reports (SF-425) and semi-annual performance reports through 
OJP's GMS (https://grants.ojp.usdoj.gov). Consistent with the Department's responsibilities under the Government 
Performance and Results Act (GPRA) and the GPRA Modernization Act of 2010, the recipient must provide data that 
measure the results of its work.  The recipient must submit quarterly performance metrics reports through BJA's 
Performance Measurement Tool (PMT) website (www.bjaperformancetools.org). For more detailed information on 
reporting and other JAG requirements, refer to the JAG reporting requirements webpage. Failure to submit required 
JAG reports by established deadlines may result in the freezing of grant funds and future High Risk designation.

Required data on law enforcement agency training

Any law enforcement agency receiving direct or sub-awarded funding from this JAG award must submit quarterly 
accountability metrics data related to training that officers have received on the use of force, racial and ethnic bias, de-
escalation of conflict, and constructive engagement with the public.

39.

40.

41.

42.

43.

44.

OJP FORM 4000/2 (REV  4-88)

20

Case: 1:17-cv-05720 Document #: 32-1 Filed: 08/24/17 Page 37 of 58 PageID #:502



AWARD CONTINUATION
SHEET
Grant

PAGE 14 OF

U.S. Department of Justice
Office of Justice Programs

Bureau of Justice Assistance

AWARD DATE 08/23/2017PROJECT NUMBER 2017-DJ-BX-0001

SPECIAL CONDITIONS

Prohibited Expenditures List

Award funds may not be used for items that are listed on the Prohibited Expenditure List at the time of purchase or 
acquisition, including as the list may be amended from time to time. The Prohibited Expenditure List may be accessed 
here: https://www.bja.gov/funding/JAGControlledPurchaseList.pdf

Controlled expenditures - prior written approval required

Award funds may not be used for items that are listed on the Controlled Expenditure List at the time of purchase or 
acquisition, including as the list may be amended from time to time, without explicit written prior approval from BJA. 
The Controlled Expenditure List, and instructions on how to request approval for purchase or acquisitions are set out at 
https://www.bja.gov/funding/JAGControlledPurchaseList.pdf

Controlled expenditures - incident reporting

If an agency uses award funds to purchase or acquire any item on the Controlled Expenditure List at the time of 
purchase or acquisition, including as the list may be amended from time to time, the agency must collect and retain (for 
at least 3 years) certain information about the use of-- (1) any federally-acquired Controlled Equipment in the 
agency's inventory, and (2) any other controlled equipment in the same category as the federally-acquired controlled 
equipment in the agency's inventory, regardless of source; and the agency must make that information available to BJA
upon request. Details about what information must be collected and retained are set out at https://ojp.gov/docs/LE-
Equipment-WG-Final-Report.pdf.

Sale of items on Controlled Expenditure List

Notwithstanding the provision of the Part 200 Uniform Requirements set out at 2 C.F.R. 200.313, no equipment listed 
on the Controlled Expenditure List that is purchased with award funds may be transferred or sold to a third party, 
except as described below: 

a.  Agencies may transfer or sell any controlled equipment, except riot helmets and riot shields, to a Law Enforcement 
Agency (LEA) after obtaining prior written approval from BJA. As a condition of that approval, the acquiring LEA will
be required to submit information and certifications to BJA as if it were requesting approval to use award funds for the 
initial purchase of items on the Controlled Expenditure List.

b.  Agencies may not transfer or sell any riot helmets or riot shields purchased under this award. 

c.  Agencies may not transfer or sell any Controlled Equipment purchased under this award to non-LEAs, with the 
exception of fixed wing aircraft, rotary wing aircraft, and command and control vehicles. Before any such transfer or 
sale is finalized, the agency must obtain prior written approval from BJA. All law enforcement-related and other 
sensitive or potentially dangerous components, and all law enforcement insignias and identifying markings must be 
removed prior to transfer or sale.

The recipient must notify BJA prior to the disposal of any items on the Controlled Expenditure List purchased with 
award funds, and must abide by any applicable laws (including regulations) in such disposal.

Prohibited or controlled expenditures - Effect of failure to comply 

Failure to comply with an award condition related to prohibited or controlled expenditures may result in denial of any 
further approvals of controlled expenditures under this or other federal awards.
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Controlled expenditures - Standards

Consistent with recommendation 2.1 of Executive Order 13688, a law enforcement agency that acquires controlled 
equipment with award funds must adopt robust and specific written policies and protocols governing General Policing 
Standards and Specific Controlled Equipment Standards. General Policing Standards includes policies on (a) 
Community Policing; (b) Constitutional Policing; and (c) Community Input and Impact Considerations. Specific 
Controlled Equipment Standards includes policies specifically related to (a) Appropriate Use of Controlled Equipment; 
(b) Supervision of Use; (c) Effectiveness Evaluation; (d) Auditing and Accountability; and (e) Transparency and Notice
Considerations. Upon OJP's request, the recipient must provide a copy of the General Policing Standards and Specific 
Controlled Equipment Standards, and any related policies and protocols.

Authorization to obligate (federal) award funds to reimburse certain project costs incurred on or after October 1, 2016

The recipient may obligate (federal) award funds only after the recipient makes a valid acceptance of the award.  As of 
the first day of the period of performance for the award (October 1, 2016), however, the recipient may choose to incur 
project costs using non-federal funds, but any such project costs are incurred at the recipient's risk until, at a 
minimum-- (1) the recipient makes a valid acceptance of the award, and (2) all applicable withholding conditions are 
removed by OJP (via a Grant Adjustment Notice).  (A withholding condition is a condition in the award document that 
precludes the recipient from obligating, expending, or drawing down all or a portion of the award funds until the 
condition is removed.)

Except to the extent (if any) that an award condition expressly precludes reimbursement of project costs incurred "at-
risk," if and when the recipient makes a valid acceptance of this award and OJP removes each applicable withholding 
condition through a Grant Adjustment Notice, the recipient is authorized to obligate (federal) award funds to reimburse 
itself for project costs incurred "at-risk" earlier during the period of performance (such as project costs incurred prior to
award acceptance or prior to removal of an applicable withholding condition), provided that those project costs 
otherwise are allowable costs under the award.

Nothing in this condition shall be understood to authorize the recipient (or any subrecipient at any tier) to use award 
funds to "supplant" State or local funds in violation of the recipient's certification (executed by the chief executive of 
the State or local government) that federal funds will be used to increase the amounts of such funds that would, in the 
absence of federal funds, be made available for law enforcement activities.

"Certification of Compliance with 8 U.S.C. 1373" required for valid award acceptance by a unit of local government

In order validly to accept this award, the applicant local government must submit the required "Certification of 
Compliance with 8 U.S.C. 1373" (executed by the chief legal officer of the local government).  Unless that executed 
certification either-- (1) is submitted to OJP together with the fully-executed award document, or (2) is uploaded in 
OJP's GMS no later than the day the signed award document is submitted to OJP, any submission by a unit of local 
government that purports to accept the award is invalid. 

If an initial award-acceptance submission by the recipient is invalid, once the unit of local government does submit the 
necessary certification regarding 8 U.S.C. 1373, it may submit a fully-executed award document executed by the unit 
of local government on or after the date of that certification.

For purposes of this condition, "local government" does not include any Indian tribes.
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Ongoing compliance with 8 U.S.C. 1373 is required

1. With respect to the "program or activity" funded in whole or part under this award (including any such "program or 
activity" of any subrecipient at any tier), throughout the period of performance for the award, no State or local 
government entity, -agency, or -official may prohibit or in any way restrict-- (1) any government entity or -official 
from sending or receiving information regarding citizenship or immigration status as described in 8 U.S.C. 1373(a); or 
(2) a government entity or -agency from sending, requesting or receiving, maintaining, or exchanging information 
regarding immigration status as described in 8 U.S.C. 1373(b).  For purposes of this award, any prohibition (or 
restriction) that violates this condition is an "information-communication restriction."

2. Certifications from subrecipients.  The recipient may not make a subaward to a State or local government or a 
"public" institution of higher education, unless it first obtains a certification of compliance with 8 U.S.C. 1373, properly
executed by the chief legal officer of the jurisdiction or institution that would receive the subaward, using the 
appropriate form available at https://ojp.gov/funding/Explore/SampleCertifications-8USC1373.htm.  Similarly, the 
recipient must require that no subrecipient (at any tier) may make a further subaward to a State or local government or a
"public" institution of higher education, unless it first obtains a certification of compliance with 8 U.S.C. 1373, properly
executed by the chief legal officer of the jurisdiction or institution that would receive the further subaward, using the 
appropriate OJP form.

3. The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of 
this condition.

4. Allowable costs.  Compliance with these requirements is an authorized and priority purpose of this award.  To the 
extent that such costs are not reimbursed under any other federal program, award funds may be obligated (including for
authorized reimbursements) for the reasonable, necessary, and allocable costs (if any) that the recipient, or any 
subrecipient at any tier that is a State or local government or a "public" institution of higher education, incurs to 
implement this condition.

5. Rules of Construction

A. For purposes of this condition:

(1) "State" and "local government" include any agency or other entity thereof, but not any institution of higher 
education or any Indian tribe.

(2) A "public" institution of higher education is one that is owned, controlled, or directly funded by a State or local 
government.

(3) "Program or activity" means what it means under title VI of the Civil Rights Act of 1964 (see 42 U.S.C. 2000d-4a).

(4) "Immigration status" means what it means for purposes of 8 U.S.C. 1373 (Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996); and terms that are defined in 8 U.S.C. 1101 (Immigration and Nationality Act) 
mean what they mean under that section 1101, except that the term "State" also shall include American Samoa (cf. 42 
U.S.C. 901(a)(2)).

(5) Pursuant to the provisions set out at (or referenced in) 8 U.S.C. 1551 note ("Abolition … and Transfer of 
Functions"), references to the "Immigration and Naturalization Service" in 8 U.S.C. 1373 are to be read as references to
particular components of the Department of Homeland Security (DHS).

B. Nothing in this condition shall be understood to authorize or require any recipient, any subrecipient at any tier, any 
State or local government, any "public" institution of higher education, or any other entity (or individual) to violate any 
federal law, including any applicable civil rights or nondiscrimination law.
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IMPORTANT NOTE:  Any questions about the meaning or scope of this condition should be directed to OJP, before 
award acceptance.

Authority to obligate award funds contingent on compliance with 8 U.S.C. 1373; unallowable costs; obligation to notify

1.  If the recipient is a State or local government--

A.  The recipient may not obligate award funds if, at the time of the obligation, the "program or activity" of the 
recipient (or of any subrecipient at any tier that is a either a State or unit of local government or a "public" institution of
higher education) that is funded in whole or in part with award funds is subject to any "information-communication 
restriction."

B.  In addition, with respect to any project costs it incurs "at risk," the recipient may not obligate award funds to 
reimburse itself if -- at the time it incurs such costs -- the "program or activity" of the recipient (or of any 
subrecipient at any tier that is a either a State or unit of local government or a "public" institution of higher education) 
that would be reimbursed in whole or in part with award funds was subject to any "information-communication 
restriction."

C.  Any drawdown of award funds by the recipient shall be considered, for all purposes, to be a material representation 
by the recipient to OJP that, as of the date the recipient requests the drawdown, the recipient and all subrecipients 
(regardless of tier) are in compliance with 8 U.S.C. 1373.

D.  The recipient must promptly notify OJP (in writing) if the recipient, from its requisite monitoring of compliance 
with award conditions or otherwise, has credible evidence that indicates that the funded "program or activity" of the 
recipient, or of any subrecipient at any tier that is either a State or a local government or a "public" institution of higher 
education, may be subject to any "information-communication restriction." In addition, any subaward (at any tier) to a 
subrecipient that is either a State or a local government or a "public" institution of higher education must require 
prompt notification to the entity that made the subaward, should the subrecipient such credible evidence regarding an 
"information-communication restriction."

2.  Any subaward (at any tier) to a subrecipient that is either a State or a local government or a "public" institution of 
higher education must provide that the subrecipient may not obligate award funds if, at the time of the obligation, the 
"program or activity" of the subrecipient (or of any further such subrecipient at any tier) that is funded in whole or in 
part with award funds is subject to any "information-communication restriction."

3.  Absent an express written determination by DOJ to the contrary, based upon a finding by DOJ of compelling 
circumstances (e.g., a small amount of award funds obligated by the recipient at the time of a subrecipient's minor and 
transitory non-compliance, which was unknown to the recipient despite diligent monitoring), any obligations of award 
funds that, under this condition, may not be made shall be unallowable costs for purposes of this award.  In making any 
such determination, DOJ will give great weight to evidence submitted by the recipient that demonstrates diligent 
monitoring of subrecipient compliance with the requirements set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required."

4.  Rules of Construction

A.  For purposes of this condition "information-communication restriction" has the meaning set out in the award 
condition entitled "Ongoing compliance with 8 U.S.C. 1373 is required."

B.  Both the "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.
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Required State-level rules or practices related to aliens; allowable costs

The following provisions apply to the recipient of this award, if the recipient is a State government, and also apply to 
any State-government subrecipient at any tier (whether or not the recipient is a State government).

1. Requirements

With respect to the "program or activity" that is funded (in whole or in part) by this award, as of the date the recipient 
accepts this award, and throughout the remainder of the period of performance for the award--

A. A State statute, or a State rule, -regulation, -policy, or -practice, must be in place that is designed to ensure that 
agents of the United States acting under color of federal law in fact are given to access any State (or State-contracted) 
correctional facility for the purpose of permitting such agents to meet with individuals who are (or are believed by such
agents to be) aliens and to inquire as to such individuals' right to be or remain in the United States.

B. A State statute, or a State rule, -regulation, -policy, or -practice, must be in place that is designed to ensure that, 
when a State (or State-contracted) correctional facility receives from DHS a formal written request authorized by the 
Immigration and Nationality Act that seeks advance notice of the scheduled release date and time for a particular alien 
in such facility, then such facility will honor such request and -- as early as practicable (see para. 4.B. of this 
condition) -- provide the requested notice to DHS.

2. Monitoring

The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of this 
condition.

3. Allowable costs

Compliance with these requirements is an authorized and priority purpose of this award. To the extent that such costs 
are not reimbursed under any other federal program, award funds may be obligated (including for authorized 
reimbursements) for the reasonable, necessary, and allocable costs (if any) of-- (1) developing and putting into place 
statutes, rules, regulations, policies, and practices to satisfy this condition, and (2) permitting access as described in 
para. 1.A. above, and (3) honoring any request from DHS that is encompassed by para. 1.B. above.

4. Rules of construction

A. For purposes of this condition--

(1) the term "alien" means what it means under section 101 of the Immigration and Nationality Act (see 8 U.S.C. 
1101(a)(3)).

(2) the term "correctional facility" means what it means under the Title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 (see 42 U.S.C. 3791(a)(7)).

B. Nothing in this condition shall be understood to authorize or require any recipient, any subrecipient at any tier, any 
State or local government, or any other entity or individual to maintain (or detain) any individual in custody beyond the
date and time the individual would have been released in the absence of this condition.

Current DHS practice is ordinarily to request advance notice of scheduled release "as early as practicable (at least 48 
hours, if possible)." (See DHS Form I-247A (3/17)). In the event that (e.g., in light of the date DHS made such request)
the scheduled release date and time for an alien are such as not to permit the advance notice that DHS has requested, it 
shall not be a violation of this condition to provide only as much advance notice as practicable.
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NOTE: Current DHS practice is to use one form (DHS Form I-247A (3/17)) for two distinct purposes -- to request 
advance notice of scheduled release, and to request that an individual be detained for up to 48 hours AFTER the 
scheduled release. This condition imposes NO requirements as to such DHS requests for detention.

C. Both the "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing 
compliance with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.

Required local-government-level rules or practices related to aliens; allowable costs

The following provisions apply to the recipient of this award, if the recipient is a unit of local government, and also 
apply to any local-government subrecipient of this award at any tier (whether or not the recipient itself is a unit of local
government).

1.  Requirements 

With respect to the "program or activity" that is funded (in whole or in part) by this award, as of the date the recipient 
accepts this award, and throughout the remainder of the period of performance for the award--

A.  A local ordinance, -rule, -regulation, -policy, or -practice (or an applicable State statute, -rule, -regulation, -
policy, or -practice) must be in place that is designed to ensure that agents of the United States acting under color of 
federal law in fact are given access a local-government (or local-government-contracted) correctional facility for the 
purpose of permitting such agents to meet with individuals who are (or are believed by such agents to be) aliens and to 
inquire as to such individuals' right to be or remain in the United States.

B.  A local ordinance, -rule, -regulation, -policy, or -practice (or an applicable State statute, -rule, -regulation, -
policy, or -practice) must be in place that is designed to ensure that, when a local-government (or local-government-
contracted) correctional facility receives from DHS a formal written request authorized by the Immigration and 
Nationality Act that seeks advance notice of the scheduled release date and time for a particular alien in such facility, 
then such facility will honor such request and -- as early as practicable (see "Rules of Construction" incorporated by 
para. 4.B. of this condition) -- provide the requested notice to DHS.

2.  Monitoring

The recipient's monitoring responsibilities include monitoring of subrecipient compliance with the requirements of this 
condition.

3.  Allowable costs

Compliance with these requirements is an authorized and priority purpose of this award.  To the extent that such costs 
are not reimbursed under any other federal program, award funds may be obligated (including for authorized 
reimbursements) for the reasonable, necessary, and allocable costs (if any) of-- (1) developing and putting into place 
statutes, ordinances, rules, regulations, policies, and practices to satisfy this condition, (2) permitting access as 
described in para. 1.A. above, and (3) honoring any request from DHS that is encompassed by para. 1.B. above.

4.  Rules of construction

A.  The "Rules of Construction" and the "Important Note" set out in the award condition entitled "Ongoing compliance 
with 8 U.S.C. 1373 is required" are incorporated by reference as though set forth here in full.

B.  The "Rules of Construction" set out in the award condition entitled "Required State-level rules or practices related 
to aliens; allowable costs" are incorporated by reference as though set forth here in full.
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Use of funds for DNA testing; upload of DNA profiles 

If award funds are used for DNA testing of evidentiary materials, any resulting eligible DNA profiles must be uploaded
to the Combined DNA Index System ("CODIS," the DNA database operated by the FBI) by a government DNA 
laboratory with access to CODIS.

No profiles generated under this award may be entered or uploaded into any non-governmental DNA database without 
prior express written approval from BJA.

Award funds may not be used for the purchase of DNA equipment and supplies unless the resulting DNA profiles may 
be accepted for entry into CODIS.

Encouragement of submission of "success stories"

BJA strongly encourages the recipient to submit annual (or more frequent) JAG success stories. To submit a success 
story, sign in to a My BJA account at https://www.bja.gov/Login.aspx to access the Success Story Submission form. If 
the recipient does not yet have a My BJA account, please register at https://www.bja.gov/profile.aspx. Once registered, 
one of the available areas on the My BJA page will be "My Success Stories." Within this box, there is an option to add 
a Success Story. Once reviewed and approved by BJA, all success stories will appear on the BJA Success Story web 
page at https://www.bja.gov/SuccessStoryList.aspx.

Initial period of performance; requests for extension 

The recipient understands that the initial period of performance for this award is two years.  The recipient further 
understands that any requests for an extension of the period of performance for this award will be approved 
automatically for up to a total of two additional years, pursuant to 42 U.S.C. 3751(f) and in accordance with the 
program solicitation associated with this award.

Any request for an extension of the period of performance beyond a four-year award period will require approval, and 
the approval (if any) will be at the discretion of the Director of BJA.

Withholding of funds:  Budget narrative

The recipient may not obligate, expend, or draw down any award funds until the recipient submits, and OJP has 
reviewed and accepts, the budget narrative for the award, and a Grant Adjustment Notice (GAN) has been issued to 
remove this condition.

Withholding of funds:  Program narrative

The recipient may not obligate, expend, or draw down any award funds until the recipient submits, and OJP has 
reviews and accepts, the program narrative for this award, and a Grant Adjustment Notice (GAN) has been issued to 
remove this condition.

Withholding of funds:  Memorandum of Understanding

The recipient may not obligate, expend, or draw down any award funds until OJP has reviewed and approved the 
Memorandum of Understanding (MOU), and a Grant Adjustment Notice (GAN) has been issued to remove this 
condition.
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DECLARATION OF JIM BROWN 

Pursuant to 28 U.S.C. § 1746, I, Jim Brown, declare as follows: 

1. I am a Deputy Assistant Director in the Office of Enforcement and Removal 

Operations (ERO) of U.S. Immigration and Customs Enforcement (ICE).  I have been an 

Immigration Officer since June 30, 1991, serving in the former Immigration & Naturalization 

Service (INS) and continuing with ICE since its creation in March 2003. In my 26-year career, I 

have been a member of the management team of INS and ICE for over twenty of those years.  

2. My responsibilities include oversight of the Criminal Alien Division (CAD) 

within ERO.  I also have oversight responsibilities over the Special Operations Division within 

the ERO Field Operations Division.  I presently have direct responsibility for the management of 

the national programs of the Criminal Alien Program, the 287(g) Designated Officer program, 

the Combined Intelligence Unit, Firearms and Tactical Programs Unit and the Incident & Special 

Response Unit.   

3. ICE is the principal investigative arm of DHS.  ICE’s primary mission is to 

promote homeland security and public safety through the criminal and civil enforcement of 

federal laws governing border control, customs, trade, and immigration.  A critical ICE mandate 

is the enhancement of public safety and the security of the American public through the 

enforcement of our immigration laws.  ICE is authorized to identify and remove aliens who have 
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been convicted of crimes such as murder, predatory sexual offenses, narcotics trafficking, alien 

smuggling, and a host of other offenses that harm persons in the United States and have 

extraordinary public safety consequences.  Such aliens can be dangerous and recidivist. 

4. The Office of Enforcement and Removal Operations (ERO), within which I work, 

is one of the two principal operational components in ICE, the other being the Office of 

Homeland Security Investigations.  ERO oversees programs and conducts operations to identify 

and apprehend removable aliens, to detain these individuals when necessary, and to remove 

illegal and removable aliens from the United States.  ERO prioritizes the apprehension, arrest, 

and removal of convicted criminal aliens, those who pose a threat to national security, fugitives, 

recent border entrants, and aliens who thwart immigration controls.  ERO manages all logistical 

aspects of the removal process, including domestic transportation, detention, alternatives to 

detention programs, bond management, and supervised release.  In addition, ERO repatriates 

aliens ordered removed from the United States to more than 170 countries around the world.  

ERO consists of more than 7,500 employees, located at ICE headquarters and in 24 field offices 

in the United States and overseas.   

5. The Criminal Alien Division (CAD), which I oversee, supports ICE’s mandate by 

performing strategic planning and establishing policy designed to augment ICE’s ability to arrest 

and remove criminal aliens from the United States following removal proceedings and issuance 

of an Order of Final Removal. 

6. Where a state or local jurisdiction withholds cooperation with ICE’s operational 

ability to enforce federal immigration law against criminal aliens, there are detrimental impacts 

on ICE’s ability to fulfill its missions, and thereby to protect the public.  These detrimental 

impacts can include:  

a.  a public safety risk, as criminal aliens are being released into the 

community with the potential to re-offend, rather than into ICE custody for removal 

proceedings;  
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b.  an officer safety risk, as certain aliens who otherwise would have been 

transferred in a controlled, safe, and secure manner directly from state or local custody 

into ICE custody for removal proceedings are instead released at large, where they must 

be sought for arrest by ERO officers in riskier and potentially hazardous environments;  

c.  operational inefficiency, because after the alien has been released at large 

from state or local custody, attempting to take the alien into federal custody typically 

requires ERO officers to operate in multi-person, outfitted Fugitive Operation teams that 

entail a greater expenditure of time, effort, funds, and manpower relative to what is 

necessary to take custody of the alien directly from state or local detention; and 

d. diminished enforcement, because the need to expend greater resources on 

apprehending aliens who have already been released at large limits the number of 

criminal aliens ERO is able to apprehend with its limited resources, leaving more 

criminal aliens at large and in violation of our immigration laws, and placing the public at 

greater risk.      

7. The cooperation ICE receives from state and local law enforcement agencies is 

critical to its ability to identify and arrest criminal aliens who meet DHS immigration 

enforcement and removal priorities.   

8. When deprived of access to state and local detention facilities and/or of 

communication with state and local officials, ICE is less able to identify criminal aliens who are 

subject to removal from the United States pursuant to federal law, and who are likely priorities 

for removal given their arrest and custody in a criminal justice system.  For example, ICE 

officers might have to resort to manually reviewing a list of offenders who were arrested the day 

before.  Such lists might be posted in a public access area of the state or local detention facility, 

and contain the name of the offender and his/her Incident Response (IR) number.  ICE officers 

then might, for example, run an IR number through a local database that queries the arrest record 

for the current offense and any other past offenses in the local area to determine the place of birth 
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of the offender.  This data is then compared to data in various ICE databases to determine if there 

have been prior encounters with this individual, and to avoid placing detainers on naturalized 

citizens.  Not only is this a more complex and laborious process than otherwise would be 

available with better cooperation from state and local authorities, but also many removable 

criminal aliens cannot be identified by this process and, consequently, they would be released 

from state or local custody without ICE becoming aware of their presence.   

9. If ICE becomes aware of a criminal alien’s imminent release from state or local 

detention and must make an arrest outside the detention facility, ICE policy requires at least two 

officers present for such encounters.  Were ICE able to arrest within the detention facility, only 

one officer would be required.  Thus, at a minimum, the manpower requirement at least doubles 

when arrests within state and local detention facilities are not made possible. 

10. The absence of cooperation enabling ICE to take custody of criminal aliens 

directly from state or local detention creates the potential for more dangerous arrest situations 

where an alien has already been released at large.  To apprehend such an alien, ICE will have to 

attempt to locate that person either at home or somewhere else in the community.  This can 

create a more dangerous situation for ICE officers, who may have to go into a dangerous 

environment to find an individual, and potentially for community members, who may be caught 

in the middle of a less than peaceful surrender.  This situation involves a greater possibility of the 

use of force or violence by the target, who, once out in the community, may resist being taken 

back into custody and may have greater access to weapons.   

11. Having 48 hours’ advance notice, where feasible, of a criminal alien’s release 

from detention is extremely important to ICE so that it can determine how to best allocate its 

limited personnel resources.  Apprehending criminal aliens after they have been released into 

the community requires the expenditure of significantly greater resources.  ICE estimates that it 

takes ERO four times as long to conduct at-large arrests than to arrest aliens at jails and prisons 

through the Criminal Alien Program.  At current staffing levels, ICE field offices are not able to 
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