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NOTICE OF MOTION FOR SUMMARY 
JUDGMENT AND MOTION DISMISS 
PURSUANT TO l2(b) OF THE 
FEDERAL RULES OF CIVIL PROCEDURE 

I! 

Clerk 

1: 
21 I 

11'0. ::\OBERT C!-iARL:CS JORDAN' JR. AND TO CHARLES 3. COHLE::i.' I 
ij' • diS I 

22 !i -J ./-----,, I 
23:1 PLEASE TAKE NO'l'ICE that on Jume 22, 1966, at ·.l-0:00 a.m.,l," 

2
' :1 '. 

as soon thereafter as counsel can be heard, will ) 
•I I 

· 25 r' the following motions to the Honorable George 8. liarris I 
26 !, of the United States District Court, at the Unitea 3tates, / 
27 ,I 

1

: Courthouse, 450 Golden Gate Avenue, San Francisco, Califcrnia: 
I' 

28 ir A motion for an orde_r -enter-ing-.summa.ry j uagment becaus_e ___ _ 
29 I: 

I: the complaint is sham and frivolous and this action 
:J 

30 1: no than an attempt to harrass and annoy the defenaantB. 
il 

31 :11: This motion will be based upon this the affidavitS of 
'· 

l. 
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.I ., 
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::('·•or·re Francis Johnston, William 'l'homas Fr•iec.irick anc... i:.uwurCi 1 ' Jt.: h 
i; 

0 :: p01 ul J\unkel and the memorandum of points and au thori t1es in 
.1 

3 of this motion. 

4 A motion to dismiss the actipn pursuant to Rule l2(b) 

5 0of the Rules of Civil because the complaint 
i/ 

6 to state a claim against defendants upon which relief 
J/ 

7 be 
! 

II 

This motion .shall be made upon the papers and 

in this action as well as this notice of motion and the 
II 

memorandum of points and authorities. 
ii 
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l !! riJEMORANDUM OF POIN'l'S AND AUTHORI'l'I.ES 
r IN SUPPORT OF SUMMARY JUDGMENT . 

'2 il /: 
1/ 

Introduction 
J II 
4 \ Plaintiff has filed his amended seek-

inz damages against the defendants under provisions of Title 
1/ 42 u.s.c. § 19b3, the Civil Rights Act. Generally speaking, 

plaintiff complains about the conditions in the California ,, 

811 Correctional Training Facility at Soledad, a penal insiitutional 

9 1 in which he is presently confined pursuant to his 1958 convictio 

1o/1i of assault with force likely to produce bodily injury 
/I 

in violation of section 245 of the California Penal Code. 
II 

12J Plaintiff's complaint contains three basic theories: ,, 

(1) That the conditions in the isolation section of 

the prison, and more particularly, of the quiet cell in which 
/I 

he was confined during a period in July, 1965, were and are such! 

16/j as to amount to cruel and unusual punishment in violation of j 

the Eighth Amendment, as made applicable to the states through 
1 

./ 

18 !,
1
1 the Fourteenth Amendment (see Robinson v. falifornia, 370 U.S. 

19 1i 660 [1962]); 

(2) That plaintiff was and is being denied adequate 
I' 

20 il 
lj 

21 !I medical treatment; and 

221! ? ' .I ( 3) Tha no st,andards for the proper exercis1 
23 !i of the discretion<of prison emploY'ees iri subjecting pla.intiff I 
24 il to 

'I punishments for violation of prison rules and discipline. 
25 il 

II 
26 !i 

IJ 

271! 
,: ,, 

2sli 
29 '.i 

'l'his motion for summary .judgment is directed primarily 

to the first of his se.cond and third will 

be the subject of·the memorandum supporting our motion to <iis-
t ·-·"'· 

miss. I 
Plaintiff Is princ.:ipal com:plaint !ibout the conai tions I 

his confinement is dire_c to the sc:mi tary coridi tions 'of I 
his quiet cell during the period- i.n qy.es tion. Hhile we questiol1 

30 ii 
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1 :J '·/;1ctller plaint11'f has stated a cause of.' action at all' neverthe-
!1 ' ' . 

z I less the affidavits of Sgt. Friedrick and Dr. Kunkel, hov;ever, 

3 ; t=stablish that plaintiff.'' s cell was in a sanitary condi 

•I Plaintiff's allesations that during ttie period of his 

5 !/ in the quiet cell he was not given an opportunity to wash or 
. 

clean himself is disproven by the aft.'idavit of Sgt. Friedrick 

7 )I that i1e personally plaintit.'t.' taking at least one shower 

aj and that plaintiff always had water available to him in i>is cell 
'I to wash with. The Sergeant's affidavit also answered plaintiff's 
/I 

101/ that his toilet was seldom flushed. 
·I 

Plaintiff also complains that- he was not furnished 

12/l sufficient bedding except a stiff canvas mat approximately 4-1/2 

131 feet by 5-1/2 feet which was • so stiff that it . could not bE· folded. 

1411
/ 'l'he affidavit of George Francis Johnston, and the photograph 

15 J attached thereto, gives the lie to this allegation. 

l Ji 
01 From the three affidavits attached to this motion it 

17 appears that the conditions actually attending plaintiff's 
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confinement in isolation are far different from those he alleged 

in his complaint. However, this should not surprise the court, 

for as Juuge Duniway said in his concurring opinion in Weller 

v. Dickson, 314 598 at 602 (9th'Cir. 1963): 

. . "vJe know fro,rr'(Sad experience with habeas corpus 
cases that imprisbrted felons are seldom, 
deterred by the Pf perjury. They 

do ·not hesitate to allege whatever they think is 
reiuired in order to get themselves even the temporary 
relief of a proceeding in court. The prospect of 
amercing their jailers in damages must be a most 
tempting even if it will not get them their 

The disruption of prison discipline that 
the maintenance of such suits, at government expense, 
can bring about, is pot difficult to Par-
ticularly since M6nroe v. 1961 J65 U.S. 167, 
81 S.Ct. 473, 5 L.Ed.2d 492, it has become 
that the 'jailhouse lawyers' think tSat they haVe 
a new bonanza in the Civil 

311: . ' i 
If u1t ons 

Once plaintiff's fanciful fabrications ab6ut the con-

of his confinement are disposed of, it is perfectly 
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I' 

1 ! obvious that all that remains is a complaint alleging 

that he was placed in the isolation section of the prison and 

3 1 denied adequate medical treatment. These allegations will be 
I 

discussed in our memorandum in support· of the motion to dismiss 
\ 
I, 
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under 12(b). 
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l 11 THOMAS C. LYNCH • 
1! Attorney General of California 

.., 11 Ai..BEWI' W. HARRIS, .TR. 
J< 11 Assistant Attorney General 

' 3 ;I ROBERT R. ORANUCCI 
1
1 Deputy Attorney Oeneral 
.I 

4 
IJ 6000 State Building 

5 I; sen Franciooo, California 94102 
;1 Telephone: 557-1959 

s II 
tor Rospondenta 

7 !1 
il 

n II a I UNI'l'ED STATES DISTRICT COURT 

9 1
1 

10 jl 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

11 I ROBERT c. JORDAN' JR. • } 
u ) 

12 il _14;,, Plaintiff, 

13 1
; vs. ) 
l ) 

14 J S'l'ATE OF CALIFORNIA, et al. , 

15 !i Respondents. ) 

16 :1 

No. 44786 

17 i AFFIDAVIT OF 

iS I 
191 

GEORGE FRANCIS JOHNSTON 

2o !I 
!I GEORGE FRANCIS JOHNSTON being first duly sworn deposes and 

21 1
1 

11 says: I am the in charge of Unit 3 of 
/ az ., 

Central Facility at the Correctional Facility at Soledad. 

Among other wings my unit includes "0" Wing, (which is known· as 

the Adjustment Cente.l}. The west side of the lower floor of "0" 

'6 Wing is the isolation section. This section provides 18 cells 

!7 for inmates undergoing disciplinary detention plus six cells know 
-

as quiet cells. The quiet cells are similar to cells in 

the isolation section except that they do not contain conventiona 

cell furnishings. -Also in front of each quiet cell there is an. ante room 6' 

by 2'8" constructed of concrete and having a metal door 6' 10" X 

·I. 12::J I 



1 11 x 2' and an opening 20" x 14". The door and the window eac"h have 1 

2 a steel flap which may be closed and secured in the event of conti ued 
il 

(I li 
iJ 1, 

5 

11 

12 'il 
13 

:I 

:! disturbing noises. Photographs o'f a quiet cell and ante room are 

attached. 

These quiet cells are not provided with conventional. '·cell 

furnishings because inmates placed in these cells are the 

aggressive, destructive and violent inmates in the entire i.nsti-

tution. It is common knowledge of those engaged in prison admin-

1stration that these emotionally disturbed inmates will destroy 

the cell furnishings and utilize them as weapons. Such fixtures 

as conventional toilet bowls and wash basins have been broken 

and the pieces used to assault staff and other 'inmates. Also 

conventional cell beds have been disassembled by extremely violent 

inmates and the metal used to fashion weapons. I have been acquai1-

ted with plaintiff since 1959. Inmate Jordan is an aggressive, 

assaultive inmate who is quite volatile. He constitutes a real 

danger to himself, prison personnel and other inmates. On many 

occasions been necessary· for-_personnel to use force 'to 

control him. ' ' 

If sworn as a witness I could-competently swear to the above 

facts. 

•!•' 

Subscribed sworn __ to_ ore 
-me day of 7)-4.1)"--

·t /) l9k -... • . 

J-•,, ' :, (. - .. 
'.Ji!.t-t:.ta/ ·"-Y. C 

Notn.rv Publj c in und r'or tho . 
Count; of Mont?roy, of 

' . • '< ' C81l fornlD .. 
ARREN G. STOI'>IE 

My Commission Expires Jon. 28, 197Q 
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1 ':'rf0!1/\.:; C. LYt\CII, 
ALtorney General of California 
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. Attorney General 
3 ; :\ObE;\T H. GRANUCCI 

Deputy Attorney General 
4 ., 

1G000 State Building 
5 Francisco, California 94102 

'','clepl1onc: 

(Attorneys for Respondents 
7 i! 

UNI'l'ZD STATES DISTRICT COURT 

FOR 'l'Ii.E NORTHERN DIS'rRICT OF CALIFORNIA 

10 ll 
II 

SOUTHERN DIVISION 

11 il HO:'lER'l' C. JORDAN, JR. , ) 

12 jl Plaintiff, 
,I ) 

13 ;: vs • ) 
I ) 

14 )/ S'fA'I'£ OF CALIFORNIA, et al. , 

15 lj Respondents. ) 
) 

16 !1 ) 

No. 44786 

'i ----
17 ! AFFIDAVIT OF 

i . WILLIAM THOMAS FRIEDRICK ts ! I 
I 

20 i WILLIAM THOMAS FRIEDRICK being first duly sworn, and 

21 /1 says: I am a Correctional Sergeant assigned to "0" Wing at the 

'i \ f J1 Correctional Training Facility at Soledad. My duties are to 

1 
23 :: 

!i assist in maintaining a high standard of cleanliness, and I am 
24 ;I 
. !I responsible for the safekeeping, welfare, feeding and housing of { 

2a 1· ;! 

:1 all inmates confined in "0" Wing. I have been assigned to "0" u li 
•I 

27 :1 Wing from June 1965 to the present time. My duty hours are 
" 

128 ;; 7:30 a.m. to 4:00 p.m. Monday through Friday. Plaintiff was 
I fj 

1: ii placed in a quiet cell in "0" \'ling on the evening of Julg 'l, 1965 

il und was removed from that cell on the morning of July 20, i965. 
lii 

!l 
!. 
' 



1 To the best of my knowledge the door and window flaps of plain-
il 

2i1tiff's cell were open all the t:i,me that I was on duty. 
n 
iJ During my tour of duty the toilets in all the quiet cells, 
4 including the cell where plaintiff was confined, were flushed 
5 i 

at least twice per shift. It is customary practice to flush the 
6 II 

I '1 t t . f i'to1 e s rom 
7 ll ,, 

4:00 p.m. to midnight, and from midnight to 

8 )7:30a.m., a prisoner•s toilet is flushed at his request. 

9
/l 

During the time in question all quiet cells were 

10 i1every Saturday morning. lj The unoccupied cells were cleaned by 

11 /ian inmate porter under the direct supervision of the Isolation 
I! 

12 i! 
•Officer. 

13 .i 
The occupants of the other quiet cells were furnished 

:materials to clean their own cells including a broom, cleansing 
lt1 !j 

:I 
15 i,powder, either a mop or rags and water. 

16 !l During the time in question, July 9, 1965 through July 20, 

17 1965, when plaintiff was confined in the quiet cell, I personally 

18 i:observed him take one shower and I believe he took a second shower 

ls!i !!during this period. The general practice is that each quiet: 
•! 

prisoner is removed from his cell at the end of four or 

jlfive days and brought out for a shower, sooner if at all possible. 
!21 

j! During the time in question each inmate housed in a quiet 
I 

U was furnished at least two styrofoam drinking cups. At. 
,j 

!5\llcast twice during the morning and afternoon shifts, each quiet 

!6 jlcell prisoner was given as much water as he cared to drink, in 

::addition to two cups of water which were left for him to either 
I 
!! 
\'drink later or wash with. During the midnight to 7:30 a.m. shift 

prisoner would be furnished water on request. 
I, 

I i' 1 II 
ll 
lr 
>I 
•I 
'I 
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1 'i il 
Since the time in question, plastic wash bo'w'lls and one half 

2 1qallon water containers have been obtained and one of each of 

3 these items is furnished to each quiet cell prisoner and they 

. : are filled twice per shift • 
5 

I Each quiet cell inmate is and during the time in question 
6 ' 

il 
,1 liwas 
I :J 

given one (1) canvas strong mattress blanket (6 feet inches 
·\ 

g :11ong and 5 feet and 3/4 of an inch wide), (a photograph is 

9 attached which shows the blanket folded double), one set of 

10 underwear, one pair of coveralls, one pair of socks and one pair 

11: :!of rubber sandals. Once a week the inmates of all units are given 
12 :i 

''clean bedding and clothing. 
13 (: 

14 
If sworn as a witness I could testify competently to the 

15 ;:above facts. 

2G 

27 

: 23 

30 ii 
i! 

31 !j 
i/ 

32 \: 

Subccriood and sworn to oeforQ 
me day of ·n1<!!4 
A. D., 19 (, b , 

, • • -" ''r ,. t't'" l'ub.LlC en a:11 ",. 
County of :.it:-:.tc of 
Califcrnia.. 

WARREN G. STONE 
My Commission Expires Jan. ?.6, 1970 
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