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ASSISTANCE, ROBERT DOAR, asActing
Commissioner of the New Y ork State Office of
Temporary and Disability Assstance,
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By: Christopher J. Garvey, EsQ.
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By:  MariaFoscarinis, Esq., Of Counsd

NEW YORK OFFICE OF THE ATTORNEY GENERAL
Attorneys for the Defendants State of New Y ork, New Y ork State Education Department,
Richard P. Mills, Shella Evans-Tranumn, Patricia McGuirk, New Y ork State Office of
Temporary and Disability Assistance, and Robert Doar
300 Motor Parkway, Suite 205
Hauppauge, NY 11788
By:  DenisMcEligott, Assstant Attorney Generd
Susan M. Connolly, Assistant Attorney Genera

CHRISTINE MALAFI, SUFFOLK COUNTY ATTORNEY

Attorney for the Defendants Suffolk County Department of Socid Services, Janet Demarzo,
and Dan Hickey

H. Lee Dennison Bldg.

100 Veterans Memorid Highway

P.O. Box 6100

Hauppauge, NY 11788-0099

By: Lori L. Pack, Assstant County Attorney
SPATT, Digtrict Judge.

This action, commenced by parents of homeess children that are resding in Suffolk
County, New Y ork, seeks enforcement of the McKinney-Vento Act, 42 U.S.C. 88
11431-35, and the Equa Protection Clause of the United States Congtitution. Presently
before the Court are two motions. (1) a motion by the defendants to dismiss the action; and
(2) amoetion by the plaintiffs, pursuant to Rule 23 of the Federa Rules of Civil Procedure
(“Fed. R. Civ. P."), for class certification.

I. BACKGROUND
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The plaintiffsin this action are homdess children and their parents living in Suffolk
County, New York. They seek declaratory and injunctive rdlief againgt the State of New
York, New Y ork State Education Department, Richard P. Mills, as Commissioner of
Education of the State of New Y ork, Sheila Evans-Tranumn, as Associate Commissioner of
Education of the State of New Y ork, PatriciaMcguirk, as Program Manager for the
Homeless of the New Y ork State Education Department, New Y ork State Office of
Temporary and Disability Assstance, Robert Doar, as Acting Commissioner of the New
Y ork State Office of Temporary and Disability Assstance, Suffolk County Department of
Socid Services, Janet Demarzo, as Commissioner of the Suffolk County Department of
Socid Services, Dan Hickey, as Associate Commissioner of the Suffolk County Department
of Socid Services and John Doe, School Didtricts 1-10, (collectively the “Defendants’), for
aleged violations
of the McKinney-Vento Act (“McKinney Act”) and the Equal Protection Clause of the
Fourteenth Amendment of the United States Condtitution. Plaintiffs seek to invoke the
provisons of 42 U.S.C. § 1983 to enforce the terms of the McKinney Act and the
Condtitution.

The Plaintiffs dlege that the Defendants are respongble for a sysemdtic falure to
provide homeless children in Suffolk County, New Y ork, access to education by failing to:

(2) locate and ensure enrollment of homeless children; (2) provide uninterrupted

4
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trangportation to enable homeless children to attend school; (3) provide immediate
enrollment to homeless children upon becoming homeless, and (4) provide education
sarvices that are comparable to the services that nonhomeless children receive. The
Paintiffs alege that homeless children are entitled to these educationd services through the
provisons of the McKinney Act and the Congtitution.

The proposed class representatives are Six home ess families with school-age
children in Suffolk County who dl alege that they have faced obstaclesin maintaining
enrollment in school. From the alegationsin the complaint, a common theme emerges. All
of the children a some time became homeless and, as a consequence of their parents
misfortune, missed weeks and sometimes months of school due to failures in transportation
or enrollment. For example, the W. family has four school-age children and one pre-school
age child who was denied access to Head Start. After becoming homeless, the family
moved from shelter to shelter, and with each move, transportation to and from school
stopped, thus causing the children to miss school for weeks a atime. Another plaintiff, SP.,
was out of school for more than two months while various agencies tried to determine who
should provide transportation for the child. 1n another example, A.B., was attending school
in the Middle Country Centrd School Digtrict until her family was placed in emergency
housing in Copaigue. Both schoal digtricts refused to admit the child—Middle Country

indsted she attend the Copaigue School District while Copaigue declined to admit A.B.
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without the proper paperwork. Asaresult, A.B. missed months of schoal.
Because amotion to dismissis potentidly dispostive, the Court will discuss that
moation firgt, followed by the motion for class certification.
[I. DISCUSSION
A. Motion to Dismiss
A court may grant a Rule 12(b)(6) motion to dismiss for falure to state a clam only
when “it appears beyond doubt thet the plaintiff can prove no set of factsin support of his

dam which would entittie him to relief.” ” Phillip v. Univerdty of Rochedter, 316 F.3d 291,

293 (2d Cir. 2003) (quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 2 L. Ed.

2d 80 (1957)); Katman-Glasel v. Dooley, 156 F. Supp. 2d 225, 226 (D. Conn. 2001).

The function of the Court is not to weigh the evidence that may be presented at trid but

ingead the Court mugt determineif the daims are legdly sufficient. Goldman v. Belden, 754

F.2d 1059, 1067 (2d Cir. 1985); see also King v. Smpson, 189 F.3d 284, 287 (2d Cir.

1999). The Court must construe dl reasonable inferences in favor of the plaintiff and accept

the dlegations contained in the dams astrue. See Desiderio v. Nationd Ass n of Sec.

Deders, Inc., 191 F.3d 198, 202 (2d Cir. 1999).
In deciding a Rule 12(b)(6) motion a court may consder “only the facts dleged in
the pleadings, documents attached as exhibits or incorporated by reference in the pleadings

and matters of which judicia notice may betaken . ...” Samuesv. Air Transport L ocal
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504, 992 F.2d 12, 15 (2d Cir. 1993). Therefore, a court must evauate whether the
dlegations in the complaint can sustain a cause of action under applicable law, and should
only grant the motion to dismiss if the plaintiffs can prove no set of facts in support of ther

clams that would entitle them to rdief. See Swierkiewicz v. Sorema, N.A., 534 U.S. 506,

122 S. Ct. 992, 998, 152 L. Ed. 2d 1 (2002); Grandon v. Merrill Lynch & Co., 147 F.3d

184, 188 (2d Cir. 1998).
Actions may be brought pursuant to section 1983 againgt state actors to enforce

rights created by federd statutes and the Condtitution. Maine v. Thiboutot, 448 U.S. 1, 4,

100 S. Ct. 2502, 2502, 65 L. Ed. 2d 555 (1980). In order to seek redress through section
1983, “aplaintiff must assert the violation of afederd right, not merely aviolation of federd

law.” Blessing v. Freestone, 520 U.S. 329, 340, 117 S. Ct. 1353, 1359, 137 L. Ed. 2d

569 (1997). Here, the Plaintiffs seek to redress the right of homeless children and youths to
have access to the same educetiond services that are available to children who are not
homeless. The Plantiffs dlege that thisright is found in the McKinney Act and the Equd
Protection Clause of the Fourteenth Amendment to the Congtitution. Therefore, the Court
must examine whether that right does exists under the McKinney Act or the Congtitution.

1 TheMcKinney-Vento Act

The McKinney-Vento Act was enacted in 1987 “to provide urgently needed

assistance to protect and improve the lives and safety of the homedess. ...” Pub. L. No.
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100-77, 101 Stat. 525 (codified at 42 U.S.C. § 11431(1988)). The Act required states to
assure that each child of ahomeessindividua and each homeess youth had accessto afree
and appropriate public education. 42 U.S.C. § 11431. Under the Act, Congress
authorized the Secretary of Education to grant funds to the States that comply with the
provisonsof the Act. 1d. 8 11432.

In 2002, the McKinney Act was reauthorized as part of the No Child Left Behind
Act (NCLBA). Pub. L. No. 107-110, 115 Stat. 1989. As part of the reauthorization, the
McKinney Act underwent agenerd revison, but the purpose of the Act remained to “ensure
that each child of ahomeessindividuad and each homeess youth has equd accessto the
same free, appropriate public education, including a public preschool education, as provided
to other children and youths.” 42 U.S.C. § 11431 (2004). Congress stated that
“[hJomelessness doneis not sufficient reason to separate students from the mainstream
school environment.” 1d. Thus, “[h]Jomeess children and youths should have access to the
education and other services’ that are needed to meet “student academic achievement
gandards to which dl studentsare held.” Id.

A court’srole in determining whether persond rights exist in the section 1983
context isto initidly determine whether Congress intended to confer individud rights upon a
class of persons. Gonzaga University v. Doe, 536 U.S. 273, 285, 122 S. Ct. 2268, 2276,

153 L. Ed.2d 309 (2002). “For a statute to create such private rights, its text must be
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‘phrased in terms of the persons benefitted.” ” 1d. at 284, 122 S. Ct. at 2275 (quoting

Cannon v. University of Chicago, 441 U.S. 677, 692, n. 13,99 S. Ct. 1946, 60 L. Ed. 2d

560 (1979)); accord Rabin v. Wilson-Coker, 362 F.3d 190 (2d Cir. 2004). In addition, a

court must “determine if Congress foreclosed a § 1983 remedy ether expresdy or impliedly
through the creetion of a comprehensive adminigtrative enforcement scheme.” Taylor v.

Vermont Dep't of Educ., 313 F.3d 768, 783 (2d Cir. 2002) (citing Blessing, 520 U.S. at

342).

Legidation enacted pursuant to the spending authority of Congress must clearly
manifest an “unambiguous intent” to confer individud rights. Gonzaga, 536 U.S. at 280, 122
S. Ct. a 2273. This standard recognizes that the typica remedy for state noncompliance
with federd spending legidation is action by the Federd Government to terminate the funds,

rather than a private cause of action for noncompliance. Pennhurst State School and

Hospita v. Halderman, 451 U.S. 1, 28, 101 S. Ct. 1531, 67 L. Ed. 2d 694 (1981). Thus,

adgnificant part of a court’sinquiry is whether the federd agency charged with administering
the funds has procedures by which individuas can complain about aleged failures by the
date entrusted with those funds. See Gonzaga, 536 U.S. at 280, 122 S. Ct. at 2273.

In Gonzaga, the Supreme Court recently found that a provision in the Family
Educationd Rights and Privacy Act (FERPA) did not create individua rights because the

focus of the statute was “two steps removed from the interests of individua students and
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parents.” 1d. at 287, 122 S. Ct at 2277; see 20 U.S.C. § 1232g9(b)(1). In other words,
“the gtatute only forbade the government from funding schools that demonstrated a * policy or

practice of disclosing student records.” Rabin v. Wilson-Coker, 362 F.3d 190, 201 (2d

Cir. 2004) (quoting Gonzaga, 536 U.S. at 287, 122 S. Ct. at 2277).

The Court in Gonzaga explained that FERPA focuses on the aggregate impact of
releasing educationd records, rather than being concerned with “whether the needs of any
particular person have been satisfied.” 1d. at 288. The Court noted that this was evident by
the fact that recipient inditutions need only “comply subgtantidly” to receive funding. 1d. at

288, 122 S, Ct. at 2278; see also Suter v. Artist M., 503 U.S. 347, 358, 112 S. Ct 1360,

1367, 118 L. Ed. 2d 1 (1992) (holding that no enforceable right under the Adoption
Assigtance Act of 1980, which required States receiving funds to have a“ plan” to make
“reasonable efforts’ to keep children out of foster homes).

The Court in Gonzaga recognized that in the past, spending legidation was held to
confer individualy enforcegble rights if the provison was focused on an individud dlass of
persons and imposed a mandatory obligation on the State. For example, in Wright v.

Roanoke Redeve opment and Housing Authority, 479 U.S. 418, 107 S. Ct. 766, 93

L.Ed.2d 781 (1987), the Court held that a provision of the Public Housing Act conferred
individud rights on the ground that the statute unambiguoudy imposed a“mandatory [rent]

limitation [on States, which| focuged] on the individua family and itsincome.” Id. at 430,

10
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107 S. Ct. at 773—74. In Wilder v. VirginiaHospital Assn, 496 U.S. 498, 522, 110 S. Ct.

2510, 110 L. Ed. 2d 455 (1990), the Court held that a reimbursement provision of the
Medicare Act conferred individud rights, on the ground that the statute “impose[d] a binding
obligation on States participating in the Medicaid program to adopt reasonable and adequate
rates.” Wilder, 496 U.S. at 512, 110 S. Ct. at 2518-19.

In both Wilder and Wright, “Congress |eft no doubt of itsintent for private

enforcement” because the statutes. (1) imposed a mandatory requirement on the States; (2)
provided for specific entitlements; (3) conferred entitlements on specific individuds, and (4)
did not provide individuas with sufficient administrative means of enforcing the requirement
againgt States that failed to comply. See Gonzaga, 536 U.S. at 280-81, 122 S. Ct. at
2274.

Inlight of these guiddlines, it is clear that Congressintended that the McKinney Act
confer individually enforceable rights. Indeed, the Court of Appedls for the Digtrict of
Columbia has held that the McKinney Act confers enforceable rights on homeless children.

Lampkin v. Didrict of Columbia, 27 F.3d 605, 611 (D.C. Cir. 1994). First, the Act

imposes a mandatory rather than horatory requirement on the State. The Act states that

“[hJomeess children and youths should have access to the education and other services that

11
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such children and youthsneed . . . .” 42 U.S.C. § 11431 (emphasis added). In order to
provide such services, States, including New Y ork, are granted funds which

shdl be used for the following:

() To carry out the policiesset forth in section 11431 of thistitle in the State.
(2) To provide activities for, and services to, homeess children, including
preschool-aged homeess children, and youths that enable such children and
youths to enrdll in, attend, and succeed in school, or, if appropriate, in
preschool programs.

(3) To establish or designate an Office of Coordinator for Education of
Homeless Children and Y ouths in the State educationa agency inaccordance
with subsection (f) of this section.

(4) To prepare and carry out the State plandescribed insubsection (g) of this
Section.

(5) To develop and implement professiona development programs for school
personnel to heighten their awareness of, and capacity to respond to, specific
problems in the education of homeess children and youths.

42 U.S.C.A. § 11432. These requirements are not optional and “substantial compliance”
or “reasonable efforts’ isinsufficient under the Act.

Second, the Act provides for specific entitlements by directing loca educationd
agenciesto carry out Specific activities. In particular, the loca educationa agency is
required to:

(i) continue the child's or youth’'s education in the school of origin for the

duration of homelessness-

() inany casein which afamily becomes homel ess between academic
years or during an academic year; or

(1) for the remainder of the academic year, if the child or youth
becomes permanently housed during an academic year; or

12
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(i) enroll the child or youth in any public school that nonhomeless stud
ents
who
live

the
atten
danc

area

whic
h the
child
or
yout
h is
actu
ally
living
are
eligi
ble
t o
atten
d.

42 U.S.C.A. 88 11432(g)(3)(A). Inaddition, the Act specificdly directsthat |oca educeationd
agencies—

(i) shdl immediatdy enrall the homeless child or youth, evenif the child or youth
isunable to produce records normaly required for enrollment, suchasprevious
academic records, medicd records, proof of resdency, or other
documentation.

(ii) The enrdlling school shdl immediately contact the school last attended by
the child or youth to obtain relevant academic and other records.

13
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(iii) 1f the child or youth needs to obtain immunizations, or immunization or

medica records, the enrolling school shdl immediatdly refer the parent or

guardianof the child or youthto the loca educational agency liaisondesignated

under paragraph (1)(J)(ii), who dhdl assg in obtaning necessary

immunizations, or immunization or medicd records. . . .
42 U.S.C.A. 8 11432(g)(3)(C). Thus, unlike other spending provisons that do not confer
individudly enforcegble rights, “the McKinney Act not only inform[g] the State in great detall
on how its plan is to be implemented, [it] imposeg] obligations that are independent of the
plan.” Lampkin, at 611.

Third, the entitlements conferred under the Act are directed at specific individuals.
Statutes that focus on specific individuas rather than policies or practices indicate
Congressiond intent to confer individudly enforcegble rights. Gonzaga, 536 U.S. at 287,

122 S. Ct. at 2277 (dating that FERPA'’ s provisions were “two steps removed from the

interests of individuas. . .”); see also Rabin v. Wilson-Coker, 362 F.3d 190, 201 (2d Cir.

2004) (explaining that “the statute only forbade the government from funding schools thet
demondtrated a ‘policy or practice of disclosng student

records’). By directing loca educationa agencies, rather than recommending statewide
policies, the Act confers entitlements to each homeess child, including: (1) the right of the
parent or guardian to choose the school of origin or the school where students enrall in the
location; (2) immediate assstance in obtaining immunizations or medica records necessary

for enrolment in the new schoal; (3) immediate enrollment in the school in which enrollment

14
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is sought; (4) comparable trangportation services to and from school. See 42 U.S.C. §
11432(9)(3).

Findly, the Act provides no “mechanisms for the adminigtrative enforcement of the
beneficiaries rights” Lampkin, 27 F.3d at 611. Under the Act, the Secretary of Education
is authorized to “make grants’ and “review” state plans, but is not authorized to take any
enforcement for violations of the Act. 42 U.S.C. § 11434. In Gonzaga, the Court
recognized that Congress chose to provide an enforcement mechanism in FERPA for
investigating and adjudicating violaions. Gonzaga, 536 U.S. at 288, 122 S. Ct. at 2278.
The Court tated that “[t]hese administrative procedures squardly distinguish this case from

Wright and Wilder, where an aggrieved individua lacked any federd review mechanism.. . .

and further counsd againg our finding a congressond intent to create individudly
enforcegble privaterights.” 1d. at 291, 122 S. Ct. at 2279. Under the McKinney Act, an
aggrieved individua has no recourse againg the federd agency that is granting the funds,
which srongly leads to the conclusion that Congress intended to provide an individud right
enforceable under § 1983.

Defendants reliance on Association of Community Organizations for Reform Now v.

New Y ork City Dept. of Educ., 269 F. Supp.2d 338, 339 (S.D.N.Y. 2003) (“ACORN”) is

misplaced. That case held that certain provisons of the No Child Left Behind Act did not

cregte individua rights enforceable under section 1983. Although the McKinney Act was

15
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reauthorized as part of the NCLBA, the McKinney Act pre-dated the NCLBA and differs
in severd important aspects.

Firg, the NCLBA has an aggregate focusin that it is a comprehensive education
reform statute amed at strengthening schools by holding States and loca education agencies
accountable. Seeid. at 340. In contrast, the purpose of the McKinney Act is to ensure that
each homeless child is given an equa opportunity to access the educationd system that the
NCLBA strives to enhance.

Second, athough both laws call for the State to adopt and implement a plan, the
focus of the NCLBA iswhether locd educationd agencies are maintaining “adequate yearly

progress.” 20 U.S.C. § 6316(a)(1)(A); see ACORN, 269 F. Supp. 2d at 344 (“The

provisions of the NCLBA . . . focus on two entities—states and local educationd agencies.
..."). On the other hand, the McKinney Act specifically focuses on how to ensure that each
homeless child receives the same opportunity and access to education as a nonhomeless
child. Congressdid not include in the McKinney Act that “adequate yearly progress’ would
be aufficient. The Act specificdly provides that homeess children “should have accessto
education and other services” and requires loca educationa agencies to ensure that children
not miss school due to the misfortunes of their parents. 42 U.S.C. 88 11431(4) &

11432(9)(3).

16
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Finaly, the NCLBA expresdy gives the Secretary of Education authority to impose pendties
for noncompliance. 20 U.S.C. § 6311(g)(2). Under the NCLBA, “there are remedies
avallable to the Secretary of Education to take action againgt afederd fund recipient who
falsto comply with legd requirements imposed by afederd education datute. . . "
ACORN, 269 F. Supp. 2d at 342. Thisisin stark contrast to the McKinney Act which
lacks any federd enforcement provision or individua remedy.

Thus, the McKinney Act, as previoudy held by Lampkin, evidences aclear and
unambiguous intent of Congress to create individudly enforcegble rights. The Act provides
mandatory entitlements to homeless children by clear and precise direction to state and locd
officids. The statute obligates State and locd agencies to perform in a gpecific way to
ensure that homeless children are provided an education on par with that of nonhomeless
children. Finaly, the lack of an enforcement scheme indicates that Congress intended to
confer rights on a particular class of persons. Consequently, the Plaintiffs can maintain an
action under section 1983 to enforce provisions of the McKinney Act.

2. The Equal Protection Clause

The Fourteenth Amendment of the United States Condtitution guarantees that no
date shdl “deny to any person within its jurisdiction the equa protection of thelawvs” Thisis
“essentidly adirection that dl persons amilarly stuated should be tregted dike” City of

Cleburnev. Cleburne Living Cir., 473 U.S. 432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 313

17
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(1985). Haintiffsin this case clam that homeless children in Suffolk County are not
receiving the same access to public school education enjoyed by nonhomeless children.
Discriminatory trestment by the government is sufficient to trigger assessment under

the Equal Protection Clause. See Lewisv. Thompson, 252 F.3d 567, 590 (2d Cir. 2001).

If government action interferes with a“fundamentd right” or discriminates againgt a* sugpect
class” it must be reviewed using the gtrict scrutiny andysis. Absent these circumstances,
government action will ordinarily survive an equd protection chalenge so long asthe action
isrationdly related to alegitimate governmentd purpose. Plyler v. Doe, 457 U.S. 202,
216-17, 102 S. Ct. 2382, 72 L. Ed. 2d 786 (1982). Further, in Plvler, the Supreme Court
acknowledged that athough public education is not a fundamenta right granted to individuas
by the Condtitution, neither isit “merdy some governmentd *‘benefit’ indistinguishable from
other forms of socid welfarelegidation.” Id. at 221. The Court reasoned that education
was S0 important to the American way of life and to the function of state and local
governments that any denid of education must be justified by some * substantid god” of the
State. 1d. a 223-24. Thisandyssamountsto a“heightened” or “intermediate scrutiny”
with respect to government action that results in deprivation.

Since Rlyler, the Supreme Court has declined to extend heightened scrutiny in regard

to education beyond the “unique circumstances’ of Plyler. See Kadrmasv. Dickinson

Public Schools, 487 U.S. 450, 108 S. Ct. 2481, 101 L. Ed. 2d 399 (1988) (holding that a

18
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public school digtrict’s charging of a user fee for bus transportation to school did not violate
the Equa Protection Clause). However, the Supreme Court implied that statutes which
create circumgtances that involve the pendization of children for the “illegal conduct of ther
parents’ and risk sgnificant and enduring adverse consequences to children should be
reviewed usng the Plyler rationde. 1d. Indeed, the Second Circuit gpplied the rationale of
Ayler when it ruled thet the denid of digibility for welfare benefits to children soldy because

of their mothers dien saus violated the Equd Protection Clause. Lewisv. Thompson, 252

F.3d 567, 591 (2d Cir. 2001). In determining the whether to apply heightened scrutiny, the
court stated that the denid of public education would present an even more compelling case
for heightened scrutiny than the postponement of welfare benefits.

In the ingtant case, the circumstances are Sgnificantly smilar to thosein Plyler. The
Faintiffs contend that homeless children in Suffolk Country are not receiving the same
access to public school education enjoyed by other children. Thus, taking the Plaintiffs
factud dlegations as true, the Defendants gppear to be pendizing these home ess children
because of the misfortunes or misdeeds of their parents. Further, in exacting the pendty, the
State Defendants are risking sgnificant and enduring adverse consequences to the children
by denying them access to a public education. On its face, the Flaintiffs warrantsthe
“heightened scrutiny” standard set forth in Blyler.

Under heightened scrutiny review, the Plaintiffs are not required to negate any
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reasonable conceivable set of facts that could provide any rationa basis for the classfication

of the children, as required when utilizing rationd basisreview. Bd. of Trs of Univ. of Ala

v. Garrett, 531 U.S. 356, 367, 121 S. Ct. 955, 148 L. Ed. 2d 866 (2001). In fact, the
Defendants failed to assert even onerational basis for the homeless children transportation
procedures currently in place in Suffolk County. Therefore, Plaintiffs have met their burden
of dating aclam under the Equa Protection Clause, which may be enforced under section
1983. Assuch, the Defendants mation to dismiss Planitiffs cause of action for failing to
assart afedera right under section 1983 is denied.
B. Class Certification

In determining whether a putative class quaifies for certification, the only question is

whether the requirements of Fed. R. Civ. P. 23 have been met. See Eisenv. Calide &

Jacquein, 417 U.S. 156, 177-78, 40 L. Ed. 2d 732, 94 S. Ct. 2140 (1974). The Court
assumes the alegations in the complaint to be true, and the burden is on the plaintiff to prove
that the putative class meets the four threshold requirements of Rule 23(a) and satifiesthe
requirements of at least one of the categories enumerated in Rule 23(b). SeelnreVisa

Check/Magtermoney Antitrust Litig., 280 F.3d 124, 133 (2d Cir. 2001); Caridad v. Metro-

North Commuter RR, 191 F.3d 283, 291 (2d Cir. 1999); Marisol A. v. Gidliani, 126 F.3d

372, 374 (2d Cir. 1997); Vengurlekar v. Slverline Techs, Ltd., 220 F.R.D. 222, 226

(S.D.N.Y. 2003).
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In deciding certification, courts must take aliberd rather than a restrictive approach
in determining whether the plaintiff satisfies these requirements and may exercise broad

discretion in weighing the propriety of aputative class. See In re NASDAQ Market -

Makers Antitrugt Litig., 169 F.R.D. 493, 504 (S.D.N.Y. 1996) (citing Korn v. Franchard

Corp., 456 F.2d 1206, 1208-09 (2d Cir. 1972)); see adso Pecere v. Empire Blue Cross

and Blue Shidd, 194 F.R.D. 66, 69 (E.D.N.Y May 2000). Whether the plaintiffs have
dated a cause of action or will prevail on the meritsis not a consideration for resolution of a
motion for class certification. See Vengurlekar, 220 F.R.D. a 226. While the district court
must engage in a“rigorous andyss’ to establish whether the plaintiff has met its burden of

proof asto certification, Caridad, 191 F.3d at 291, such a determination must not evolve

into a“preiminary inquiry into the merits” Eisen., 417 U.S. at 177.
Plantiffs seek certification of a class defined asfollows:

Class A: All school-aged children (as defined by New Y ork State Education
Law) who, on or after September 1, 2001: (1) have lived, are living or will live
in Suffolk County, New Y ork; and (2) during such period have been, are, or
will be “homeess’ as defined in the McKinney-Vento Act, 42 U.S.C. §
11434A.

and
ClassB: All parents, guardians or persons in aparental relationship for children

in Class A, who, on or after September 1, 2001: (1) have lived, are living or
will livein Suffolk County, New Y ork; and (2) during suchperiod have been,
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are, or will be “homeless’ as defined in the McKinney-Vento Act, 42 U.S.C.
8§ 11434A.

Ps’ Am. Compl. §117.

In support of class certification, the Plaintiffs set forth reports, which lead to the
inference that missed school days are not unique to the Plaintiffs in this action. The 2004-
2006 Education of Homeless Children and Y outh Program Report describes how pervasive
the problem is

There are some school didtrictsthat have not grasped and/or acknowledged the

legdity of the[McKinney Act]. Consequently the gapsthat exist are the same

as the gaps that existed prior to the authorization of the McKinney-Vento Act

due in part to the higtoricd rise in the number of families affected by

homdessness in Suffodk County.  These gaps include denids of
registration/immediate attendance for school due to dispute of “homeless’
declaration, lack of trangportation back to the didtrict of last attendance,
inappropriate placement, no placement, lengthy gapsinthe provisonof services
and/or placement, unfair disciplinary actions and poor, or no, access to support
sarvices. These gaps are reported in the daily requests for services received

by the Socia Worker responsible for the Suffolk County advocacy program

viathe Homeless Children and Y outh Grant.
Smes Aff. Ex. A.

Faintiffs dso alege that there are hundreds of children who are homeess throughout
Suffolk County. According to information from Suffolk County’ s Joint Task Force on
Homelessness, 2,300 people and an estimated 1,400 children were living in emergency
housing in November of 2002. The actud number of homeess children living in Suffolk

County is unknown.
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1. Rule 23(a)
To qudify for class certification, the plaintiff must first prove that the putative class
meets the four threshold requirements of Rule 23(a):

(1) the classis so numerous that joinder of al membersisimpracticable,
(2) thereare questions of law or fact common to the class, (3) the claims
or defenses of the representative parties are typica of the claims or
defenses of the class, and (4) the representative parties will fairly and
adequatdly protect the interests of the class.

Fed. R. Civ. P. 23(a); see ds0 In re Visa Check/Mastermoney Antitrust Litigation, 280

F.3d 124, 132-33 (2nd Cir. 2001).
a. Numer osity

Rule 23(Q)(1), generdly referred to as the numerosity requirement, requires that the
class be*so numerous that joinder of al membersisimpracticable” Fed. R. Civ. P.
23(a)(1). “Impracticable,” in this context, is not to be confused with impossible. Rule
23(a)(1) only requiresthat, in the absence of a class action, joinder would be “difficult” or
“inconvenient.” Vengurlekar, 220 F.R.D. at 227 (interna quotations and citations omitted).
“Haintiffs need not establish the precise number of potentia class members since courts are
empowered to make ‘ common sense assumptions to support afinding of numerosty.” ”

Nicholson v. Williams, 205 F.R.D. 92, 98 (E.D.N.Y. 2001) (quoting German v. Fed. Home

L oan Mortgage Corp., 885 F. Supp. 537, 552 (S.D.N.Y. 1995)).
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The Paintiffs submit that some 2,300 residents of Suffolk County—including
approximately 1,400 children—are homeless and live in emergency housing. Indeed, the
submissons of the Defendants confirm that the school districts ded with hundreds
of homeless children on adaily basis. But the Defendants argue that it would be practica for
numerous homeless plaintiffs to commence individud suits and then have them joined
because the members of the progpective class are geographically confined to Suffolk
County, New York. Thisarguments lack any semblance of common sense or practicality.

In Koster v. Perales, the court noted that impracticability of joinder is“even more

pronounced” when the plaintiffs are homeless. 108 F.R.D. 46, 50 (E.D.N.Y. 1985)
(certifying adlass of homeess families who were chalenging government policies).
“[H]omedess families are frequently homeless for short periods of time; thus, the actud
membership of the classisin condant flux.” Id. Smilarly intheindant case, the economic
gatus and trandence of most of the potentia class members makes individud suits next to
impossible. Accordingly, the Court finds that the Plaintiffs adequately satisfy the numerosity
requirement of Rule 23(a)(1).
b. Commonality

The commondity requirement set forth in Rule 23(a)(2) requires a showing that

common issues of fact or law exist and that they affect dl class members. However, the

individua circumstances of the class members can differ without precluding class
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catification. See Vengurlekar, 220 F.R.D. a 227. “Thecritical inquiry is whether the
common questions are a the core of the cause of action dleged.” 1d. (internd quotations
and citations omitted). Commonadlity is assumed where the plaintiffs seek declaratory relief

as opposed to individud relief. Port Authority Police Benev. Assn, Inc. v. Port Authority of

New York and New Jersey, 698 F.2d 150, 151 (2d Cir. 1983). The commondity element

of Rule 23(a)(2) is consdered a“minima burden for aparty to shoulder.” Lewis Tree

Service, Inc., 211 F.R.D. 228, 231, (S.D.N.Y. Nov. 2002).

Here, the Plaintiffs have common issues of fact and law that affect dl class members.
Legdly, the Fantiffs chalenge the failure of the Defendants to satisfy statutory and
condtitutiona mandates to ensure homeless children are enrolled and transported to school.
Factudly, the Plaintiffs are amilar in that they are dl children who missed schoal in part due
to the fact that they were homeless and were not enrolled in or provided adequate
trangportation to and from school.

The Defendants urge thet the legd issue can only be decided on an individud basis
because of the unique Stuation of each child. However, individudized relief is not what the
Paintiffs seek. The Pantiffs are chadlenging how the practice and policy of the Defendants
affects each individua child. Furthermore, because the proposed class members seek to

enjoin apractice or palicy, rather than individudized relief, commondity is assumed.
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Accordingly, the Court finds that the Plaintiffs have adequately proven the existence
of common issues of fact and law among the putative dass in satisfaction of the commondity
requirement in Rule 23(8)(2).

C. Typicality

Rule 23(3)(3), dso known as the typicdlity requirement, requiresthat “each class
member’ s clams arise from the same course of events and [that] each class member makes
amilar legd argumentsto prove [the] defendant’ slidbility.” Vengurlekar, 220 F.R.D. at 227.
Thetypicality requirement is meant to ensure that the class representative is not subject to a
unique defense which could potentialy become the focus of the litigation. Seeid. “Whenit
is aleged that the same unlawful conduct was directed & or affected both the named plaintiff
and the class sought to be represented, the typicdity requirement is usudly met irrespective

of minor varidionsin the fact patterns underlying individud clams” Robidoux v. Ceani,

987 F.2d 931, 937 (2d Cir. 1993); see dso Maisol A., 126 F.3d at 377 (holding that

plaintiffs can meet the typicdity requirement where “their injuries derive from a unitary
course of conduct by asingle system”).

Here, the Plaintiffs centra issueis whether the Defendants violated the McKinney-
Vento Act by failing to ensure that homeless children receive an education. The Defendants
rgect the notion that the Plaintiffs are typicd of the putative class by pointing out the

differences among each plaintiff. For example, the Defendants point out that one plaintiff has
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apsychiatric disability, another has attention deficit disorder, and another has emotiona and

socid problems. However, these differences are irrelevant to the centrd issue, namdly, that

the Defendants are not ensuring trangportation or enrollment of homeess children in schoal.
The Court notes that “typicdity, amatter closely rdated to commondity, is satisfied

when each class member’ s claim arises from the same course of events and

each class member makes smilar legad arguments to prove the defendant’ s liability.” Inre

Frontier Ins. Group, Inc. Securities Litigation, 172 F.R.D. 31, 40 (E.D.N.Y. 1997). Here,

the putative class, including the Raintiffs, put forth one claim based on the same st of facts,
that is whether the Defendants have violated the McKinney Act and the Congtitution due to
the unfortunate fact of being homdess. Thus, the plaintiffs have proven tha “the dams of
the representative parties are typical of the clams or defenses of the class’ and thus, have
adequately satisfied the typicdity requirement of Rule 23(3)(3).
d. Adequacy of Representation

The Defendants urge that the named plaintiffs cannot adequately represent the
interests of the class due to the individuaized nature of their particular problems. Rule
23(3)(4) requires that “the representative parties will fairly and adequately protect the
interests of the dlass” Rule 23(g)(4). Thereis“no smpletest for determining if aclass will
be adequately represented by anamed plaintiff” and “each case must be approached on an

individudized bass” InRelLilco, 111 F.R.D. a 672. In order to qudify, plaintiffs must
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“demondrate that thereis no conflict of interest between the named plaintiffs and other
members of the plaintiff class” Marisdl A., 126 F.3d at 378.

Defendants contention, that the individualized problems of each plaintiff conflicts
with the interests of the potentid members of the classis unavailing. Plaintiffs seek broad
based relief which would require the Defendants to ensure the education of homeless
children. Inthisregard, the interests of the class members are identical despite the
individuaized problems of each plaintiff.

Defendants dso dlege that one of the plaintiff’ s familiesis no longer homdess, and
thus cannot maintain standing in the action. However, the Defendants do not explain how
thiswill cause a conflict of interest. “[N]either a defense that may be asserted againg a
particular plantiff nor the posshility that a plaintiff's dam may become moot will necessarily
bar members of the class from obtaining the relief they seek.” Koster, 108 F.R.D. at 53
(E.D.N.Y. 1985). Accordingly, the Court finds that the Plaintiffs have sttisfied the
adequacy of representation requirement of Rule 23(8)(4).

2. Rule 23(b)(2)

In addition to satifying the four prerequisites established in Rule 23(a), the plaintiff
must prove that the putative class is maintainable under at least one of the categories

enumerated in Rule 23(b). SeeIn re Visa Check, 280 F. 3d a 133. Here, the Plaintiffs

request certification under Rule 23(b)(2). Under that rule, an action may be maintained as a
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class action when the “party opposing the class has acted or refused to act on grounds
generdly applicable to the class, thereby making appropriate find injunctive relief or
corresponding declaratory relief with respect to the classasawhole” Fed. R. Civ.
P.(b)(2).

The classic example of a class certification under Rule 23(b)(2) is where a party

seeksto declare alaw uncongtitutional. Koster v. Perales, 108 F.R.D. 46, 54 (SD.N.Y.

1985). Certification is aso proper where a government entity refuses to comply with federa
law. 1d. Actionsfor injunctive rdief will satisfy the requirements of Rule 23(b)(2) if the relief

sought will benefit the entire class. See Nicholson v. Williams, 205 F.R.D. 92, 99 (E.D.N.Y.

2001); see. e.q., Maisol 1., 929 F. Supp. 662, 692 (S.D.N.Y.1996); see also Baby Nedl

ex rel. Kanter v. Casey, 43 F.3d 48, 58 (3d Cir. 1994) (suggesting that Rule 23(b)(2) “is

amog automaticaly satisfied in actions primarily seeking injunctive relief”).

Defendants argue that certification under Rule 23(b) isimproper dueto the
individualized issues among the named Plaintiffs and the putative class members. The Court
does not agree that the issues of the Plaintiffs or the putative class are materidly unique.
Pantiffs seek, through requested injunctive and declaratory redlief, to remedy aleged
system-wide abuses that potentidly impact each and every homeess child in Suffolk
County, New York. In sofar asthe Hantiffs ask for injunctive relief and predicate the

lawsuit on the Defendants, the requirements of Rule 23(b)(2) are satisfied.
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Because the plaintiff has successfully fulfilled the requirements of Rule 23(a) and

Rule 23(b)(2), the Court holds that certification of the putative classis proper.
[11. CONCLUSON

Based on the foregoing, it is hereby

ORDERED, that the motion by the Defendants to dismiss this action pursuant to
Fed. R. Civ. P. 12(b)(6) isDENIED, and it is further

ORDERED, that the plaintiff’s motion for class certification pursuant to Fed. R.
Civ. P. 23isGRANTED initsentirety, and it is further

ORDERED, that the parties are directed to proceed with the bench trid,

commencing on October 27, 2004 at 9:00 am.

SO ORDERED.
Dated: Centrd Idip, New York
October 23, 2004

g ARTHURD. SPATT
United States Didtrict Judge
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