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IN THE UNITED STATES DISTRICT €OURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISTON

Ji.and@R. POE ; et wal.,

Plaimtiffs, BV - ACTTON- NG

TY-77-261-CA
V.
JAMEE - PLYEERS: et al.,

Defendants.
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POST-TREAT. BRIEF OF THE UNITED- STATES

Trial in this case was held on December 12 and
6. 17V SRS e o of this Court, the United
States orally moved at the opening of the trial to

participate as amicus curiae with full rights of a

PN BN COE s s R E @RS metion. At the clos@
of the trial, the Court stated that the United States
should submit a brief explaining its position. Pursuan@
to that request, the United States submits this Post-Tridas
Brief.

1. T CUESEI QNS PRESENTED

I hcEhenetat 20 01 of the"Texas Education
Code, as amended, and the written policy of the Tyler
1300 Skl clieain e shis statute, wielate thé Equal
Protection Clause of the Fourteenth Amendment.

2. Whether §21.031 of the Texas Education
case amended, and the written policy of the Tyler I.S.D.
implenagtinasthis statute interferes with efforts to
regulate immigration and naturalization in violation of

the Supremacy Clause of the United States Constitution.




3 ‘ﬁiether §21.631 of the Texas Education CodSl
as amended, and the Tyler I.S.D: written policy implemenis
Enrs - sStatute sdre in conflift with certain treaties of the
United States, and in violation of the Supremacy Clause of
the United States Constitution.

I1. . STATEMENT |

A. Proccdural History

Oﬁ September 6, 1977, plaintiffs, a group @#
Mexican aiiens not legally admitted into the United
Steirps sibiled o Compilaine g letion for Preliminary
Injunctioﬁ, and a Brief in Support of this motion againsis
the Tyler Independent School Districhéhallenging the
constitutioﬁality of a state statute, and the Tyler I.S5.00
implementation of this statute, which resulted in their
exclusion from the public schools of Tyler. The statutes
Texas Education Code, 821.031, as amended (Vernon Supp.,
1976) , provides:

¢a)  All ehildren who are eitizens of the United

States or legally admitted aliens and who are
the age of five years and under the age of

twenty-one years on the first day of September

of any scholastic year shall be entitled to the

1/ At the hearing on the Motion for Preliminary Injuncis
on September 9, 1977 the State of Texas moved to intervens
as a party defendant. The Court granted this motion. On
Jahuae A OEER TE s pllaintlffs filed a Motion to Amend
Complaint to Conform to the Evidence, seeking to add the
State as a party defendant. This motion was granted on
January 5, L3P,




(b)

! (c)

.control of him resides at the time he applies

for admission.

benefits of the Available School Fund

fer. that year.

Every child in this State who is a citizen
of the United States or a legally admitted
alien and who is over the aée of five years
and not over fhe age of twenty-one years on
the first day of September éf the year in
which admissioﬁ is sought shall be permitted
to attend the public free schools of the
district in which he resides or in which his

parent, guardian or the person having lawful .

The board of trustees of any public free
school district of this State shall admit intol
public free schools of the district free of

tuition all persons who are either citizens of
the United States or legally admitted aliens

and who are over five and not over twenty-one
years of age at the beginning of the scholastic
year if such a person or his parent, guardian
or person having lawful control resides within

the school district.

Seerion 1 @R lEsae imp lemented in the Tyler 1I.5.D. by a

poltey Cdambetiean Joly 15, ¥977. That poliey states:

The Tyler Independent School District shall
enroll all qualified students who are citizen$
of the United States or legally admitted

Sl el and who are residents of this schooll
g, free of tuition charge. Illegal
alien children may enroll and attend schools
im the Tyler Independent: School Distriet By
payment of the full tuition fee.
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A legally admitted alien is one

who has documentation that he or she

is legally in the United States, or a

person who is in the process of securing
documentation from the United States
Immigration Service, and the Service will
state that the person is being processed

and will be admitted with proper documentatiomn.

In their Complaint the plaintiffs challenged
the statute and policy on several grounds. First, they
alleged that the policy of excluding illegal alien childreni
from school is implemented only against those children who -
are of Mexican origin and thus discriminates invidiously on
the. basis of natiomal origin in vioclation of Title VIiES
the 1964 Civil Rights Act and the Equal Protection Clause of
the Fourteenth Amendment. Secondly, plaintiffs have allSimm
that in implementing this policy, the Tyler I.S.D. has S
to provide plaintiffs a legally sufficient opportunity &&
conteét the imposition of tuition and are denying plaintiffs
the procedural due process guarantees of the Fourteenth
Amendment. Thirdly, plaintiffs have alleged that the
imposition of tuition upon those children who are unable
to document their United States citizenship or legal
élien status discriminates against these children in
violation of the Fourteenth Amendment. Finally, plaintiffs
allege that the State statute and local policy invade the
exclusive jurisdiction of the United States to ;egulate
immigration and naturalization in violation of the Supreili
Clause.

e Court helld a hearing on the Motion fer
Preliminary Injunction on September 9, 1977 and on Septenis
1977 ent@red an@pder pranting this Motion, and prelimimSia
engeLaEEBe sl o 1. 5S. D. from (1) refusing to enrgll
miggr-pPlaifiteees 1n the Tyler public schools or requirisis

e




them to pay any—tuitioﬁ-fee; and (2) enforcing
their policy which implements Section 21.031 of the

Thixas Edecation Code. In its Findings of ‘Fact ‘and

Conclusions of Law enté;ea on the same date, the Court
conciuded that (1) illegal aliens are entitled to equal
protection of tha laws: (2) the discrimina&ion in this :
case is;based on wealth and results in the absolute .
denial of education for these children, and in these
circumstaﬁces strictscrutinywéas the appropriate standaﬂf/
of judicial review pursuant to the Fourteenth Amendment;
and (3) uﬁder this standard, there was a substantial
likelihood that the plaintiffs would prevail on the merits
of  hig cage. With regard to the allegation that the Staté
of Texas is attempting to regulate immigration in an area
which is preempted by federal law, the Court concluded that
plaintiffs had not yet made a clear showing of intentional
Congressional ouster of state regulation of education for
illegal alien children which was required by the Supreme
Couic im DeCliEiasvv. Bica, 424 H. 9. 351 (1976).

Txdal on the '‘metrits of this case was held
on December 12 and 16, 1977 at which further eﬁidence,
in addition to that presented at the September 9, 1977

hearing, was submitted.

2/ The Court added that it "is not prepared to say

that undocmented children are a suspect class which

must always be treated equally with citizens and lawfully
resident children, absent a compelling government interest.
The Court further noted that Supreme Court decisions invol
classifications of illegitimate children which stigmatizées
and penalized the children for a status which is beyond
e SEomEEERNE e e tod the Court's choice of a more
exacting scrutiny of the Texas law.

il e
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a. Background of the State Statute and Local FoltEms

Prior to the amendment to Sectioq 21.031 by the
Texas State Legislature, which became effective oﬁ
September 1, 1975, this section of the Iaw did not limit
tuition-free public educagiopmimd tho anompanying benefits
of state school funds to éhildren "who ;re citizens of the
United States or legally admitted aliens.'” Rather, all
children who were residents of a local school district
were to be admitted to the publae sehools, tuition-free.l/

Under the pre-1975 statute there is little evidence
of the number of illegal alien students who attended public
schools in Texas. In the Houston school district, several
illegal aliens were being excluded from school prior to the
1975 amendments B e e 20 -51y 292). When thil
was challenged, the Texas Attorney General issued an opinion
which held that under §21.031 alien children within the stat
are entitled to attend public school in the district of thes
residence regardless of whether they may be legally or
ill=calilvsmieiien the Infted States. (Ct. Ex. 1; Op. Atim
Gen TS R s e SHorE Ly afrfer this opinion, the
legislature passed the amendments in £21.031 which clearly
limited those children required to be admitted into publiec

4o

aaficols . pNE s teee 0 citizens and legal aliens.

3/ s Elifeaidi @ afee concerning whether or not -childreg
were residents of a local school district. See e.g.
ool NN e . (Civ. App. 1973) 498 S.W.
548 vel) m.r.e.

4/ Houston 1.S5.D. immediately adopted a policy similar
to that of the Tyler 1.S.D., which became effective at
the beginning of the 1975-76 school year.

5l



In Tyler, the school district continued Egz
admit illegal aliens in their school éystem in 1975508
7 aghildecn) and 1976-77 (24gschildren), but dig not.
report them as eligible studenté to the ftate; the cost
of ‘educdting these children came out of }ocal funds.
(Bx..: 1249, pp. 148=49) ~Rn TiERssi 7 t%e Tyler I.S5EN
adopted the policy implementing the state law because the
numbers began to increase and because they wanted "to
prevent Tyler from being a haven for families moving into
the distriét e gale @gn edagation. " (Tr., 9/9, p. LGN
Pursuant to this Court's preliminary injunction, the Tylc
B D ehrolling 38 illegal alien children this school

year. (Tr. 12/9, p. 149)

b. The Illegal Alien Population in Texas

--Basic to the issue of Mexican immigration into
the United States is the nature of the border between the
two nations. Unlike immigrants from Europe and the rest @&
the world, the Mexican has no great psychological or physic
obstacles in the path of his migration. Culturally and
economically, the northern states of the Republic of Mexico
are in many respects similar to the southwest region of
this country. (Preliminary Report, Domestic Council Comil

i/
oft JBlile/me " Al SEl 6 )

5 Sihi s doetm R peE R eilamitted to the Court and the
partds S o iboueSEnuary 5, 1978. Henceforth, it
Wbl RS e iTe el tomac LS . EX. L in this Brief.
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There has been a cyclical pattern in whiéﬁi
workers, primarily Mexican, hgve_beeﬁ imported and
exported” foom: this country.  Dge to the yiolence of
the Mexican civil war and 1abor.shortagés in this’
country with the advent of World War I, there was a
large-scale immigration of Mexican natio;als to i
country in the peigod from 1910-1924. (%r. 12/9, pp. l7-NS
S Ex.tl, B 68)—/ This dispersion continued until the
1930's when approximately 200,000 undocumented Mexicans
which wasvélose to 1/6 of the Mexican population, were
sent back to Mexico, causing a good deal of antagonism.
This was followed by the Bracero Program, instituted
during Vorld War II to meet labor shortages at that time,
which was an arrangement with Mexico for temporafy impor-
tation of workers. Illegal Mexican migration icreased
during the years of this program. Texas farmers, because
of Mexico's refusal to extend the Bracero Program into this
area for a time, probably hired more illegal Mexican alicis
than any other state. As a result, the Border Patrol laun@s
Operation Wetback in 1953-54, and nearly one million
apprehensions of clandestine Mexicans were made in one year:
(U. 8. B By plail)

The forces thch created and sustained the
“"Bracero' Program continue to persist. There continues
to be an economic demand induced by some employers in the

United States for Mexican workers. That demand is being

met by legal commuters and illegal aliens. Prospects of

SO N EelREE e Ehedeos an expert for the plaintiffs,
concludes that the prevalent attitude at this time was
that Mexican workers were desirable as laborers but not
settlers, because of racial and ethnic prejudice. A
temporary contract worker program was institutionalized
at this time to meet the needs of U.S. employment, but
to dlsesirass sefit lement (Tx712/9, p. 18)
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available employment are the maﬁor att}action drawing
illegal workers into the Uni;gg_Statés. This migration
is also enhanced by cultural affinity existing for many

| 5
generations between Mexican—Ameficans and Mexicans.
g "Ex. L, DD 71-72)1/ ,

Data concerning the numbers and Jharacteristics
of illegal aliens in this ‘country and in Texas are
severely‘handicapped by the enormous methodological
problems inherent in any attempt to count and describe

a9
a clandestine population. (IS TEEENEIERIERE 001 - 23)

"

As one expert for the plaintiffs stated, there is

no indisputable estimate available on (the number of
illegal aliems) . . . ." (Tr. 127 ESENEENE basing
its estimates of the illegal alien population primarily on
its apprehension rates, first made an estimate of two
million illegal aliens in the Unifed SEEEERSERRNECEL.

In the period of 1971-75 when apprehension rates increased,
the INS estimates increased to as high as twelve million.

This figure was reduced to six mITTICHESENRTEEEENEENETT. 12 /9

PP. 57-58) but recently the INS adopted a policy of no longe:

7/ Cardenas concludes that there eSS Titcrests
in the United States, both of employers and the federal

and state governments, in utilizing Mexican workers, but
that there has not been a corresponding interest in providi
Mexican workers the same opportunities immigrant workers
had from Europe to remain and settle in this country legal
This latter attitude was to a large extent permeated by
discrimination toward Mexican alient SN - 1O
21-22; See also U.S. Ex. 1, pp. S52°5E .

8/ The Domestic Council Report did aGESEENESERESEimates
of the numbers of illegal aliens in the United States,
apparently because of this problem N TEERIENSNES O )
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il i esiimates (Ur. 12/9, pp. 197, 212)7 ‘Outs s
consultants' estimates ranged from one of 8.3 million

made in 1975 and one of 3.9 million (between the ages

oF 18-t T April, 1973. (B, p. 12/9, pp. 55,60 NN
of plaintiff's experts made a rough estimate of four millio
illegal aliens in the United States, and!675,000 in Texas.
(Iice 42/ %, pp. 74-77)

Bécause of the lack of im-depth data concerniiss
illegal a;iens generalizations about characteristics of
this group'are difficult. From the information availablies
however, the following characteristics emerge: the vast
majority of undocumented aliens in the United States come
from Mexico; are young adults (mostly male and single),
badly educated, speak little English, primarily farm
workers. from rural areas, economically motivated, employed
at or near the bottom of the U.S. labor market, and incliiums

to send a major portion of earnings to dependents in his

or her homeland outside the United States. The typical ]

Mexican worker comes for short periods of time, up to siZ
10/

months at a time, It has. frequently been alleged that

illegal aliens produce a substantial drain on public servicé
such as welfare, food stamps hoépital pare, public educad@ﬂ
and others. However, several of the studies which base tiSS
conclusions on hard datz contradict this assertion. For

example, a study done in San Diego County, California indica

9/ Prior to this change in policy of the District Direcis
of INS for the Houston district (which covers 30 counties
in southeast Texas) estimated that there were 450,000 to
SE0OEESNEETo iens in his district, and close to one
ARSI R e O F Texas. (Tr. 12/9, p. 199)

10/ SSecisemexalily, U.S. Ex. pp. 132-149; See also, Tr. "
PE.. 22=2ael G- 70 .

T




‘thét of 9,132 welfare cases, only ten were known to
Be itecal "0 liens. The same study reports T ELIGNENE
Los Angeles, of 1400 cases only 56 were found to be illegal

aliens. In San Diego indications were also found that COS

problem of illegal aliens participating in public educatiom;

hospital services and food stamps were minimal. (U.S. Ex., 1,
158
pE. LA9=5Ey

B hes Tl eeal “Aliom Population im Tvlet

In Tyler the Spanish-surnamed population is
relatively small,'some 379 out of a total enrollment of
.approximately 16800, or “about 2749 (Tr. 9/9, p. 195; L
p. 150) The number of illegal aliens attending the Tyler
schools has remained relatively small; both before and after
the implementation of the Tyler policy in l977%g/The d
plaintiffs who testified at the preliminafy injuietion hearh@{
were all illegal aliens of Mexican heritage. They had been
living in'Tyler a relatively long period of time-one
family settled in 1964, another 1968, another 1969 and
a fourth in 1974?§/Most of the children had attended

the Iyler public seleols unfid implementation of the 1977

T L T BT

policy. None of the plaintiffs could afford the $1000

L4/ ;
tultion, s fhree of the faur plaintiffs indicated that

11/ In a study done by one of the plaintiffs' experts,

the findings of low use of social services were similar,
Oy 277 seii el s sl e had tused+hospitdls or clinics,

2.9% collected unemployment insurance, 3.7% had children

in U.8.Scheols, 1.4% had enrolled in job training programss
1.3% used food stamps and 0.5% had secured welfare, (Tr. s
pp. 72-73) This same study indicated that 3/4 of the sample
had social security and federal income taxes withheld, and
31% actually filed income tax returns. Several of those who
is not have the taxes withheld were being paid substandard
waga, e - (e B e tupd s - 71)

12/ “As noEedismmmasronty 38 illegal aliens presently attcum
Tyler schools.

13/ There was no explanation why some of the children who were
born after ‘the ‘date of settlement were not U.S. citizens. i
there was likewise no indication that plaintiffs brought thcEs
families initially, or that they did not periodically return
to Mezd e -

14/ However, Tyler officials indicated that two illegal alien:
did pay tuition te enroll their ehildren in school prior Lol
entry of the preliminary S iMEEcEERSTr. 9/9, pp. 187-1838
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they had federal and social security taxes withheld

from their paychecks; one family owned its home, while

the others rented. None of the plaintiffs had any reasonabl
expectation of becoming legal aliens or citizens because
they did not qualify under present law. (See generally,
T, 99, pp ad="134)

d. Reasons for the State and Local Policy

Dﬁring the early 1970's there was a growing
realization, particularly amongst superintendents of
local Texé§ school districts located on or near the
Mexican border, of the intensified migration of Mexican
citizens to the United States and the resulting increase
in school enrollment in these districts. (Def. Ex. 6,
Pp. 2-3) Yet, there was not at that time, nor has there
been since, any data provided on the impact of illegal
alien students on these districts.

As indicated supra, the passage of the amendment
to 821.031 in 1975 was apparently triggered by the State
Attorney General's Opinion requiring admission of all reside
alien students, whether legal or illegal. The record in
this case does not indicate whether or not local districts

15/
on the border, and elsewhere, had a policy of excluding

illegal aliens from their schools. The increasing concerd

of state officials with the increased migration of Mexicans
and its impact on schools prompted a Resolﬁtion by the Stass
Board of Education in July, 1975 which requested an in-deptl
study of the problem by the Texas Education Agency. (Def. 38

Pp. 4-5) As a result the Region I Education Service Center

15/ As indicated earlier, Houston I.S.D. did have a policy
of excluding some of these students in 1974-75 prior to the
Attorney General's opinion. Tyler I1.S.D. accepted such
students until this year.

2 T,




conducted such a study of 61 school-districts in
thirteen counties located on the border of Mexico.
This study (Def. Eﬁ. 6) and stftistics kgpt
recently by the Texas Education Agencyg/indicate that
the number of Mexican alien students in Texas schools,

particularly along the border, is increasing. Both

these surveys were conducted after passage of the 1975
law, and were admittedly indicative only of legal residen&
aliens in the schools. (Tr. 12/9 p. 184, 308) The T.E.A.
study cited the overcrowding caused by this migration,

burdens of educating additional low income, non or limitedf

English-speaking students and the financial strain that

this was causing local districts. (See generally, Def.
Ex. 0, e 1209, poy 302-307) -
.. The above research is admittedly inconclusive

as to what impact the inclusion and exclusion of illegal
-alien children in Texas schools would have on the state
educational system. Defendants presume'that the iﬁclusionf
of such students would add to the educational burdens of
school districts, particularly along the border and in
major metropolitan areas where they cluster, but have no
data to indicate the extent of the burden.. They further
presume that the added burden of educating these children
would detract from the education of legal resident aliens
and all other students in that district.

The two cities where there is some evidence as - 1

to the number of illegal aliens do© not present a clear

16/ T.E.A. statistics indicate that in 1975-76 there
were 44,799 Mexican alien students in schools and a
total of "2, 218000 total students in the state. In
1976-77 there were 51,239 Mexican alien students. (Tr.
1279, .pp. E£70-73)

19 .



-illegal alien students in the 1974-75 school year after

indication of the effect of their exciusion on the educational
program. In Houston, an estimate wag§ made in 1976

that there were anywhere between 4120 and 5626 children

of school age who were illegal aliens. (Tr. 12/9, p. 200)
Yet, whiether this estimate is eowprect or indicative oiff

the number of students who would be added to the school
district's enrollment is not clear. It seems apparent

that the Houston school district was required to enroll

the State Attbrney General's opinion in that year requiring
enrotlmentuor Slillgaal salion childisen. © Yet, the Directog
of ‘Pupil Services in the Houston 1.5.D. testified that thes
did not reduce their staff between 1974-75 and 1975-76 when
they excluded 11 laral <&l icmtehd ldren: from their schools
pursuant to the new state law.

In Tyleg, which is neither near the border nor
a major metropolitan center, the number of illegal alien
children is admittedly small. The policy appears to have
been adopted to discourage it from being a "haven" for
illegal taliens “adthough thege 1§ no evidence that its
previous policy of admitting such students was causing
any inrEseods TlleEalSat dem® . Indeed, the Tyler I1.S5.D.
experienced only a modest increase in the number of illegal
alien students from 1975-76 to 1977-78.

The i nlal RS HEN S Ndeeision to set tutition for
illegal alien students at $1,000 was arrived at by dividing
the total operating budget by the average daily attendance.
Yet, ‘Ehedr el anc 14l officer conceded that the
exclusion of illegal alien stﬁdents would not reduce the

LAt




R operating cost of the district this—ﬁazh. (Tr." 12/58
pp. 142-44) 1Indeed, as one plaintiffs' experts testific
school district experiencing a moderate loss of students
does not necessarily reduce its operating costs, and the
financial advantage to such a school district is minimal;-
on the contrary, such a decrease in enrollment can cause
financial problems for such a districf%L/

: ARGUMENT

1. +INTRODUCTION -

The problem of the large, and apparently growing
number of illegal aliens presently residing in the United
States is an extremely difficult one. The history of past:
efforts to aeport these immigrants apparently led the
Domestic Council Committee on Illegal Aliens to conclude
that “"massive depoftation is both inhumane and impracticarf
(U8, Ex. L "pe24 ) Recanktly, in August, 1977 the WHEEES
House proposed a set of actions designed to markedly reduce
the flow of undocumented aliens into this country and to
regulate the presence of the millions of undocumented alien
élready here. To reduce the flow of such aliens the follam
actions were proposed:

1. Make unlawful the hiring of undocumented
aliens, with enforcement by the Justice Department against
those employers who engage in. a ''pattern or practice' of sud
hirtna:

2. Increase significantly the enforcement of
certain federal laws which already prohibit the hiring

of illegal aliens.

17/ Seeliliy SO v 93-102. Such a moderate deelime
would not affect fixed costs such as administrative and
mainteénance costs, and debt services; and any reduction in
instructional costs probably would not be realized until
there was a substantial loss of students. Thus, a school
district experiencing only a moderate decline in the number
of students would lose some revenue from the state, based or
its decline in enrollment, but would not commensurately redt
costs, and could face a financial squeeze.

25
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3. Substantially increase resources available
to control the southern border and’other entry points,
in order to prevent illegal immigration.

4. Promote continued,gggperation wikth the
governments which are major sources of undocumented
aliens, in an effort to improve their economies and

their controls over alien smuggling rings.

In order to deal with the illegal aliens already
in this country, the President proposed to adjust the
status of undocumented aliens already in the country
as follows: (1) those who have resided in the United
States continuously from before January 1, 1970 to the
present and who apply with the Immigration and Naturalization
Service can have their status readjusted to permanent resident
alien status; (2) a new immigration category of temporary
resident alien is to be created for undocumented aliens who hav
entered after January 1, 1970 and prior to January 1, 1977 ai@
have resided in the United States continuously; (3) make no
status change and enforce the immigration law against those
undocumented aliens entering the United States after January l,

1e
1977.  In support of this proposal the President stated:

I have concluded that an adjustment of status

is necessary to avoid having a permanent

"underclass" of millions of persons who have

not been and cannot practicably be deported,

and who continue living here in perpetual fear

of ImmeeEEeRCREE DR ELes, the local police

employers and neighbors. Their entire existence

would continue to be predicated on staying outside

the reach of government authorities and the law's
pEotectammec (s, Bx., 2, p. 5)

]éy Soc b P REEENEE FEt s Court on January 5, 1978
entitled "The White House' and dated August 4, 1977.
ThicsSic i ciac e e U, 5. Ex. 2.

= W=




While passage of such legislation woul&~partid¥}y
moot this litigation the constitutional issues posed by

this case remain and would remain to a lesser extent even
197 . :
with passage. We turn now to those issues. :
IT. PLAINTIFFS ARE ENTITLED TO THE PROTECTION OF THE
EQUAL PROTECTION CLAUSE OF THE FOURTEENTH AMENDMERSS

; i
At the outset the Court is faced with! the issue

|

of whether the Fourteenth Amendment's equal protection
clause extends to illegal aliens. Section one of the
Fourteenth Amendment provides as follows:

No state shall make or enforce any laws

which shall abridge the privileges and

immunities of citizens of the United States;

nor shall any state deprive any person of

life; TERESREAsee property without due process

of law; nor deny to any person within its juris-

diction the equal protection of the laws.

The Supreme Court has never explicitly ruled on

3

this issue, but the plain meaning of the language of
the Equal Protection Clause and the implication of several
cases involving application of Fourteenth Amendment to legal
aliens leads to the conclusion that plaintiffs are entitled

to the coverage of the equal protection clause. It has long

been settled through a line of Supreme Court cases that

aliens lawfully in this country are entitled to the protectidss

both the due process and equal protection clauses of the

19« Baeh gfNeepnteaniiciigesmlaintiffs could adjust his or
her stdfus"in & smenner outlihed above; but, some undocumenti
aliens would remain in the class which was defined by Court
as "all undocumented school-aged children of Mexican origin

residing within the Tyler Independent School District.'" See
Order ot Ogkobengdse. AI7F.

20 As ploEnEERESEtnENal: in their brief, the paucity of
cases involving the rights of illegal aliens is most likely
explained by their fear of apprehension, and the resultant
efforts of staying out of reach of government authorities.
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amendment Yick Wo. v. Hopkins, 118 U.S.=S56"(1LaEas

Truax v. Raich, 239 U.S. 33 (1915); Takahashi v. Fisis

Game Cemmicsdien., 334;U.8. 410 (1948) ; Graham v. Richardsois

403 U.S. 365 (1971); Sugarman v. Dougall, 413 U.S. 634 NN

In Re Griffiths, 413 U.S. 717 (1973). It is likewise FiCE

established that in deportation proceedings involving illeg:
aliens, proceedings must conform to tra?itional standards
of fairness encompassed in the due process clause. The

Japanese Immigrant Case, 189 U.S. 86, 100-101 (1903);

Hews Vorlk® Siney . Ma@raeh, 339 1.5, 33, 49-50-(1950)

Kwon e Gl v Calldiaey 344 U8, 590, 598 (1953),;

Sl e e Sl el = 1051, 5. 206,212 (1953). More

recently, the Supreme Court in Mathews v. Diaz 426 U.S.

67 (L9986) imdscared in ddera,. that illegal aliens are entitle
to protectiomn of Ehe"due process clause:

There are literally millions of aliens within

the jurisdietion of the United States. The Fiftl§
Amendment, as well as the Fourteenth Amendment
protects every one of these persons from depri-

vas Rt i fe T iherty or property without due
process of law. Wong Yong Sung v. McGrath,

SO Ee e e 5L S llone Wine .. United States

Wed Wbe 206 238, see Russian Fleet v. United
States, 282 U.S. 481, 489. Even one whose presciss
in this country is unlawful, involuntary or transiiums
is entitled to that constitutional protection. Woni
Yong Sung, supra; Wong Wing, supra, 426 U.S5. at 78

The language of the Fourteenth Amendment equal
protection clause extends to '"any person within its
Jlel silie EReE I EMEE ST e lae Teal” that if "any person’”,
including an illegal alien, is entitled to protection from
deprivation of life, liberty or property without due proccss
of law, that coverage of the eqﬁal protection clause also
extends to the illegal alien. This has already been
recognized by some lower courts. In Bolanos v. Kiley,

509 B 2dnl028 S 1025 (2nd Cir. 1975) Judge Friendly state s
u SE
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. We can readily agree that the ‘due process
and equal protection clauses of the Fourteenth
Amendment apply to aliens within the United States,
and even to aliens whose presence here is illegal.
(citations omitted)

See also, Holley v. Lavine 529 F.2d 1254, 1296 (2nd Cith

1975) .gert. demn. 426 U.S. 954 (1976) -We would also il
in the case presently before the Texas state courts raisings
the same issue, the Court of Civil Appeals in dicta reached

the same conclusion. Hernandez v. Houston I1.5.D., No. s

(Pesz. Cars <dp. Now. 18, 1977) ?Slip Bpinion, at p.. A

L% . RSN ST NTEREST SERVED BY §21.031 AND THE i
FHBEERENTTNG POLICY SHOULD, BE SUBJECT TO A MOEE
SEARCHING INQUIRY THAN THE RATIONAL BASIS TEST
NOEMALLY APPLIED TO SOCIAL AND ECONOMIC LEGISLAT IGSS

The Supreme Court has ruled that classifications
by a State that are based on alienage are "inherently
suspect and subject to close judicial scrutiny." Graham @

Richardson, 403 U.S. supra, 403 U.S. at 372; Examining Boailm

W, FEhuss G s ueee . 2426 .8 572, 681-602 (1976); In 8

Griffiths, supra, 413 U.S. at 721; Sugarman v. Dougall, SHm

413 U Srsat il "Sia i e Cowrt stated -in Giraham:

Aliens as a class are a prime example of a
'discrete and insular' minority (see United
Sai s e ers - "ProduetsiCa, , 304 T.8. 144,
IFFeETNGLaR I Tor whom euch judicial sollc1tude
18 appEcETa aEan 403 U.3. at 372,

In San Antonio Indépendent School Dist¥ict v. Rodriguszl

481 U B RSN ) ThHie Supreme Court set forth the

following standard for the '"traditional indicia of suspectne

21/ " TEesTes e R e e i Ccneral's 1975 opinion reached
the same conclusion. (Ct. Ex. 1)




e thile class is &' . . saddled S5l
disabiditias, -or subjected to"suech alisEory
of purposeful unequal treatment, or relegated
te sweh 2 position, ef peliti®al powerléssmess
as to command extraordinary protection from the
majoritorian political process.

Section 21.031 of the Texas Education Code

does not distinguish between citizens and the entire

heterogeneous group of aliens in.the state; rather, it
discriminates only between citizens and legally admitted
aliens on the onehand, and all other aliens on the othcis
Yet, the Supreme Court in Nyquist v. Maucelet, 45 U.S.LiGS
(1977), has rejected an argument that because a statute
only distinguished within the entire class of aliené%%/it
did ‘met "mercant ngee wigids judkeial scrutiny:
The important points are that [the statute] is
directed at aliens and that only aliens are harmed
by it. The .fact that the statute is not an absolus
~bar does not mean that it does not discriminate agau
Ehiee Tact o8 o ions omitted) 45 U.S.L.W. at SN
In this context, we believe the Court should subject
§21.031, and the Tyler 1.5.D.'s implementing policy, tol
standard of judicial review similar to that applied in |
other alienage cases, even though it discriminates only
against a certain segment of the alien population in the

state. If anything, the class of illegal aliens meets thess

"traditienal indicia of suspectness" enunciated Rodrigucs

22/ The statute in question in Nyquist was a state assistés

program for higher education which was available only to
citizens and aliens who have applied for citizenship, orjss
the aliens are not qualified for citizenship, have filed§s
statement of intent to apply as soon as thev are eligiblel
Plaintiffs were lawful resident aliens who did not wish

to applyfor S Neitizenship and thus did not qualify THm
such assistance.
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to a greater extent than the larger classification of

all aliens. As noted in the record, this group has beSm
subjected continuously to unequal treatment. Because of
their economic status and their fear of government author®

and institutions, the class of illegal aliens presently
|
residing ih the United States has been described as a "sers
‘ b,
class" by one of the defendants' experts (Tr. 12/9, p. 246)

and a "éermanent 'underclass' "'by the President in his i
B
submission of proposals to deal with illegal aliens. (U.S.

Ex. 2):; in such circumstancesz,,3 the class has less politicaﬂ
: o
power than even legal aliens.
Other factors in this case add to the reasons

that the Texas legislative scheme should be subject to a

searching inguiry. While in Rodriguez, supra, 411 U.S§

at 35 the Court held that education is not among the
rights affgeded explicit or implieif protection by oug
Federal Constitution, it did note that if the legislatigs
would result in a clearly definable class of poor people
who were unable to pay a tuition assessed, resulting in the
absolute denial of education, then a '"far more compelling
set of circumstances for judicial assistance'" would exist.
A B.oST ST el see 5l so 411 TU.S, at 37. This

precigely the Sitnarion in this case - a class of poorz]

23/ The Court has applied a more relaxed standard of
scrutiny in cases where the Congress of the United States
makes distinctioms between aliens and citizens and within
the celases it SMSIC RS a T hews v, Diaz, 426 U.S. 67. ‘Eiis
the Court explained at length in Diaz and re-emphasized

in Nyquist ""Congress, as an aspect of its broad power
over immigration and naturalization, enjoys rights to
distihguish among aliens that are not shared by the states.'
45 WSS St s B, 8.




undocumented alien children who aré_hﬂébleAto pay
el Jewil F iomeet. By the «Rylesol . §.D. is absg%utely
excluded from receiving a public education. Moreover,

the Supreme Court, in justifying a relaxed standard of

inquiry of the Texas system of school financing in Rodrigue

stated:

Every step leading to the establishment of the

system Texas utilizes today . . . was implemented
in an effort to extend public education and to
Lipeawes dte dualify 7 .. ., The thrust of th

Texas system i1s affirmative and reformatory and,
therefore, should be s¢rutinized under judiciEs 1
principles sensitive to the nature of the states ’
efforts and to the rights reserved to the stakgs
umder Ehe Gemstitutliom. . 411%UTS. at 39.
Here, the amendment to §21.031 was passed after the State
Attorney General's opinion which interpreted state law to
mean that illegal aliens were entitled to tuition free
ediic it son mnd s sl Ped S s Timitatieon, and, in almoss
all instances, absolute denial of education to this class
of students. Nothing in Rodriguez detracts from recognitiis
of the Supreme Court that "education is perhaps the most

important function of state and local governments "Brown V.

Board of Education, 347 U.S. 483, 493 (1954); see cases G

Rodriguez, 411 at 30. Unlike the situation in RodrigucZus
all students were provided an '"opportunity to acquire the
basic minimal skills necessary for the enjoyment of the
rights of speech and of full participation in the politicas

process" (See 411, U.S. at 37), the absolute denial ofis

24/ In Tyler all the representative plaintiffs were unable
to pay the $1,000 tuition. Two of approximately 40 illegéd
alien children in the district were able to pay the tuitiol
Generally, throughout the state it is clear that illegal
aliens are a distinctly poor class.
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in this case—has a much more devastating impact on the

enjoyment of these rights. Indeed, the absolute denial of
education compounds the reasons that illegal aliens are
presently evolving into_g,;ermanent "underclass' alluded
to earlier. 1In such circumstances, we believe a higher
standard of judicial scrutiny is appropriate.

Finally, as this Court noted in its September 128
1977 opinion, the Supreme Court has recognized in its cases
dealing with illegitimate children, that a fundamental
concept of our system is freeéom from punishment in the
absence of ‘personal responsibility. As stated in Weber v.

AcoRnelEaslilee & Surety Co. 406 U.S, 164, 175 (1972):

v181tlng this condemmation on the head
of gl imfaevis 1]l Logigalamd unjust. Moreoveils |
Tmpeseins disability on the illegitimate child
is contrary to the basic concept of our system

. that legal burdens should bear some relationship

to individual responsibility or wrongdoing. Obv1mml%
no child is responsible for his birth and penaliziiifs
the illegitimate child is an ineffectual as well as 4
S e -way of det erring THe parent, |

The same reasoning applies to a certain extent to children i
who are illegal aliens; they have little or no control
over their status and yet are penalized because of this

status. We agree that this circumstance lends further

support for requiring a more searching inquiry of the
governmental Interest behind the classification in §21.031.
IV. -THE GOVERNMENTAL INTERESTS SOUGHT TO BE FURTHERED

B SRl 0 TEEEEET S T USTIFY THE DISTINCTION DRAWN BY
THE - SilfS U

Though the latitude given state economic and
cocialsrerl s oniile necesearily broad, see Dandridge v,
Williams, 397 U.S. 471 (1970), when state statutory classis
fications approach sensitive and fundamental personal rights
or create a suspect -class, a Court must exercise a strictes

seritiny e Eils sCatute. In our view, the stagdard of

= ks




inquiry most appropriate to this case was stated in

Examining Board v. Flores de Otero, 426 U.Ss. 572, 6OEE

We do not suggest, iiowever, that a State,
Territory oxr locd: govermment, or certaimly
the Federal Government, may not be permitted
some discretion in determining the circumstances
under which it will employ aliens or whether
aliens may receive public benefits or partake
of public resources on the same basis as citizai
In each case, the governmental interest claimed
to justify the discrimination is to be carefully
examined in order to determine whether that interest
is legitimate and substantial and inquiry must be
made whether the means adopted to achieve the goal
are necessary and precisely drawn.

25/
See also, Nyquist v. Maucelet, supra 45 U.S.L.W. at 4G

While not clearly articulated by defendants,

it would appear that the primary purpose of the challenged
legislation is to allow local school districts to target
their resources for the benefit of citizen and legally
admittéd alien students; that is, they assert that the
influx of illegal alien children and the cost of educating j
these students has lowered the quality of education for all
other students in the school district, and exclusion of il
illegal alien children from the local programs will lead tom

a more adequate education for citizen and legally admitted

alien students. While the improvement of the quality of
education for children in the state is a legitimate intelSms
the record in this case does not reflect that the singlingi@
of illegal alien children and effectively excluding them fro
school is necessary for achieving this interest. In Tyler €
school district would appear to have little additional monie
available to educate the students remaining after the

exclusion of approximately 38 illegal alien children in the

25/ This standard of review appears most similar to that

enunciated in recent Supreme Court cases which have examinec
statutory classifications based on sex. See e.g. Craig v.
Bengm. 429 is. 190, 197-99 (47 7); BReed v. Reed 404" 1=
71 (1971). While some commentators have analyzed this
standard as one which establishes an intermediate standard
of review between the traditional two-tiered equal protectit
inquiry, we beliewve the important point is that in the ‘ciiS
stances of this case, it is the most appropriate standard '@
inguiry. il

Lol




district. While they estimated that it costs $1,000 to
educate each student in the district, they conceded that

an insubstantial loss of stndents would not produce any

savings in the district (Tr. 12/9, p. 1l44), and thus woi
not free up any significant resources for the -education of
the remaining teachers. Moreover, as one of plaintiffs'

experts noted, school districts experiencing a declining

enrollment often are faced with financial problems rather
than increaééd revenues. They ;xpériencg a loss - in stats
aid because of a lower A.D.A., but the costs of operating

the schools may not be commensurately reduced primarily

because fixed costs are not reduced; instructional costs

ecannot be reduced unless there is a substantial decline in

enrollment.

In short, defendants do not appear to be claiming
that they wish to save money by this litigationgé—/ rather
they wish to use the money to guarantee an adequate educa-
tion for citizens and legally admitted children in the
state. The record in this case does not establish that the
"means adopted to achieve this goal" -- the virtual exclusion’®
of dllecalbilen Selilldien from the schools -+ jis necessarj

)
to accomplish the goal, or even that it is effective.
Defendants have likewise not clearly articulated

their reasons for designating illegal alien children and

excluding them from schools to achieve this goal. The record

28] Bven 1I savings were the primary interest of the defen-
dants thisswesuldsgihbeample justification in this case. T
stated in ShEe BRSNS Sonpaon, 394 U.S. 618, 633 (1969):
(The State) may legitimately attempt to limit
its expenditures whether for public assistance,
pull RGeS ol or any other program. © But a
state ne ot accomplish such a purpose by
invidious distinctions between classes of its
cbd el M C eould mnet fex example, reduce
expenditures for education by barring indigent
children from its schools.

= R




indicates that a'primary reason of the Tyler 1.S.D- was €8

prevent that system from becoming a "haven' for illégal
23/ iy
aliens. But, as the Supreme Court noted in Nyquist, suprais

this is not a permissible justification for discriminatons

state legislatiom:

Control over immigration and naturalization is
entrusted exclusively to the Federal .Government

and a state has no power to interfere. 45 U.S.L.W.
at 4658. 28 J

There also appears to be an assertion by the defendants thHatE
illegal alien children are designated since they are allegedly
not Contribuﬁing to tax revenues of the districts. But, as th
CoutL peinted owt, in its September 12, 8077 oplnion:

All the plaintiff parents in this suit have

lived in Tyler for three to thirteen years.

They all rent or own homes, thereby subjecting
themselves to property taxes, either indirectly

or directly. Many of the plaintiff parents are
employed and have shown evidence of having paid
federaE N isc e amdy social "sacurity taxes. Several
own cars, and it is undisputed that these cars are
subject to personal property tax. All undoubtedly }
pay Sdllegviess.  (8lip opinion at p. 12) k

Further, the evidence that is available on the illegal
alien population in general, demonstrates that the class
is not a major drain on our social services including public

education and that a high percentage pay federal and

social security taxes. 1

One further point shows the lack of legitimacy, and
even rationality, of the designation made by the State
in §21.031, Defendants by this legislation have excluded

a substantial class of students from their schools because

27/ ~Other portions of the record indicated that defendants
considered the legislation important in deterring illegal
it o e aNS R EENREe C e te . See Tr. 12/9, p. 304.

28/ Nyquist does not discuss the federal pre-emption issue
faise% in thiswcase and discussed in Section V of this Brief®
However, we believe that while a statute like this is not
pre-empted by exclusive authority of the federal government in
the area of immigration, it is impermissible for equal protect
purposes for a state to justify .a discriminatory classificats
on the basis of an interest that is essentially federal.

~ R
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of a circumstance for which the children are not responsible,
and which the children cannot rectifi. Yet, ‘the Stice requiré
these same children“to attend school (Tex. Education Codes
§24 032-21 . 033y By effectL?ély excluding this class from a
basic education, the state is thwarting one of its fundamenuﬂ}
educational policieé - to require an education of children i
residing in its state - and "spites its own articulated goalsfﬁ
Ste@leag v. Fllidgois, 405 U.85. 2648, 633..(1971)

In summary, we believe def?ndants have failed to meet
their burden éf justifying the effective exclusion of illegal
alien children from schools throughout the state. The stai@
interest in providing adequate education to citizen and legali§
admitted alien children is legitimate; but, ﬁere where such
interest is promoted by the effective exclusion of the illegal
alien children and where such exclusion does not perceptibly
advance that interest in Tyler, we do not believe defendants
have adequately met their burden of justifying such discrimi-
nation under the appropriate standards of the Equal Protection
clause.

This is not to suggest that there may not be less
drastic measures available for the state to deal with problems
that ViGcal seliceiis g iStercts face because of the influx of
illegal alien children. The record does indicate that this
influx in Texas is greatest in the border school districts and
some of the major metropolitan districts. If legislation were
tailered procisclss toedabat effectively the %ifblem where it

existed, such legislation might be justifiable.

29 Legislation designed to combat the problem and which
falie shor T e exclusion of resident illegal
children from school might be permissible. For example, in
California state statutes provide for state reimbursement to
the loeal st i@t For the actual cost of educating the il11ES
alien child, but requires local school officials to forward a
list e hamesof stud¢h children to the I1.N.S. See Calif, Cails
§§09507 ETTT

ey ol




V. _éECTION 21.031 -LSES NOT IMPERMISSIBLY—INTRUDE ON .
THE FEDERAL GOVERNMENT'S AUTHORITY IN THE AREA OF
IMMIGRATION AND NATURALIZATION.

The power to regulate immigration has long been

held to be exclusively a federal power. See e.g. Passcnges

eeas, 7 How. 283 (1849);“P;%derson v. Mayor of New York Sl

B.5. 259 (B876); Chy lmie v. Em@eman 92 U.S. 275 (1SS

Fong Yue Ting v. United States, 149 U.S. 698 (1893); Hium

v. Dawidowitz, 312 U.S. 52 (1941) But, as the Supreme I 1

re@ently stated-in DeCamas v. Bieca, 426 U.5. 351 (1970H

But the Court has never held that every

state enactment which in any way deals

with aliens is a regulation of immigration

gid S Celle hejowse pre-empted by Elis censtitutional

power, whether latent or exercised. 424 U.S. at 355.

DeCanas was a suit brought by migrant farmworkers
against farm labor contractors for enforcement of a Californid
state statute which forbid employment of "an alien who is not
entitled to lawful residence in the United States if such

employment would have an adverse effect on lawful resident

workers.'" The Court applied the test of Florida Lime andiSu

Growers Wi Dallla@RgeT 8. 132 142 (1963):

(F)ederal regulation . . . should not be deemed
pre-emptive of state regulatory power in the  absence
of persuasive reasons-either that the nature of the
regulated subject matter permits no other conclusion
or that the Congress has unmistakably so ordained.

The - Courthelid:
In this case, we cannot conclude that pre-emption
is required either because 'the nature of the
subject matter (regulation of employment of illegal
aliens) permits no other conclusion or because

'Congress has unmistaksbly so ordained.' 424 U.S.
at Ta9e,

The Court noted that even if the regulatory scheme might

have some purely speculative and indirect impact on immigrati
it does not thereby become constitutionally proscribed. 424
at 355. The Court would not presume that Congress, in enadis
the.Immigration and Naturalization Act, intended to pre-empt
authority to regulate the employment relationship covered by

California statute in a manner consistent with pertinent fede

law:
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Only a demonstration that a complete ouster
of state power-including state power to pre-
mulgate laws not in conflict with federal laws -
'was the clear and manifest purpose of Congress'
would justify this conclusion. 424 U.S. at 357

While DeCanas held that the Immigration and Naturalization

"

Act (INA) did contemplate some room for harmonious legislatidé
in the field of regulating eﬁployment relationships within t %
state, the statute still needed to be examined to determine
whether it “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress" inf
énacting the INA. The case was remanded. to the district courﬁ;
to make a determination as to "whether the statute can be
enforced without impairing federal superintendence in the fie;
424 U.S. at 363, '

In our view the case for federal pre-emption is no
strongermﬁere than it was in DeCanas. Regulation of education
like that of employment, is an important ﬁower of state and
local government. As was true with employment regulation,
there is no specific indication in either the wording or
legislative history of the INA that Congress intended to
preclude even harmonious state education regulations of aliens
in general, or the regulation of undocumented aliéns' educatior
in particular. |

Plaintiffs urge the Court to distinguish this case
from DeCanas primarily on the grounds that §21.031

leaves discretion with local school districts to define who

~a "legally admitted alien" is, a function which is exclusively

the province of federal government under the INA. The Court
in DeCanas remanded the case for a determination of whether the
phrase '"entitled to lawful residence'" in the California
statute has been enforced in a manner which impaired the

"federal superintendence of the field." 424 U.S. at 363

g .




obtaining such documentation. Thus, as construed in this

As with the Catifornia statute, there is on the face

of the Texas statute room for construction which ceuigs

conflict with the INA. But, the record in this case shows
that, as enforced, the sta;ﬁze has not been construed in
a manner that conflicts with federal law. Rather, the Tyler
1.S.D. has construed the term "legally admitted alien' to
mean whomever has appropriaﬁe documentation from federal
authorities indicating that he or she is legally within Gl

United States or even a person who is in the process of

case, the Texas state law does not uncoﬁstitutionally conflic@

with federal law, nor impair gfederal superintendence of '
0/

the field" covered by the INA.

VI, §ZESSE - BEGESSHOT SIMPERMISSIELY LNTERFERE WITH THE
FEDERAL GOVERNMENT'S AUTHORITY IN THE SPHERE OF
INTERNATIONAL RELATIONS.

In 1970 the Protocol of Buenos Aires, a treaty

amending the charter of the Organization of American States, i
1

was signed by the President. In specific reference to the
3

issue of educational opportunities to be provided, the treaty
L

amendments stated: ]

The member states will exert the greatest
efffer s, in =Z¢écordaince with their consti-
U ORI e sses, WE0 enanire the effective 1
exercise of the right of education on the |
following basis: i

30/ Plaintiffs also attempt to distinguish DeCanas

from thi= celolion thie sralnds that the Texas statute
somehow conflicts with those portions of the INA which
regulates the registration of minor alien children.

But, the short answer to this assertion is that nothing
in the Texas statute affects the registration requirements
of the act, much less conflicts with them.

Beag -




a. Elememctary education compulsory

fowehildfen of schéel age, shall

also be offered to all others who

can benefit from it. When provided by

the state it shall be without charge.
Plaintiffs have asserted th:g-§2l.03l interferes with
the federal governments' jurisdiction in the area of
international relations. We disagree

Lt s usieis dichited that SN Pratocol 1s a tredty

and that our federal constitution provides that treaties

made under the authority of the United States are part of the
supreme law of the land. A treaty, however, does not automat:
supercede local laws which are inconsistent with it unless the

treaty provisions are self-executing. Foster v. Neilson,

27 W.8. 2580 Nl4 RRga) . A eloser Logk at the Charter amgl

. the Profecplsmsntremis=aseletly that the cited provisions

are not self-executing.
When the Senate gave its advice and consent to

ratification of the Charter of the Organization of American

3

States, it attached to its regulation the following reservatiol

That the Senate give its advice and consent

to TatEiienitenm ot the Charter with the

reservation that none of its provisions shall

be considered as enlarging the powers of the

Federal Government of the United States or limiting

the powers of the several states of the Federal 1
Union with respect to any matters recognized under

the CopsEituisantas being within the reserved powers |
of the several states., U.S.T, 2484, T.I.A.S. No. 230N
CIEg5 1)

Article 4N REEE R Gee ]l o which amended the Charter,
contained similar limiting language: ''The member states

will exert the greatest efforts, in accordance with their

constitutional processes, to ensure the effective exercise

of the right to education . . . ." (emphasis added)
Shortly after President Johnson sent the Protocol
of Buenos Aires to the Senate for advice and consent the

Committee on Foreign Relations scheduled hearings which

saaleL




- powers of the federal and state governments within the Uniteds

~considerably the economic and social articles of the OAS ChSis

were held on February 6, 1968. The chief witness

before the Committee was Ambassador Linowitz, who played
a leading role in negotiating the agreement. Senator Fulbrig
asked him the following qufqzion: "Is there anything in thes

amendments which could be interpreted as changing the relativ

States?" The response was: '"'No, Sir," (Hearing before
Committee on Foreign Relations, U.S. Senate 90th Congress
Second Session on Executive L, 9Qth Congress, lst Sessiois
Amendments Eo the OAS Charter, %eb. G, 1968, p. 30). i
Committee apparently accepted this position. Moreover, in
recommending that the Senate advise and consent to ratificati@

the Committee concluded: '"Although these amendments expand

in the judgment of the Committee they do not expand U.S. obligg

in the economic and social fields." (Exec. Rept. No. 1, 90

4

2d"Secs. D Lk

In short, the réservation to the OAS Charter applied
equally to the Protocol amending the Charter, and the
purpose of inserting the qualifying language in Article 47
was to preclude the argument that the Protocol supercedes
local state laws in the administration of their school systems:I
In this light we do not believe that §21.031l interferes with

the obligations of the United States under these treaties.
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- CONCLUSION

For the reasons stated in_Sections TE - 1%
aboye , wesbeliewe that thig Court should find thas
8§21.031 of Texas Educatién.Code, as applied by the
Tyler 1.84D. in thelw July, 1977 pelicy, violates the
Equal Protection Clause of the Fourteenth Aﬁendment,

and that its enforcement should be permanently enjoined.
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