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I the Supreme Court of the Tnited States

Ocrtoser TERM, 1968

No. 488

Mes. Doris DanteEr axp Mrs. Rosaryn KYLES,
PETITIONERS

v.

Evewn Pavr, Jr., INDIVIDUALLY AND AS OWNER,
OPERATOR OR MaNAGER oF LAKE Nixox CLus

ON WRIT OF CERTIORARI T0O THE UNITED STATES COURT OF
APPEALS FOR THE BIGHTH CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

OPINIONS BELOW

The opinion of the district court (A. 47-62) 18
reported at 263 F. Supp. 412. The majority and dis-
senting opinions of the court of appeals (A. 64-90)
are reported at 395 F. 2d 118,

JURISDICTION

The judgment of the court of appeals (A. 91) was
entered on May 3, 1968. A petition for rehearing en
bane (A. 92-102) was denied on June 10, 1968 (A.
103). The petition for a writ of certiorari was filed
on September 7, 1968, and granted on December 9,
1968 (A. 105). The jurisdiction of this Court rests

on 28 U.8.C. 1254(1).
(1)
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QUESTIONS PRESENTED

1. Whether 42 U.S.C. 1981 and 1982 guarantee to
Negroes the right to purchase admission to a pri-
vately owned place of amusement, such as the Lake
Nixon Club, which is open to white members of the
general public.

2. Whether the Lake Nixon Club is subject to the
proseriptions of Title IT of the Civil Rights Act of
1964 under Section 201(b)(4) of the Act (42 U.S.C.
2000a(b) (4)) by reason of the operation on its
premises of an eating facility which is itself cov-
ered under Section 201(h) (2) of the Act (42 U.S.C.
2000a.(b) (2)).

3. Whether the Lake Nixon Club is a ““place
o-f * * * entertainment’’ within the meaning of Sec-
tion 201(h) (3) of the Civil Rights Act of 1964 (42
U.8.C. 2000a(b)(3)) and is thereby subject to the
proseription of Title IT of the Act.

STATUTORY PROVISIONS INVOLVED

Sections 1981 and 1982 of Title 42 of the United
States Code provide in pertinent part:

§ 1981. All persons within the jurisdiction of
the United States shall have the same right in
every State and Territory to make and enforce
contracts * * * ag is enjoyed by white eiti-
Zehs. * * &

§ 1982. All citizens of the United States shall
have the.same right, in every State and Terri-
fcory, as is enjoyed by white citizens thereof to
inherit, purchase, lease, sell, hold, and convey
real and personal property.

ﬂ—_—_—?—__i'
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The relevant provisions of Title II of the Civil
Rights Act of 1964 (42 U.S.C. 2000 et seq.) are as

follows:

§201(a) (42 U.S.C. 2000a(a)). All persons
shall be entitled to the full and equal enjoy-
ment of the goods, serviees, facilities, privi-
leges, advantages, and accommodations of any
place of public accommodation, as defined in
this section, without discrimination or segre-
gation on the ground of race, color, religion, or
national origin.

§201(b) (42 U.S.C. 2000a(h)). FEach of the
following establishments which serves the public
is a place of public accommodation within the
meaning of this title if its operations affect
commerce * * ¥:

(2) any restaurant, cafeteria, lunch-
room, lunch counter, soda fountain, or
other facility principally engaged in sell-
ing food for consumption on the prem-
ises Gl ! '3-(-;

(3) any motion picture house, theater,
concert hall, sports arena, stadium or
other place of exhibition or entertain-
ment; and

(4) any establishment (A) * * * (ii)
within the premises of which is physi-
cally located any such covered establish-
ment, and (B) which holds itself out as
serving patrons of such covered estab-

lishment.
§201(c) (42 U.S.C. 2000a(c)). The opera-
tions of an establishment affect commerce with-

2
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in the meaning of this title if * * * (2) in the
case of an establishment described in paragraph
.(2) of subsection (b), it serves or offers to serve
interstate travelers or a substantial portion of
the food which it serves * * * has moved in
commerce ; (3) in the case of an establishment
flescrlbed mn paragraph (3) of subsection (b)

it cu.stomarily presents films, performances’
athletic teams, exhibitions, or other sources of"
enter:tainment which move in commerce; and
.(4) in the case of an establishment desc’rib'ed
in pa,.ragraph (4) of subsection (b) * * *
there is physically located within its premises

an establishment the operations of which affec’;
commerce within the meaning of this subsec-
tion. For purposes of this section, “commerce”
means travel, trade, traffic, commerce, trans-

portation, or communication among the several
States * * *

STATEMENT

Lake Nixon Club is a privately owned place of
amusement located about 12 miles west of Little
Rock, Arkansas. Approximately 100,000 persons
patronize Lake Nixon each year (A. 43). The entire
esta}]?lishment contains about 230 acres and includes
facilities for swimming, boating, picknicking, sun
bathing, miniature golf, and dancing (A. 28—30’ 41).
Fox.' the convenience of its patrons, Lake Nixor; also
maintains a snack bar on the premises which sells
hamburgers, hot dogs, soft drinks, and milk pur-
chased from local suppliers (A. 12-13, 30-32; see
note 12, snfra). Gross income from the sa,l’e of
food was approximately $10,500 during the 1966 sea-

5

son, or about 23 percent of the total revenue for the
entire establishment (A. 13, 63).

The district court took judicial notice of the faet
that at least some of the ingredients of the bread
products and soft drinks sold at Lake Nixon had
moved in interstate commerce (A. 57). Fifteen paddle
boats which were used on the Lake were rented on a
royalty basis from an Oklahoma company (A. 28~
29), and two juke boxes maintained on the premises
were manufactured outside Arkansas (A. 62). Lake
Nixon was advertised over a local radio station and
in a monthly publication, designed to reach tourists
and visitors, which listed available attractions in the
Little Rock area (A. 55-56, see p. 32, infra).
The district court found that although it is unlikely
that an interstate traveler would break his tiip to
visit Lake Nixon, *“it is probably true that some out-
of-state people spending time in or around Little
Rock” have patronized Lake Nixon (A. 56-57).

Take Nixon has been operated as a racially segre-
gated facility at least since respondent Euell Paul,
Jr., and his wife purchased it in 1962 (A. 15, 41).
Tollowing the enactment of the 1964 Civil Rights Act,
the Pauls began to refer to their establishment as a
“private club” (A. 54). Patrons have thereafter been
required to pay a 25-cent ‘‘membership” fee, which
entitles them to enter the premises for an entire sea-
son, and, on payment of certain additional fees, to
use the swimming, boating, and miniature golf facili-
ties (A. 27-28). Although white persons are routinely
admitted to membership in the Lake Nixon Club,
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Negroes are uniformly denied membership or admis-
sion, because respondent feared that ‘“‘business would
be ruined’’ (A. 16, 44).

Petitioners, Mrs. Doris Daniel and Mrs. Rosalyn
Kyles attempted to use the facilities of Lake Nixon on
July 10, 1966, but were denied admission because they
are Negroes (A. 37, 44). Petitioners thereafter insti-
tuted this class action against respondent, alleging
that his policy of refusing Negroes admission to Lake
Nixon was in violation of Title IT of the Civil Rights
Act of 1964 and of 42 U.S.C. 1981. In their complaint
petitioners prayed for an injunction requiring re-
spondent to abandon the recially discriminatory ad-
mission policy at Lake Nixon (A. 5).

Although finding that Lake Nixon was not a “pri-
vate club” within the exemption for such facilities
under Section 201(e) of the 1964 Civil Rights Aect,
the district court denied relief, holding that the Lake
Nixon Club was not a covered establishment under
either Section 201(b)(3) or 201(bh)(4) of the Act
(A. 57-62). A divided court of appeals affirmed on
the ground that the evidence in the record failed to
establish any connection between Lake Nixon and
interstate commerce as required by the 1964 Aect
(A. 78). Neither the district court nor the court of

appeals dealt with petitioners’ claim under 42 U.S.C.
1981.

ARGUMENT
SUMMARY AND INTRODUCTION

The central issue in this case is whether an amuse-
ment facility open to the general public may, con-
sonant with the provisions of the (Civil Rights Acts

7

of 1866 and 1964, exclude Negroes sole'ly on the basis
of their race. Our submission is that 1t may‘not, be-
cause the two statutes, sometimes overlappglg, .bu.t
complementary, combine to outlaw all such diserimi-
nation. I, .

1. In 1866, Senator Trumbull of I]]1n01.s, Ch{nrman
of the Senate Judiciary Committee, de‘al/mg with one
of the problems which confronted the “Reconstrue-
tion” Congress, spoke of the need to guaranifee to the
former Negro slaves, whose freedom had Jl}st bien
secured by the Thirteenth Amendment, the right ““to
make contracts and enforce contracts.”’ Cong. Qlobe,
39th Cong., 1st Sess., 43. He described the bill he
introduced on January 5, 1866—which later be.came
the Civil Rights Act of 1866—as a measure designed
affirmatively to secure for all men wh?tt he ten.ned
the “great fundamental rights,” including the right
‘“to make contracts” (id. at 475). With Ijefer.en'ce to
the rights enumerated in the proposed leglslatlén, 't.he
Senator said the bill would ‘‘break down all chs.crlm-
ination between black men and white men” (ud. 'at
599). Speaking for this Court in 1968, Mr. Justice
Stewart said that, indeed, the 1866 Act “was meant to
prohibit all racially motivated deprivations of the
rights enumerated in the statute * * % weld gnes V.
Mager Co., 392 U.S. 409, 426. We submit that the right
to purchase entry to, and to enjoy the benfaﬁts of, a
place of public amusement is among the rights pro-
tected by the statute. (Infra, pp. 9-27.)

9. Addressing the Congress 97 years after Senator
Trumbull, President Kennedy, in his message of Fel?—
ruary 28, 1963, said (109 Cong. Rec. 3248, emphasis

added) :
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No action is more contrary to the spirit of
our democracy and Constitution—or more right-
fully resented by a Negro citizen who seeks
only equal treatment—than the barring of
that citizen from * * * recreational areas, and
other public accommodations and facilities,

To correct this injustice the President called for leg-
islation “to seecure the right of all citizens to the full
enjoyment of all facilities which are open to the gen-
eral public.”” (Hearings on Civil Rights before Sub-
committee No. 5 of the House Committee on the
Judiciary, 88th Cong., 1st Sess.,, Part II, p. 1448
(Message of June 19, 1963) ).

During the deliberations on the Administration’s
proposals, Representative Celler told the House Rules
Committee that Title IT “‘secks to remove the daily
affront and humiliation occasioned by diseriminatory
denials of access to facilities open to the general
public.”” Hearings on H.R. 7152 before the House
Committee on Rules, 88th Cong., 2d Sess.,, p. 91.
In the Senate, Senator Humphrey told his colleagues
(110 Cong. Rec. 6533):

The grievances which most often have led to
protest and demonstrations by Negro Ameri-
cans are the segregation and discrimination
they encounter in the commonly used and neec-
essary places of public accommodation * * *,
No amount of oratory and quibbling can ob-
seure the personal hardships and insults which
are produced by diseriminatory practices in
these places. * * *

* * ¥ We must make certain that every door
in our public places of amusement and culture
is open to men of black skin as well ag white.

—T_-l_—-—'—"-—
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to the shabby
we must put an end‘ .
‘flfleailrgg;lt of the Negro in public places vghilcllg
demeans him and debases the value o
American eitizenship. r
Title II of the 1964 Act, as finally passed, thoug

not unlimited in its coverage, was a “‘most co(;npSr:;
hensive” measure designed to a%chleve that eélg.U 2
Heart of Atlanta Motel V. United Sm{tes, ?} 394
241, 246; Miller v. Amusement Enterprises, A;:c., =
F. 2d 342, 349, 352-353 (C.A. 5) (en bane) ; ezmz ;
v. YMCA of Raleigh, 397 F. 2d 96, 1(?0. (Cf ; .t.
We believe it, too, encompasses the facility 1n suit.

(Infra, pp. 27-40.)

A IONS
1. RACIAL DISCRIMINATION IN THE SALLE OF ADMISSIOR

HE
TO THE LAKE NIXON CLUB VIOLATES SECTION 1 OF :;‘81
CIVIL RIGHTS ACT OF 1866 (NOW 420 B SC IO 4

1982)

ENT'S CONDUCT
A. SECTION 1981, ON ITS FACE, BARS RESPONDENT’S

Petitioners alleged in their complaint that 1'fzspond~
ent’s refusal to admit them, by ‘1'eason Qf their race,
into membership in the Lake Nu?on Club and 1;;) ui;
its facilities deprived them of 1'1ght§ secured };h t
U.S.C. 1981, which provides, in. pfartmentvpart, .tad
“All persons within the jurisdlct}on of the Um ed
States shall have the same right in every* S:d:e an.s
Territory to make and enforce ‘(z?ntracts ‘ as 1
enjoyed by white citizens ey aglee.d ot

Whatever doubts may once have surrou'n' e -
provision were settled by this Court’s decision, flsd
Term, in Jones v. Mayer Co., 392 U.S. 409, cogstrlllgrgg
49 17.8.C. 1982. Since both Section 1981 and Section
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derive from a single clause of Section 1 of the Civi]
Rights Aect of 1866 (14 Stat. 27),* it seems evident
the two provisions must be given comparable scope.
Thus, like the right to “purchase [and] lease * * *
real and personal property,” the right to ““make and
enforce contracts’’ without diserimination on the basis
of race is not limited to the legal capacity to engage
in commerecial transactions free from hostile state
action. It, too, is an every-day right to equality of
opportunity in business dealings—the ““same right”’
as is enjoyed by white citizens—which the 1866 Act

! Section 1 of the Act of 1866 read as follows:

“That all persons born in the United States and not subject
to any foreign power, excluding Indians not taxed, are hereby
declared to be citizens of the United States; and such citizens,
of every race and color, without, regard to any previous
condition of slavery or mvoluntary servitude, except as a punish-
ment for crime whereof the party shall have been duly con-
victed, shall have the same right, in every State and Territory
m the United States, to make and enforce contracts, to sue, be
parties, and give evidence, to inherit, purchase, lease, sell, hold,
and convey real and personal property, and to full and equal
benefit of all laws and proceedings for the security of person
and property, as is enjoyed by white citizens, and shall be sub-
ject to like punishment, pains, and penalties, and to none other,
any law, statute, ordinance, regulation, or custom, to the con-
trary notwithstanding.”

The “property” clause became separated when the rest of the
provision, slightly expanded and made applicable to resident
aliens as well, was re-enacted in haee verba as Section 16 of the
Enforcement Act of May 31, 1870 (16 Stat. 140, 144). The
property guarantee remained available to citizens alone as part
of the 1866 Act, the whole of which was re-enacted (by refer-
ence only) by Section 18 of the Enforcement Act of 1870, This
division was formalized in the Revised Statutes of 1874, the
“property clause” being codified as Section 1978, the rest ag
Section 1977, and persists today in Sectiong 1982 and 1981 of
Title 42 of the United States Code.

11

- . » o I.‘_
sectires against racial discrimination by prévatf 5261_
sons as well as public authorities (392 Ul. 3 ahat i
424). Here, also, Congress meant exact Fw ;
'd. that 1’1: intended ‘‘to prohibit all raglagy. m(zlk
S e he righ srated in the
ivati ights enumera
'l deprivations of the rig . |
V‘?‘lt;llte *p* *7 (4d. at 426, 436). ArArd‘ it WO‘l,Ifi_: s;em
‘Se cﬁally to follow that “the Statqte, thus construé}ze L 1:
aqva]id exercise of the power of Congress to 63];;;(;_
the Thirteenth Amendment’” (id. at 413). See diseu
ion infra, pp. 19-21. :
slo(r)ln i]jus face, therefore, Sect;on 1981'p;o(1111b1.ts 11i
i raei: tivated conduet whieh denies
private, 1aelallyv mo : i, TG i
interferes with the l\egrqes righ _, i
rch: hat which is freely sold to white
tracts to purchase that w Lt Rty
iti : ship in the Lake Nixon
citizens, That members g 1iohg
a contractual rel'ationshlp‘ can hardly be der;flitedly
record indicates that upon payment of the (athereafter
i hite persons
small membership fee, w. A
i ight for the remainder
“members”) obtained the rig : vt Tihal
the season to enter onto the premises at no addltlonlj
hé’trve and, on payment of additional fees, to‘ ma 2
1018(3 ;f Lalée Nixon’s amusement and enterta%m’r’n;n
facilities (A. 27-28). Even if the ‘“membership fee
entitled a patron to admission on only ?nle occiis;g;;
e . ' : r principles a
it 1 that under common law prineip ol
fﬁ 1.: ;)11(:2 of entertainment é6r recreation is rebabl d(;g
'1(; a contract. Watkins v. Oaklawn Jockey OéuF, o
fc[*‘ Supp. 1006, 1016 (W.D. Ark.), af?‘irmed., 18 ' .104
44.:0 (C.A. 8); Williams v. Kansas City, ﬂllz.s’zs(c));w% o
R, 85 ; Mo.), affirmed, g
. Supp. 848, 839 (\V.D.- E ;
f’? 5111p]é)C.A. 8), certiorari denied, 346 U.S. 826. As
M; Tustice Holmes said in Marrone v. Washington
; 333;097—69——3
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Jockey Club, 227 U.S. 633, 636, with reference to a
ticket of admission to a race track, ‘‘the purchase of
the ticket made a contract’ and gave rise to a right
““to sue upon the contract for the breach.’’?

It i1s of eourse unnecessary to decide here whether
every transaction or relationship which could formally
be characterized as “contractual”’ brings Section 1981
mto play. Thus, it may well be that membership in a
bona fide private club—not involved here (see p. 6,
supra, and n. 10, snfra)—and other purely social or
personal arrangements are beyond the intended reach
of the statute. Our present submission is only that
ordinary commercial contracts are covered, including
those relating to privately-owned places of public ac-
commodation, which—except for the race barrier—
admit all persons indiseriminately.

Indeed, that was the holding of Valle v. Stengel,
176 F. 2d 697 (C.A. 3), in which the plaintiffs sought
damages and injunctive relief, alleging that certain
individuals and police officers had discriminatorily re-
fused to admit them to the swimming pool of an

*We do not consider whether an admission ticket is viewed
as a contract under Arkansas law. In light of Jones, the fed-
eral courts will be called upon to develop a body of law as to
what, for example, constitutes “property” under Section 1982
and “contracts” under Section 1981. That determination should
not be made subject to the laws of the 50 State jurisdictions. E'rie
B. Co. v. Tompkins, 304 U.S. 64, notwithstanding, it is clear that
in order that there be uniformity in the disposition of such
matters as are within the area of federal legislative jurisdic-
tion, the federal courts are authorized to develop federal law.
E.g., Clearfield Trust Co. v. United States, 318 U.8. 363; Lex-
tile Workers v. Lincoln Mills, 353 U.S. 448, 457; Howard v.
Lyons, 360 U.S. 593, 597. See also United States v. Standard
0l Co., 332 U.S. 301, 307. : '
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in vi 1 f rights secured to them
Emz;el;}egtcpa;;gi? fgg;?tlzzdofhle gFourteen.th f&mend;’
Igent.‘ I‘n ‘1'(;ve1’sing the distriet court’s dlsrgssz(l)u(;t.
the complaint (75 F. Supp. 543 (D. NJ .)),h ‘Sies o
of appeals said (176 F. 2d at 702 (empha ,

1ed.) ) :

i )EPlaintiffs] were ejected ‘from the park, werle
assaulted and were imprisoned falsely, as 1? -
leged in the complaint‘,, 'h'ecaus.e the;y erre | ed
sroes or were in association with Negroes, an
?ve-re denied the right to make or e'nfm"ce. ({072
tracts, all within the purview Of (m.wl p'rohzbztzé
by the provisions of R. S. Section 1977 [
U.S.C. 1981]. .

Here white members of the general puphc were al:
lowed to make contracts giving them t.h('a right to ente}
and use Lake Nixon's facilities, Whll(.% petitioners,
Negroes, were denied that right. V\.Te believe that con-
duct constitutes a violation of Seetion 1981.

FRE ' T
TS FAC ARS RESPONDENT 8 CONDUC
B. SECTION 1982, ON ITS FACE, ALSO B

Although, in our view, the case is cle,arly embrace‘d
by Section 1981, we believe respond..e?lt s conduect aléo
violates 42 U.S.C. 1982—the provision construed.l.n
Jones v. Mayer Co., supra, which guarante.es all* eit.l;
zens, regardless of race, ‘“the same rig}it; 1
to * * * purchase, lease * * * [and] hold rea

5 Then 8 U.S.C. 41 and 42; Sections 1977 and 1978 of the
Riv]l;s(tlh Siiiuti;msement park and the swimming pool lo-
ca.ted. ﬁherein were private facilities open to the' pl‘ﬂ?hc(zi 1/(1}11)(11:.
the payment of an admission fee. Plaintiffs, Neggogit d;lil tov teh p
companions, alleged that, although the').r were m; be%m,lse ‘Of
park, they were denied e¥1try to 71,;he swimming l1‘)00
the application of a “white only” admission policy.
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and pgrsonal property.”’ * Indeed, nominal as it ms
‘bg, the membership fee in Lake Nixon Clul; éntit]ay
the p’a;tfgn to enjoy the real and personal propert EE
the facility. Whether the benefit is viewed as apkinvg :))f
tefnporz‘u"y lease or right of uge appertaming to thos
broperties, or as a species of Incorporeal personal ke
the transaction involves a “purchase.”’ e g
‘We do not press the point. Our submission i
mmply that the case is covered by Section »1981 IS
Section .1982, if not both. Whatever may be ﬁ"e Olt
appropriate characterization of the right tox eﬁl'os
the benefits of the Lake Nixon facility, we hav J(‘)y
doubt that a Negro who is excluded })5; ’reason of 11%(?
race :has 'suffered a loss of the freedom from I'a‘eial-d'ub
crimination seeured by Section 1 of the Civil Ri hlts—
Act of 1866. As the Court said in J ones (392 USg :
443), the Congress which acted to secure the Ne .1'. a’
freedom under the Thirteenth Amendment to ‘¢ ; ?eszi
come at pleasure’” and to “buy and sell Wheréfo’ci1 4
please” did exactly what it intended to do—*“to as ' m'}i
that a dollar in the hands of a Negro will pur;’;:;;

the same thing as lollar i .
A g as a dollar in the hands of a white

C. SUBSEQUE h (ME!
L DQi) FSN; ENACTMENT OF A PUBLIC ACCOMMODATIONS LAW IN
i > OT INDICATE ’IfHAfI‘ THE RIGHTS CLAIMED HERE WER
OND THE SCOPE OF THER 1866 LEGISLATION | =y

R.Wha,t has been said sufficiently shows that the Civil
1ights Act of 1866, on its face, reaches the discrim-

® Although petitioners did not plead 49 S
ﬁf‘;):nd f(2rv relief, th.e Courff may cI(;nsider iss[uyo.e:.(a}z.'islilglz?uiz "
1;;(5 ig)vllil%(m, Uui"tw Publishing Company v. Butts. 588 Ugr
d, - ~143; Swuilivan v. Little Hunting Park 392’U§ 6; .
and decide the case on that basis. See United Staites v Sck]wo;;:

Peggy, 1 Cranch 103, 110: -
US. 306, » 1105 of. Lamm v. City of Rock Hill, 379

_ﬁ
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inatory policy of the Lake Nixon Club—whether
under the «contract” clause of Seetion 1981 or the
“‘property’’ clause of Section 1982. However, because
we are dealing with a “place of public accommoda-
tion,” which was the special subject-matter of the
Civil Rights Act of 1875 ° (18 Stat. 333), held uncon-
stitutional in the Civil Rights Cases, 109 U.S. 3, the
(uestion arises whether the right to equal enjoyment
of such facilitics must be deemed excepted from the
coverage of the 1866 Act.

1. At the outset, we stress that there can he little
doubt that the draftsmen of the 1866 Act helieved
they were reaching places of publiec accommodation.
The 39th Congress, which passed the First Civil
Rights Act and framed the Fourteenth Amendment,
legislated against a background of common law rules
affording members of the public not suffering from
racial disability a legal right to use public convey-
ances and to obtain service in inns and hotels. See,
e.g., Frank and Munyo, The Original Understanding
of “Equal Protection of the Laws,” 50 Colum. L.
Rev. 131, 149-153; Ciwvil Rights Cases, 109 U.S. 3,
37-43 (Harlan J., dissenting) ; Bell v. Maryland, 378
U.S. 226, 295-299 (Goldberg, J., concurring). Ac-
cordingly, it may be supposed that the declaration
of citizenship and of the right to make and enforce
contracts in Section 1 of the Civil Rights Act was
meant, at the least, to confer on Negroes the ‘‘same

¢ Tn speaking of the Civil Rights Act of 1875 we refer to

Sections 1 and 2, which dealt exclusively with places of public
accpmmodation. Section 4 of the Act, outlawing racial diserim-
ination in jury selection, was vindicated in £ Parte Virginia,
100 T.S. 339, and is today codified as 18 U.S.C. 243. Sections
3 and 5 were jurisdictional provisions, presumably applicable to
the whole of the Act. '
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right”” to the services of public accommodations as
white citizens had enjoyed. Compare Ferguson v. Glies,
82 Mich. 358, 365; Donnell v. State, 48 Miss. 661.
Indeed, opponents of the Freedmen’s Bureau bill and
the Civil Rights Act argued, without contradiction,
that those measures would afford Negroes the right
to equal treatment in Places of public accommoda-
tion. See Cong. Globe, 39th Cong., 1st Sess., 541, 936;
ud. App. 70, 183 (Representatives Dawson and Rous-
seau, Senator Davis) ; Jones v. Mayer Co., supra, 392
U.S. at 433, 435 n. 68, Presumably, the proponents of
the Act offered no denial because they recognized that
this was, indeed, one inevitable consequence of grant-

ing Negroes equality before the law, even in the nar-

rowest sense. See Coger v. North West. Union Packet

Co., 37 Towa 145 (1873) ; Flack, The Adoption of the
Fourteenth Amendment 11-54 (1908). See also Sup-

plemental Brief for the United States as Amicus

Curiae, Nos. 6, 9, 10, 12, and 60, O.T. 1963, pp.
119-130.

This reach of the 1866 Act was made clearer by the
re-enaetment of the measure in 1870, after the adop-
tion of the Fourteenth Amendment, which had
confirmed the grant of citizenship to Negroes and
explicitly guaranteed ““equal protection of the laws.”
See Jones v, Mayer Co., supra, 392 U.S. at 436-437.
That understanding is reflected in the protracted con-
gressional debates on the proposals which culminated
in the Civil Rights Act of 1875, debates premised on
the same concept of “civil”’ rights which underlay
the declaration of rights in the 1866 Act. See Cong.
Globe, 42d Cong., 24 Sess., pp. 381-383 (Senator
Sumner) ; Gressman, The Unhappy History of Civil
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1 3-1336. There
Mich. L. Rev. 1323 :

oo to an existing dut‘y

in places of public

Rights Legislation,
was, indeed, specific reference

i tative Butler of Massa-
°1 Committee, Represen : ; :

;;irsitts told his colleagues, the bill whi(;g;ltlmately

e ivil Rights Act of —
enacted as the Civil Rig . ‘.

e * ¥ ¥ ogjyeg to no man any I'lg‘htS'W‘hl‘Ch he ilats-
not by law now, unless some hos_tlle Stat];a S aItl ’
ute has been enacted against hlm.*}{ee* egery
richt by this bill except what E
m;n * * * hag by the common law and ¢
law of the country. . :

9. The question remains: If freedom froxz‘l raj;zsl
rdiS(;rimination in places of public aceomm((;fia_11(;;1i o
already a federal right—secured by the 1V1‘ 4 g s
Aet’ of 1866, re-enacted in 1870—Wh}'7 t?en (’1715 @ 0

ress address itself to the subject again in 18- .n o
. We might simply offer the short answerdg;tfet :

¥ i , ates V.
b ice Holmes in United
the Court by Mr. Justice ime | g
387, rejecting the argu
Mosley, 238 U.S. 383, 381, lip. e
be read as reaching
U.S.C. 241 should not :
(13181(36 with voting rights because they W.ere i]i)leilﬁt(;f;iz
1 : : ““Any overlapping tha .
dealt with elsewhere: sl
11 might have escape :
may have been we i s "
i oved.”” Redundancy
or if noticed have been appr rved: :
rare in legislation of the period. Sc'se,'e.g., thg oyzraz)p_
éf Sections 241 and 242 of the CI;mm:l Ct(;1 eA?n i
i ig otected by the Fourteen

lied to rights protected T i

fmlant noticed in United States v. Williams, 341 UOSn

70 7;3 (opinion of Frankfurter, J.), 88 'n. 2 (optlm f

of, Douglas, J.), and condoned in United States V.

79 Cong. Rec. 340.
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Price, 383 U.S. 787, 800-806, 802 1. 11. This may be
10 more than another instance of duplication, But

there is another explanation for the Civil Rights
of 1875.

publie accommodations, hut to brovide g, more effec-
tive meang, through federa] enforcement, of vindicat-
ng rights which already had heen recognized. The
1866 law Provided no specific civil remedy for viola-
tion of the rights enumeratoed m Section 1, and its
eriminal provisiong were applicable only to eonduct
done “under color of law.”” See Section 2 of the Act,
now 18 U.S.C. 249, Negroes who were denied equal
treatment in Places of public accommodation were
thus forced to geek redress under State law op through
the uncertain remedies which might be availabie in
the federal courts. See Jones v. Mayer Co.,, supra, 392
U.S. at 414 n, 13. The debates og the 1875 law derm-
onstrated an awareness of the need for more effective
enforcement of the right: ““the remedy is madequate
and too expensive, and involvesg too much loss of time

The congressional response to this problem was the
dramatica.lly enlarged federa] role assumed by Seec-
tion 2 of the 1875 Act. Although earlier laws had eon-
fined criming] Denalties for interference with civil
rights (other than voting) to official conduet or con-
Spiracies, Section 9 made it a federa] offense (a mig-

[A—

: ivately and
even acting private
meanor) for any person, ‘ R mmoda-
gleo'ne to Zleny L el 1121 pu?h?fﬁileos to ini-
? g
. : directed federal o
tions. And Section 3 " lso pro-
tiate prosecutions under the Act. Section 2 also p

vided for a fixed penalty of $500 W}‘ﬁch the_aggmz;r:g
srson could recover from the violator 111 a th.‘
pbéli(;? exclusively in a federal court. .In s.hofc, A(;
:;parent purpose and effect of the Civil ?}Ci};t:n ; ncy
of 1875 was to focus particularly on one’ov ' Ii(;pri—
rights secured by the 1866 Act which was aﬁf ek
atz for especially stringent federa} el‘lfor](;eme a(;tment
is, of ecourse, a fully adequate basis for the en ,

of supplementary legislation.
i CIVIL RIGHTS CASES 18 NOT A
R o e e
A question remains whether the decision in thi
Civil Rights Cases, 109 U.S. 3, does not tm%clos:] f(:\l,v S
conclusion that the Civil Rights ACt off 186 I(;]lrlnoda_
racial diserimination in places of 'I)}lbllf,j aace(l)[1 e
tions. There are two possible difficulties: 3 he
rem'ised on the holding that the A.ct‘ of .1870 x?va,s u?n
fbnstitutional; the second on the dl‘StlllCthI} ('11 i{wnhts
the opinion between the 1875 Act and the Civil Rig
f 1866. . ' _~
AC1t OIns-o‘far as the Civil Rights Cases (:k}l(l}{@(}}il1 the
: ‘ Thirteenth an our-
of Congress under the ; e
fe‘:;vl:; f&mendlients to reach j%qyal dlSGI‘lmlnatl(;;l. I11111
Aaceomt odation, we think
i d places ofaaccomm !
i 1 t ruling has been
1 al thority of that ruling .
it plain that the au ' el
The underlying pre
croded by later decisions. ’ W B
: dment holding 1n
the Fourteenth Amen : s et
I - foreing the Equ
ghts Cases—that legislation enforcing ) —
gfftﬁition Clause can only reach diseriminatory con
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¢du;ct by persons invoking the shield of State law—was
rejected by a majority of the Court in United States
Z. Gluest, 383 U.S. 745, 762 (Clark, J., concurring)
181—78‘4 gopinion of Brennan, J.). But, fo,r present fr—,
poses, it Is enough to notice that the narrow view tzf)ken
in the Civil Rights Cases with respect to congressional
p(?xver under the Thirteenth Amendment is inconsLi stent
with Jones v. Mayer Co., supra. it
We recognize that the Court in J ones did not, in
terms, oYerrule the Thirteenth Amendment hold,in
of the Civil Rights Cases, there being no oeceasio tg
confront the ruling directly, See 392 U.S at 4:4:111 i
78. But the Court did expressly hold th.at. Section ”2-
-of .the Thirteenth Amendment authorizes legislation
which does more than merely restore legal capacit
to former slaves. Thus, it was stated that “Convresz
-h'as the power under the Thirteenth Amendmen?: k
jmor.mlly to determine what are the badges and trl?e-
;Emdents of.slafrery, and the authority to translate
that determination into effective legislation” (392
U.S. at 440). Accordingly, the Court expressly over-
rule(.i Hodges v. United States, 203 U.S. 1. a decision
holding—on the authority of the (vil Rz’g;zts Cases
th.at'Section 1981 could not validly bar racial di:—
glémnitiirll foecting a contract of employment (392
S, a -443 n. 78). And, in lan i
cable here, the Court broadly held (%l.‘l)zg%.fém;: Zig;b
Negro citizens Nort 0
the Thirteenth Amendl}inzrrll(’c1 f (;;tilr’ni:'}amo; ai‘:j:'em
dom—fll"eedom to ““go and come at pleasure(?:
and to k?uy and sell when they please’’—would
be left with “‘a mere paper guarantee” if Con-
gress were powerless to assure that a dollar in
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the hands of a Negro will purchase the same
a dollar in the hands of a white man.

At the very least, the freedom that Congress 18
empowered to secure under the Thirteenth
Amendment includes the freedom to buy what-
ever a white man can buy, the right to live
wherever a white man can live, * * * [ Notes
omitted. ]
The thrust of the Jomes opinion, we submit, is that
it is mot ‘“‘running the slavery argument into the
ground’’—as the majority in the Civil Rights Cases
supposed (109 U.S. at 24)—to concede congressional
power to attempt to eradicate the vestiges of the
slave system wherever they persist in the public life
of the community. Whatever the validity in 1883 of
viewing admission to places of publie accommodations
s a2 mere matter of “social rights”” (109 U.S. at 22)
and characterizing the diseriminatory exclusion by
the proprietor as involving only a discretionary deci-
sion “‘as to the guests he will entertain’ (109 U.S. at
24), that approach does not conform to the present
reality. Cf. the opinion of Mr. Justice Douglas, con-
curring, in Bell v. Maryland, 378 U.S. 226, 245-246,
952-283. In light of the old common law obligation,
imposed on at least some operators of public accom-
modations, it is difficult to appreciate that the privilege
of obtaining entry and service without arbitrary dis-
crimination was ever a mere ‘‘social’’ matter. But, at
all events, it is today more properly deemed a ““civil
right.”” Cf. Heart of Atlanta Motel v. United States,
379 U.S. 241, 251. In sum, we believe the constitu-
tional power of Congress under the Thirteenth
Amendment to reach racial diserimination in modern

thing as
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Places of public accommodations is no longer open to
doubt.

2. We have already elaborated our view that the
Congress of 1866 meant to outlaw the kind of dis-
erimination revealed by this record. Even assuming
the constitutionality of such an effort, however, the
Cwil Rights Cases may be invoked as apparently
reaching the opposite conclusion, as a matter of stat-
utory construction.

The objection, once again, is largely answered by
the decision in Jones v. }f ager Co. Tnsofar as the pre-
vailing opinion in the iyl Ruights Cases characterizes
the Civil Rights Act of 1866—in contrast to the Act
of 1875—as merely removing legal “disabilities’’ (see
109 U.S. at 22), without in any way controlling the
freedom of sellers to diseriminate on racia] grounds,
that view has been Squarely rejected by the Court.
K.y, 392 US. at 418-419, 436. And there is no better
reason to accept the apparently equally narrow view
of the “contract’’ clause espoused in that opinion. We

add only that, assuming Section 1981 can properly be
read as impliedly exempting certain personal trans-
actions, and assuming further there wag once a basis
for considering the purchase of entry to a place of
amusement as a purely “private’” contract outside
the scope of the provision, present elrcumstances

would now Justify treating such a transaction as a
covered ‘“public’’ contract,

E. THE PUBLIC ACCOMMODATIONS LAW OF 1964 DOES NOT AFFECT
. THE COVERAGE OF THE 1866 ACT

One final objection suggests itself - that enactment
of the Civil Rights Act of that year (42 U.S.C. 20002
et seq.), in some Way supersedes the provisions of the

|
:

1866 Act insofar as they deal with Vth‘e bagi;ig:f;z
matter. Here, too, Jones v. Mayer Co. mt o it
: in rejecting a compqrevble argument p s
dnswer' 1?er retation of the Fair Housing Title o le
(())I'l ?;lﬁt o? 1968 (42 U.S.C. 3601 et seq.) as repegl :
inl; »or- éualifying the “property’ provision of the
18?? (?)tffl tc‘(l)ilzfl.'se, the ui 1deI'$tandipg Q? th(.el leglglqt(z'tsu i;’
1964 as to the intent of t}::eilr pridezrelisogse;ain]y’ L
A is only very remotely re evant. | in]
2(;11:11:;1’5 O\Yei'i'i}ée the clear ihd.icz.xthr'ls g:nznt u;ailﬁfgg
and in 1875 that the original.C}Vll ngh‘rfs. (13 1‘uSt i
places of public afccom_modatlons. Accordmi 3;,h i} e
the Court did not look to the firaf’qers of t 0
Housing Law of 1968 to detgrmllle 'th? §eop5981 ;an-
tion 1982, here our construction of S(.actm%q i
not be affected by the views prevailing in h.‘ Et.hose
Congress. Nor is it even impo;ftarlt to knowv; (111 saeth
views were: whether one assumes thaif the .u o pit
of Section 1981 was or was not. app_rgcmtgdu; ; ﬂ,mt
is clear that Title IT of the Civil ngh’tﬂs Act o Rt
year was not intended to repeal or supersede or a
th(; O%Zmrij: . first—as the Court did in J’fmes '(5‘392
US at 413-417)—that there are substa.ntl.al d;:ifer;?
ences between the new law an.d tl}e old. "f:tlg & gf
the 1964 Act prohibits cliscrim}natlon on t”e Sas;i.on
“race, color, religion, or national @Jlgln ‘(‘ ec 111_
201(a)), while 42 U.S.C. 198'1 p.reéumz.lbly thii)lfl) i
cable only to race or color dlS'.(’I‘.lmlnatIOIl.. » i_
Section 1981, on its face, prohibits a]_l. racxallytmot
vated denials of the right todenter into con ;;Le ]‘:7
Title TT applies only to certain types of establish-




rréents: having some nexus with mterstate commerce
(Sections 201(b), 201(c)). Section 1981 is ecouched

i N . 7 - 3
n declaratory terms, without reference to any par-

T;rcular :mfod-e of enforcement, whereas Title TI emhod-
1Se's ? spemﬁq remedy provision (Section 204(-:;.))
1gn‘1ﬁcantly, the new law—unlike the old—express] :
provides for enforcement at the instance f))fesfly
Attorney General (Section 206), and the 1964 A :‘
.also created a Community Relations Service 1;.0 as Gt
1n‘ t}?e private settlement of disputes relatin ’"t 'b;"’
nggnsa’g)ry practices (Title X, Sections 10%1.-01001:‘
:C. 2000g-20002-3) to whi S 7
ref(?r éases brought under) Title TT ef]i)rﬂ’z}(ie C;::ll:tb ‘may
achieving voluntary compliance (Section 204(51))0;6 i
t I};l , m-ar_1y\ I:eSpeCtS t.he differences are eompar::LbIe
ot os? between Section 1982 and the 1968 housi
Iellzlvlwhl?h ‘:che Court noticed in Jones, Here, too S;nhf
gisc I;),W.IIS‘ 2 ge;enefa.l statute applicable on]y’to r-;.cia.]
mlnz.itlon * and enforceable only b ri-
vate parties acting on their own initiati\.re ”yx ?1]
the new legislation is “detailed” and sp:e'cia;' ud(:
enactment ‘‘enforceable by a complete arsenal fv ;'Z?i
eral authority” (392 U.S. at 417). Aceof(iirloi e"-
Wje a'ssume that the Congress of 1964 reco ni}g(iy ,thl {
vitality and applicability of the Civi] Righg;:-s jct E‘
18-66—‘?111 assumption apparently indulged b ’tlo
Court in f]ones with respect to the drafters gf thle
1968 110}1s1ng law—Title IT can properly be vi 5
as §pecral supplementary legislation replacin ev;i
nullified Aect of 1875, but leaving’ Sect'l A
untouched. 8 s
3. ;t may be objected that our conclusion is sound
only insofar as it focuses on those provisions of Tll}ﬁe
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IT which add substantive guarantees or remedial
machinery and ignores the fact that the new law in
some respects retrenches on the broad coverage of
Section 1981. The answer is that, confronted with
the same situation with respect to the 1968 housing
law, the Court in Jones did not on that account find
a pro tanto repeal of Section 1982. The same result
is compelled here.

There are of course many possible explanations
for the limitations of the 1964 Act. Some were merely
responsive to the Commerce Clause approach of the
Jegislation and then prevailing constitutional doubts
concerning the secope of congressional power under
the Thirteenth and Fourteenth Amendments. Most
likely, the full reach of Section 1981 in this area was
not then appreciated.® But it does not follow that
Section 1981 was repealed sub silentio. On the con-
trary, Title IT expressly preserves pre-existing rights
under federal law and that provision must of course
he honored whether or not it was then recognized
that Section 1981 was an operative statute with re-

spect to public accommodations. Cf. Jones V. Mayer,

supra, 392 U.S. at 437.
4. The savings clause is as follows (Section 207(b)

of the Act, 42 U.S.C. 2000a-6(b) ) :

49 U.S.C. 1981 and 1982 were briefly noted in the hearings
on the Civil Rights Act as at least prohibiting State-sanctioned
discrimination in places of public accommodation (Hearings on
S. 1732 before the Senate Committee on Commerce, 88th Cong.,
1st Sess., p. 134 (Senator Prouty and Attorney General Ken-
nedy)). It does not appear, however, that Congress understood
those infrequently-used statutes to have the reach which has
been confirmed by this Court’s construction of 42 U.S.C. 1982

in Jones.




B —

* % % 7 ] i
[NJothing in this title shal
S ‘ s title shall preclude
mdw@ual or any State or local agency frz'l;lrflr
as‘seé‘tmg any right based on any other Federal
io; : gz}te. law not inconsistent with thisltitle
noc (111 ing z.l,ny'stat_u’re or ordinance requiringf
Bt 210 I;s;mémtr}atlon In public establishments or
ce odations, or from pursuing L
eivil or eriminal, which m el e
O erim : h may be availahl
goii the vindication or enforecement of such 120'1;10:‘,1.
] Wll.l be 1,1’()tlc-ed that only rights under laws “t;lot
izlc-r?nm]sjtintl with Title IT remain enforceable That
§ 1o obstacle here, however, To th :
: AR5 . . Lo the extent that Sec-
tlont1981 PthlbltS racial diserimination by esta'blisez—
‘I‘I‘len S V.Vhlch are not covered by Title IT. it is ‘n t
mconsmte?lt” with the 1964 Act in the’ ordina ~
]sense .that 1t contradicts the basic purpose of the nervsv’
1511;;1 ,t 1’; IobVlously 1s designed to vindicate the same
- Moreover, the reference to Stat
local ordinances makes i th o S
es 1t clear that a law with
generous coverage was not ““inconsi i g b
1 : onsistent” in the sens
gisgdn];:l?. tFor 1t goes without saying that Congres:
: intend to invalidate State rovii i
reach places of public accom righ el
:ommodation left unr
by the new federal law. T o gy
Ta . It would be turnine th
ute on its head to read into i et i
0 1t a purpose to confer
1(3)(:7& ners (Ef non-covered establishments a federal rig(})ll’;
practice racial discrimination 1 i
local legislation prohibiting it. Wi L
The conclusion that 42 U
-S.C. 1981, which i
: mple-
;nel'its. the. Thirteenth Amendment, is I'G’apea,led inss;:r
I; 1t applies to establishments not covered under Title
1Ezaln rest on-ly ‘on. the premise that Congress delib-‘
erately determined in 1964 that the Commerce Ola;use
was to be the exclusive basis for al] federal regulation
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in respect of racial discrimination in publiec accom-
modations. There is no evidence of any such deter-
mination. Cf. United States v. Johnson, 390 U.S. 563,
566-567.° Nor is there any other indication that Con-
gress meant to repeal the Civil Rights Act of 1866
in this respect. The result is that Section 1981 stands

unimpaired.

II. THE EXCLUSION OF PETITIONERS, BY REASON OF THEIR
RACE, FROM THE ENJOYMENT OF THE FACILITIES OF
LAKE NIXON CLUB VIOLATES TITLE II OF THE CIVIL

RIGHTS ACT OF 1964
Section 201(a) of the Civil Rights Act of 1964 (42
U.S.C. 2000a(a)) guarantees to all persons, “without
diserimination or segregation on the ground of
race [or] color,” “the full and equal enjoyment of
the * * * services, facilities, privileges, [and] advan-
tages * * * of any place of public accommodations.”
The Act prohibits any person from withholding or
denying the right secured by Section 201, and author-
izes an aggrieved party to institute a civil action for
preventive relief (Sections 203(a) and 204(a), 42
U.S.C. 2000a-2(a) and 2000a-3(a)). Both the district
court and the court of appeals held that petitioners
were not entitled to relief under the 1964 Act because
TLake Nixon Club is not a place of public accommo-
dation as defined in Section 201. For the following
reasons, however, we conclude that Lake Nixon 1is
covered under either Section 201(b)(4) or Section
> Wo note that our interpretation of Section 207(b), since it
relates to the enforcement by individuals of rights not specifi-

cally provided by Title TT, is also fully consistent with the posi-
tion taken in the dissenting opinion in United States v. John-

son, see 390 U.S. at 568 n. L




201(b)(3) of the Act (42 U.S.C. 2000a(b) (4), 42
U.S.C. 2000a(b) (3)).

A, SECTION 201(b) (4) BRINGS LAEKE NIXON
OF THE 1964 ACT

WITHIN THE COVERAGE

In addition to the specific types of establishments
which are covered under Sections 201(b) (1) to 201
(b)(3) if their operations affect commerce, Section
201(b)(4) extends the Aect’s prohibition against dis-
crimination to any establishment which has g covered
establishment located on jts premises and which holds
itself out as serving the patrons of the covered estab-
lishment. Respondent’s testimony at trial showed that
Lake Nixon maintained g snack bar for the con-
venience of patrons who used its other facilities.
Thus, if the snack bar operation is covered under
Section 201 (b) (2), the entire establishment would
be brought within the coverage of the Act. The dis-
trict court held, however, that Section 201(h) (4) was
Inapplicable because Lake Nixon was a single enter-
prise whose prineipal business was the furnishing of
recreational facilites, so that the snack bar could not
be considered a Separate establishment covered under
the Act (A. 58).

The distriet eourt’s ruling misconstrues Section
201(b) (4). Two of the major proponents of the bill
explained to their colleagues in the House and Senate
that a department store or other retail establishment

**This case does not present any question under the “private
club” exemption of Section 201(e) of the Act (42 U.S.C.
2000a(e)). The district court found that Lake Nixon Club,
despite its “membership” requirement, would not come “within
the terms of any rational definition of a private club which
might be formulated” under Section 201(e) (A. 57), and

respondent did not challenge that finding on appeal.
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have
which would not otherwise be covered would ha

i “lunch coun-
basis if it contained so much as a lu

ter.” Hearings on ILR. 7152 before the House
ter.

Committee on Rules, 88th Cong., 2d Ses;z()?((é[:zz:sr
sentative Celler); 110 Cong. Rec. 7406—4C hbipiain®
Magnuson). See also H. Re}?. No. 91 (,t e V,.
1st Sess., p. 20. In Fazzio Real ILs e ' 268. F
Adams, 396 F. 2d 146 (C.A. 5), affrmmgl‘ mm—.
Supp. 630 (E.D. La.), the court'of appea befl.esh_
ciated the correct principlg in 1;)01(111-;%:};32 ;L s’ou.ld vt
ment counter located within a owling 2 K
i 5 ate establishment itself cov eII'e
‘00121813 e:}‘f zctb?ff))ilge purpose of applying Section
:;g)ll(eb) (4) to the entire establishment (396 F. 2d at
et It is clear that the Act, for purpqses of‘ ‘Z(;:;Tj}l):
age, contemplates that there may be 251
]_izh’ment” within an “estfb%hihment. ot
o a1 0T e foun.d ok tha:t a}c e vy
establishment exists w.l',thm the strue The 8
unified business operation, then 1mdefh Z rﬁ;ire
visions of §201(b)(4) of the Act the R
business operation dloeatt;}&i g;cmgl(;sg E}i R
becomes a ‘‘covere esf g 3 b
istinetion with regard to the prin
g;;lﬁsprlll(;p%lsset]?gf‘lo\iflllicll a bﬁsiness enterprise
is carried on.”
. 428 (K.D.
i ACCOI‘C.L 5 (’101::1 :trefzggi;g lficﬁla;fe) ,R Z%'lbai«} Q]fegaurel lgmks,
3 ‘)((flecll?easlﬁpp. 474 (E.D. Va.) (golf course-eating :;z}ollsxtly) ¢
?f/fz.';fe_(:g) Sta.tes v. All Star Tﬁa@glj ﬁgjﬁlﬁy)[m{} rif;‘jd ,5.';@5; épl\),
32%22222201?)‘ (Sliz;g.lgiSal(lﬁ;%mh?a)‘ (taver;}ea.ting facility) ;
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See Hamm v. City of Rock Hill, 379 U.S. 306 309
. ’ »

where this Court held that a lunch counter in a de-
f;.rtme{ntbstore which ‘was operated as an adjunct to
€ main business of the store was a
nb covered establish-
ment Wlt}}m the contemplation of the Act e
N.There 1s no doubt on this record that the Take
Seﬁ(jin sfnack bar is a “facility Principally engaged .in
Secﬁg (;%(i (f;))r(consumption on the premises’’ under
ction 2) (A. 32; see Newn ]
' 3 wan v, Piggi
g’ark E’ntev"pmses, Ine., 377 F. 24 433 (Céi 4’;29&926
Uagc)iomodlﬁe_d as to other issues and afﬁrl;led 393
ti(.) . 400). It is a covered establishment if its o£)e1:a—
ns e.xffect commerce, i.e., if it “serves or offers to
serve mterst-e.tte travelers or a substantia] portion of
the food which it serves * * * has moved in : i
s % : om-
hee;gez}lat(ifet}?nk 2%(@) (2)). The ecourt of appeals
. e Lake Nixon snack bhar fai
either standard (A, 74-78). PR AR e
N.In our view, ‘the record establishes that the Lake
: ixon Club (which, for this inquiry, is congruent Withk
W; hs.naci( bar) ‘_‘offers to serve interstate travelers”
1n the meaning of Section 201(c) (2).2 The court

United States v. Be :
j - bBeach Associates, I
M) (bathing Associates, Inc, 286 T. Supp.
also)])fagghlfl%y beach-eatlng fac.xhty ané tourist coﬁﬁaessm éD'
dissenﬁm)s s dW}/lfénd, 381 U.S. 421, 498 n, 10 (Warren, O ;e
g), an udge Heaney’s d; 2 & 3 L.,
(A. 82-86). Com b Mey's dissent in the instant case
. pare Nesmith v. : T
296, 100 (G.A. 4) (dictum). YUOA of Raleigh, 397 F.
n this analysis, it is
sty & Lt unnecessary to consider w}
comgg'::s:l HPOI'f'l?H of the food or its ingredients :;;iziier'a
notice thq.vt t}(: 'Wexf}?, we note that the district court took 'udici:;'
e %11'1; the plz.mclpal ingredients of the bread producjtq used
g ~Ome 1ngredients in the soft drink by
outsid ; FINES probably origi
tial” ;:1 ?’i Alt‘kznsa,s (A'. 57). The use of the Woi,d ‘I‘.;ﬁg]%?;e ;
i, © Statute was intended to mean only that somet] E e
o 1?1 Just [a] minimal,” or more than g g, mnfe.“%",%
of the food had moved in commerce. See Heari?gzmw
B 5 on
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of appeals relied on the district court’s finding that
“there was no evidence that the Lake Nixon Club has

ever tried to attract interstate travelers as such” (A.
74, 56, emphasis added). But we can find nothing in
the legislative history of the Act to indicate that the
“offers to serve’’ provision was intended to mean less
‘than what it says and to apply only to those establish-
ments which actively solicit the business of interstate
travelers. Such a limited construetion was implicitly
rejected by this Court in Hamm v. City of Rock Hill,
379 U.S. 306, 309, where, although coverage under the
Act does not appear to have been seriously disputed,
the Court found an offer to serve interstate travelers
in the fact that the lunch counter was located in a
retail store that “invites all members of the public into
its premises to do business.”” In Gregory v. Meyer, 376
F. 2d 509, 510 (C.A. 5), the court, in finding that a
restaurant offered to serve interstate travelers,
stressed the fact that “customers were not questioned
as to tourist status, and that tourists were not rejected
as customers.”” See also Bolton v. State, 220 Ga. 632,
140 S.E. 2d 866. And in Wooten v. Moore, 400 F. 2d
239, 242 (C.A. 4), the court cited a restaurateur’s
“readiness to serve white strangers without interroga-
tion concerning their status’ as evidence that he
offered to serve interstate travelers, notwithstanding
the fact that he had posted a sign on the door stating

Civil Rights before Subcommittee No. 5 of the House Committee
on the Judiciary, 88th Cong., 1st Sess., Part II, pp. 1384, 1386
(Attorney General Kennedy); Hearings on S. 1732 before the
Senate Committee on Commerce, 88th Cong., 1st Sess., pp. 172,
912 (Attorney General Kennedy and Assistant Attorney Gen-
eral Marshall); 110 Cong. Rec. 4856 (Senators Humphrey and
Sparkman) ; Willis v. Pickrick Restaurant, 231 F. Supp. 396, 403
(N.D. Ga.), appeal dismissed, 382 U.S. 18; Gregory v. Meyer,

376 F. 2d 509, 511 (C.A. 5).
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that the restaurant did not
patrons.”’

Lailz ;Eii O};resent“ca.se, T;he district court found that
s e v;}asi open in ge‘neral to all of the public
oy 1:)1 ers qf the \.vhlte race”” (A. 57). When
ki diz out his admission policies at trial, re-
e e n(l)t advert to any policy of excluding
St g da:emer.s or any practice of questioning
i (See zmme whether they were out-of-state
o dissenteb .120—21). And as Judge Heaney noted
dsLas s elow (A. 88 n. 9), respondent’s adver-
WONIE nt b admitio o g e AT
! . ; or did the membershi d
r'equlre an applicant to state his address % 'S
]t;(i);,mrt.espond?nt. inserted advertisements fcf? ﬁi{:
mterstaﬁ ]izl‘gt(lzils glhiethere intended to reach
i "'$: the ‘“‘Little Rock Aj
Base,”” a monthly newspaper Ppublished af ltll.lel(;)(;z(:

and ““Little Rock Today ”’
i . 1y, a monthl] beewss .
g available attractions in v Inagazine list-

» . 94 96, which quotes from th
masthead of the May 1968 edition of “Little Roclj

Today”: “Published monthly and distributed free of

charge by Metropolitan  Little Rock’s

hotels * * = motels o

and restaurants to their o
new comers and tourists * * oy Althouglfl:hfslées?’
: ad-

Vfrtlsements were directed to “members” of Lak
II}];(:: ihe? .is little reason to assume, as J ngE
i Izr ea, 1stlca11¥ observed, that travelers would he
S likely than residents of the Little Rock
understand that the “membership” device w;srel?s:&)

(14 <
cater to Interstate:
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solely to exclude Negroes from the publicly adver-
tised faecilities (A. 89).

The fact that Lake Nixon, unlike the restaurants
in Gregory and Wooten, is not located on an inter-
state highway does not justify disregarding the other
evidence that respondent offered to serve interstate
travelers. Lake Nixon is not ‘‘some isolated and re-
mote lunchroom’ (Heart of Atlanta Motel v. United
States, 379 U.S. 241, 275 (concurring opinion of Mr.
Justice Black)) which Congress’ regulatory power
under the Commerce Clause could reach only with
evident strain. It is a large and profitable establish-
ment which, Mrs. Paul testified, serves about 100,000
patrons each season (A. 43). An offer to serve such
a large segment of the public without inquiry as to
the residence of customers, under circumstances which
make it reasomable to assume that some interstate
travelers have accepted the offer, constitutes a suffi-
cient connection with interstate commerce to support
coverage of the establishment under Sections
201(b) (2) and 201(e) (2). See Hamm v. City of Rock
Hqll, 379 U.S. 306. Here, the offer to serve and the like-
lihood of actual service were so clear that the district
court stated that ‘‘it is probably true that some out-
of-state people spending time in or around Little
Rock have utilized [Lake Nixon’s] facilities’ (A. 57).

In the light of the foregoing appraisal of the evi-
dence, the failure of both courts below to find that
the Lake Nixon snack bar offered to serve interstate
travelers reflects an unduly restrictive construection of

Section 201(e) (2) which deprives the Act of its in-

tended scope. We conclude that the evidence demon-
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strated that the snack bar was a covered establishment
under Section 201 (b)(2) and 201 (e)(2) and, conge-
quently, that the entire Lake Nixon Clyp was covered
under Section 201(b) (4).

B. SECTION 201 (h) (3} BRINGS LAEE NIXON WITHIN THE COVERAGE
OF THE 1964 ACT

Taken together, Sectiong 201(b) (3) ang 201(e) (3)
inelude within the Act’s broseription of discrimina-
tion “any motion picture house, theater, concert hall,
Sports arena, stadium, or other Place of ‘exhibition
or entertainment’’ which “customarﬂy Presents films,
performances, athletic teams, exhibitions, op other
sources of entertainment which move in commerce,”’

* Though 2 decision reversing and remanding on the hasis of
Section 201 (b) (4) would dispose of this case, we note that an

order grounded only upon that section may be circumvented
by respondent if he is prepared to remove al] vestiges of the
eating facility from the Lake Nixon Dremises, We stress, how-
ever, that mere closing of the eating facility at any time prior
to the entry of an order by the Qistrict court upon remand
should not be sufficient oroung for dismissing the action ag
moot. The closing of the snack bar at this date would be for the
Purpose of defeating coverage. So long ag the facilities for pre-
paring and serving food remain on the premises they may be
opened and put into use. Thus, unless the entire snack bar ang
all its facilities are totally removed from the Lake Nixon prein-
ises, the case could not be rendered moot under Section
201(b) (4), Cray v, Sanders, 372 U8, 368, 376; United States v.
All Star Lriangle Bowl, Inc., 283 . Supp. 300, 309-303
(D. S.C.); Uniteq States v. Begeh, Associates, Ine., 286 F.
Supp. 801, 808 (D, Md.). Yet, respondent might wel] choose to
take that step. Therefore, 5 determination of coverage under

Title IT shoulq not in this case be rested upon Section
201(h) (4) alone.
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“otl ace[s] of * * * entertainment” covered b}i
thoet hssatilte i[nc]-luded only establishn‘lents W.hereufjd
trons were ‘‘edified, entertained, ﬂ.lI‘llled, ?,1 Zm s
in their capacity of spectators or hstel?(?rs k( ,I;HX.OI;
Alternatively, the court held that even if La., e iy
were considered a place of entertainment, lf;:S op 261
tions did not affect commerce under Sec 1(;11 a-nd
(e)(3) because the juke boxes, 'records, boda. sjE g
other amusement apparatus which responqen s
tained from outside the State were no longe1. I?fv O;
in Interstate commerce (A. 61-62). The 'ma;;on,ythe
the court of appeals affirmed, substantially (;n 3
grounds stated by the distriet co.urt gA. 78—7./,‘ 1).
- The decisions below are in conflict V\ilth 'the. deeismn
of the Court of Appeals for the Flff';h Circui 3;1;
bane in Miller v. Amusement Ente?*pmses, Inc..,:d :
F. 2d 342, which reversed the ruling of a .leIQ((;
three-judge panel (391 P, 2d' 86) that Sech;)n ;ﬂz
(b)(3) did not cover a private amusemen " iino,.
which offered mechanical rides and an ice s 61 Cz
rink to white patrons. The full cou.r*t held thét ap ;Ol
of entertainment within the meaning of E";ectlofl '
(b) (3) inecluded ““hoth establ.is.}l%nellts which Plesiu-
shows, performances and eXhlbltIOHS.tO a }m)as.s(;ve I;e—
dience and those establishments which provi et O :
reational or other activities for the amusemen E[‘h.e
enjoyment of its patrons” (394 F. ?d at 35.0)][;1@1{:”
court also concluded that “sources of entgrtam "
within Seetion 201(¢) (3) include the equlpm(in} ki,
apparatus used by the patrons of such aI'l es aavgde
ment, as well as the patrons themselves, Wh;) }}l)r?chers;
entertainment for those who come only to watch o .
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enjoy the park’s facilities (vd

- at 349, 351). Ty
fzourt further .held that the use of the term )“movs
. commerce” in Section 201 (e) (3) was not intended

tainment establishment {1d. at 351-352)

OfIfha lengthy m‘emorandum submitted at the request
e panel which rendereq the initig] decision in

lon, 39
{9 11 1 9 36, 89-96), the government analyzed
elevant portions of the legislative history of See-

tions 201(b) (3) and 20
‘ . & 1(e)(3) and advised the eane
that the history wag “inconclusive” he court

;:ztfl:t coverage to a certain class of entertainment
L1ties, we think the fy]] €O

i : ; urt of appeals on re-

: ﬂe:iz';nf le Miller correctly determined to give full

oo od e statytory language according to its com-

oy urtlI e_rstandlng, S0 as not ‘“to deprive eitizens
e United States of the general protection which

5 ;

390 U.8. 563, 566-567; Jones v. Mayer Co., 392 U.S.

409, 421, 437; Amos v. Prom, Inc., 117 F. Supp. 615,
624 (N.D. Towa).

To carve from Section 201(h) (3) an exception for
Lake Nixon and similar establishments would violate
the overriding purpose of Title IT: “to remove the
daily affront and humiliation involved in diserimina-
tory denials of access to facilities ostensibly open to
the general public.” H. Rep. No. 914, 88th Cong., 1st
Sess., p. 18. See Heart of Atlanta Motel v. United
States, supra, 379 U.S. at 245-246, 291-292 (Goldberg,
J., concurring) ; Hamm v. City of Rock Hill, supra,
379 U.S. at 315-316. We turn, then, to the statutory
words which the courts below construed narrowly:
“entertainment” in Section 201(b) (3) and “move” in
Section 201(e) (3).

1. The dictionary defines “entertainment’’ as “the
act of diverting, amusing, or causing someone’s time
to pass agreeably: [synonymous with] amusement”
(Webster’s Third New International Dictionary 757).
No distinetion is made between that which amuses or
diverts one as a spectator or as a participant. Rec-
reational activities such as swimming, boating, minia-
ture golf, pienicking, and dancing—all offered at Lake
Nixon—unquestionably amuse, divert, or agreeably

engage a participant’s attention; so also may sun-
bathing on a beach or watching others engage in the
activities available at Lake Nixon. Indeed, respondent
himself advertised over a local radio station that
“Lake Nixon continues their policy of offering you

year-round entertainment” (A. 88 n. 10).
Absent a clear showing that Congress intended to

exelude establishments which offered such diversions
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to the general publie, to hold that the Lake Nixon
Club is not g Place of ente

canon of statutory eor

law are bresumed to be used in their ordinary and
usual sense, Moreover, the f

acts of this cage illus-
trate the precise problem which Congress considered
In respect of its power to

regulate interstate com-
merce. As Senator Magnuso

n, the floor manager of
Title II, told the Senate (110 Cong. Ree. 7398, 7402) ;
Discriminatory practices in places of amuse-
ment * * * oero leads [sic] to the withhold-
ing of patronage by those affected, and in that

way the norma] demand for g0ods or entertain-
ment is restricted, * * *

* * * * *

These Principles are applicable not merely to
motion pietyre theaters hut to other establish-
ments which receive supplies, equipment o
goods through the channels of Interstate com-

merce. If thege establishments narrow theiy

Potential markets by artificially restricting their

will be legs,

In light of those concerns, it is most
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We therefore conclude that 1.:he' Lake N lXOI;nOllcl)};
is a place of entertainment Vi’flﬂllljl the meanherglded
Seetion 201(b) (3). That result is fal.rly compre s
by the language of the sta‘tujf a&d 1; iffl;}lllyo(iggssit -

i law. As the
Wlliln(f(}i] eins Izi.lslteno fbctzs opinion in Miller, to hold that
i)his type of establishment is not covered b}yl' ;Cil: é&sﬁ
“would be an injustice, and would be to pay f dg o
that same inequality which the laws 01.‘_' ogrt zfnrétino
Congress in enacting them, t.he.courts in in eip ﬁortbs
them, and executive branch in its enforcen:gn e
have strived to eradicate” (39'4 F. 2d at;353). Eid

2. The record clearly establishes t.ha?; the opera e
of Lake Nixon affected commerce within thie mzalz; Z
of Section 201(c)(3). The district court ?Oulld ﬂ at
Lake Nixon offers to serve t};e igeneral 1]{;111:16)11; ;1; i ;3—
it is reasonable to assume tha S(?m:e ;
glefs, who may be viewed a; prOVIdéni%Segsﬁti:;lsmfzt

atrons, have made use o : .
g(;l)‘.o:.cl?}: gourt also found thai.: the ;]uk(‘aa 1;oxelsisser;d-_
some of the records, which furnished mu.sm ;rArkan_
ing or dancing, were manufactured outside o -
sa: (A. 62), and the fifteen paddle boats (;zmn ,a
respondent rented for use on the lake were lezse%i)g.
royalty basis from an Oklahoma Cf)mp.‘:my1 E]_ ; .de;m;

A. 62, 80). Both courts below dlsreg;%rc e eV11 ;
Z?Eethe injserstate origin of these mechanical iouslcei o]
i se of their view that Sectior
ggiiit)aég;niZZu}:z;ua showing ‘tha’.c t'he persons 01:
products were continuously moving in interstate 8001;1-
merce. As shown above (p. 38, supra), however, i
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gress was also concerned with the impediments which
diserimination imposed on interstate commerce in
entertainment equipment and supplies, which would
usually be retained by the purchaser or lessee. Con-
gress’ determination to include such produects within
the operation of Section 201(e) (3) 1s demonstrated by
the fact that it rejected an amendment to that section
which would have required that the source of enter-
tainment had “not come to rest within a state.” 110
Cong. Ree. 13915, 13921. See S. Rep. No. 872, 88th

Cong., 2d Sess., p. 3; Miller v. Amusement Enterprises,
Inc., supra, 394 F. 2d at 351-352; cf. Katzenbach v.

McClung, 379 U.S. 294, 302.
CONCLUSION

For the foregoing reasons, we respectfully submit
that the judgment below should be reversed and the
cause remanded for the entry of an appropriate order.

ErwiN N. GRISWOLD,
Solicitor General.
JERRIS 1.EONARD,
Assistant Attorney General.
Louis F. CLAIBORNE,
JosepH J. CONNOLLY,
Assistants to the Solicitor General.
GARY J. GREENBERG,
Attorney.
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