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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

Civil No. 77-0721-JB

DWIGHT DURAN, et al., )
Plaintiffs,

V.

GARREY CARRUTHERS, et al.,
’ Defendants.

MEMORANDUM OPINION AND ORDER
[Entered Feb. 11, 1988]

The defendants in the above-captionf:d civil action havi
filed a motion seeking to vacate p?rtlons 01:‘ the CO?SPX
decree approved and entered by this Court in 1980. ts
stated in their brief in support of t}.le n}otlon to vacate,
“[d]efendants’ fundamental contention is that port(liops
of the 1980 decree create rights that are not grounde mI
federal law and thus cannot be enforced by a, fede_ra
court.” Defendants’ brief, p. 2. The defendants rr}otlon
relies on the eleventh amendment, and related considera-

1 The entire consent decree was approved a'nd entered on Ju(lly 14,
1980. Certain portions of the decree, r.elatmg to c.orrespo(rjl e;cl::
public and attorney visitation, food service, legal access, anov;d v
ing, were submitted to the Court in 1979, and were appr

various times during that year.
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tion of comity. The motion has been extensively briefed
by the parties, and has been given prolonged and careful
attention by the Court. Ultimately, as demonstrated in
this Memorandum Opinion, the motion rests on the in-
correct and unsupported conception of the nature of the
eleventh amendment immunity, and a misapplication of
the principle of comity. Although this memorandum may
seem prosaic and somewhat pedantic, for which the Court
apologizes, it is necessary in order to meet the extrava-
gant contentions of defendants.

I. PLAINTIFFS’ FIRST AMENDED COMPLAINT.

On July 6, 1978, the plaintiff class, through counsel,
filed its first amended complaint. The complaint alleges
that “the totality of the overcrowding and other condi-
tions at PNM fall beneath standards of human decency,
inflict needless suffering on prisoners and create an en-
vironment which threatens prisoners’ mental and physical
well-being, and results in the physical and mental dete-
rioration and debilitation of the persons confined therein
which is both unnecessary and penologically unjustifiable.”
First Amended Complaint, 1.2 This general allegation
is elaborated upon by extensive factual allegations dealing
with a wide range of conditions and practices alleged to
be in place at the Penitentiary of New Mexico. Irirst
Amended Complaint, 1] 15-32.

Following this elaboration, the first amended complaint
sets forth four claims for relief: first, a claim that the

? At the time the first amended complaint was filed, the class
definition was limited to all prisoners who are or will be confined
in the Penitentiary of New Mexico, the only prison in the state
other than those confined in minimum security facilities, who are
not part of the class. The Court’s July 14, 1980, order approving
the comprehensive consent decree expanded the class, “by agree-
ment of the parties . . . to include all those inmates who are now,
or in the future may be, incarcerated in the Penitentiary of New
Mexico at Santa Fe or at any maximum, close, or medium security
facility open for operation by the State of New Mexico after June
12, 1980.”
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ity of the conditions, alleged in the compilalpt, vio-
fgtf:; tfi’le federal constitutional rights of the p}amtlﬂ:' c}a:}s;
secured by the first, fourth, fifth, s13<th, eighth, nmt_
and fourteenth amendments of the Umteq States Consti-
tution; the second and third claims for relief are base;l on
state constitutional and statutory ]avy; 3 the fourth c'atl’xir’lf
for relief is predicated on the assertion that the plainti
class is a third-party beneficiary of a contr:actual arrange-
ment between the defendants and the. United States Livg
Enforcement Assistance Administration, pursuant to

U.S.C. § 3750.
II. THE 1980 CONSENT DECREE AND ORDER.

After extensive pretrial proceedings and neg.otxatlotrlxs,
the parties presented to the Court a comp‘rehenswe seth e(;
ment document entitled Agreement-, to which was attai he
a series of documents Jabeled pohcy statemen%s rela Tl}r:g
to various substantive areas of prison operatlons..b_t. is
voluminous document contains r.nar.ldatory a.nd pI‘Ohlbl 1vg
injunctions, often of great spe.mﬁclty, relating to 3 roa:)fl
range of conditions and practices at the Penitentiary
New Mexico.*

By an order dated July 14, 1980, the C.Jourt, finding that
the agreement represented a compromised settlement of

3 The Court’s jurisdiction over the state constitutio.na!.an‘(%tgtatu-
tory law claims was posited on principles of pendent jurisdiction.

1 The subjects of the consent decree are corresp.or}der.lce, plubh.c
and attorney visitation, food gervice, legal access(,l.vu]ntatlon, ;::::\1
i ivi onditi i te activity, medical care,
fication, living conditions, inma \ A : 2
' raini imum security and inmate
health care, staffing and training max inmate
iscipli iti f these areas relales to one o
discipline. Critically, each o ¢ § more
i the first amended complaint,
he factual allegations set out in ! :
of\dt ?ncorporated into the first claim for r(.ehef, I?redlcated dor(;
z:'ights secured by the United States Constitution. lel?;"A;ng]lafm
int. 11 RY > tions) and {f 35-¢ irs
slaint, {1 15-32 (factua! allega ;
S(?tf“gSief).ﬂ The precise correlation of the portions of] t.het c'onsir;ﬁ
decree and the paragraphs of the first amended complaint 18 a

lyzed in n.21, below.
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the disputes between the parties, provisionally approved
the comprehensive consent judgment. The July 14 order,
which itself was entered by consent, includes standard
prefatory language by which the Court acknowledged that
the defendants disavowed liability and that the parties
agreed to limit the admissibility of the document.

Paragraph 2 of the July 14 order states that the con-
sent decree “may include specific requirements and pro-
cedures beyond what is required by the Constitution of
the United States.” The order provides further for re-
definition of the plaintiff class “to include all those in-
mates who are now, or in the future may be, incarcerated
in the Penitentiary of New Mexico at Santa Fe or at any
maximum, close or medium security facility opened for

operation by the state of New Mexico after June 12,
1980.”

Finally, the July 14 order directed that notice of the
order and settlement be provided to all members of the
class, pursuant to Rule 23 of the Federal Rules of Civil
Procedure. The July 14 order stated that the Court had
examined the agreement and found that it represented a
compromise settlement of the disputes of the parties.
Following that review, under Rule 23, the Court gave
tentative approval of the decree, stating that its approval
was “provisional until fifteen (15) days after said no-
tice.” The order was to “become final if not rejected
[by the Court] or modified by agreement of the parties

based upon said objections [from the plaintiff eclass]
within thirty (30) days.”

Pursuant to that provision, the objection process com-
menced. Two objections from the plaintiff class were
submitted to the Clerk, as mandated by the class notice,
but neither objection was sufficient to provoke the Court’s
rejection of the consent judgment. In the absence of a
motion from the parties to modify the judgment, the
July 14 order, approving the consent decree and adopting
it as an order of the Court, became final.
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[II. PROCEEDINGS SINCE ENTRY OF THE
CONSENT DECREE.

The litigation did not terminate with entry of the con-
sent judgment and order. Since 1980, extensive activity
has taken place within the litigation, including recurrent
allegations by the plaintiff class of contumacious conduct
on the part of the defendants. In 1983, with the agree-
ment of the parties, the Court appointed a special master
and a deputy special master, pursuant to Rule 53, Fed.
R. Civ. P., to monitor the state of the defendants’ com-
pliance with all remedial orders entered in this cause.
Order of Reference, June 3, 1983. Since that time, the
special master has filed twenty reports on defendants’
state of compliance, totaling more than 2,000 pages set-
ting forth findings of fact as to the state of defendants’
compliance, as well as a volume of over 700 separate find-
ings of fact relating to the state of defendants’ compli-
ance as of early 1986. Those reports have provided a
factual basis for the entry of numerous orders by the
Court approving the special master’s findings. Addi-
tionally, the parties have entered into several stipulations
provoked by the findings of the special master and the

orders of the Court.

Because of the fundamental jurisdictional claim raised
in defendants’ motion to vacate, this history is not rele-
vant to the Court’s consideration of that motion. It serves
to show, however, that it has provided the Court with a
vast factual record in this case which has informed the
Court’s evaluation of the consent decree in determining
the federal constitutional rights of the plaintiff class and
the scope of equitable relief required to redress depriva-

tion of those rights.
1V. DEFENDANTS MOTION TO VACATE.

A. Prior Motions
On June 12, 1987, the defendants filed their motion
to vacate portions of the 1980 decree. At the time this
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motion was filed, defendants’ motion to modify the de-
cree, and plaintiffs’ motion seeking a finding of contempt
against defendants, both of which were filed in Decemb}ar
1985, were pending before the Court. For the purpose
of those pending motions, the Court had compiled thrOII)] h
the efforts of the special master, an extensivé factugal
record c'lescribing defendants’ state of compliance, as of
.1986, with the outstanding remedial orders. Addit’ionall

in D.ecember 1986, the Court heard extensive testim “
relating to the parties’ December 1985 motions L

While the 1985 motions were pending decision, defend
ants- ﬁ]ed,.on February 6, 1987, a motion se'ekin At—
rr}odlfy a 'smg]e provision of the consent decree re ug .
:;lqgl&celllnghat all institutions subject to ‘the or((i]erl';n;g

1S case. en, while it was )en‘.'
notice of their intent to Withzirai:rl,ng\;zi?}?iirtldar;tes' géve
the Febryary 6, 1987, motion to modify. With(rl)rai:'l llcef"
ti};z;?? m(’;txon was granted in the Court’s order of Juf:e ?1
o .the h503§fe;;itz;17;1t:fdblyu]].etter tohthe Court, suggesteci

. ' ‘uling on the pending motions t
modify the remedial decree unti uld
file a different, broader motion. tlll)ré}slsm(;iﬁ?d&?s' ant
motion to vacate, filed June 12, is that motion ’ mstant

B. The June 12, 1987 Motion to Vacate

1921(])“:1 defendants" I?wtion to vacate seeks to modify the

1980 ecree by eliminating from it all provisions that, in

e view of the defendants, are not based on federal l’aw

Er;e\:h(;ch. can‘;not be construed plausibly as remedial meas,

esigned to correct federal constituti iolations.

The defendants contend th it violations.
‘ . at the eleventh amendm

the United States Constitution and derivative conseizgzr;(-)

5 The process by which that
at record i : .
Court’s order of January 10, 1986, was described is set out in the
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tions of comity require elimination fror'n the decree of any
provisions that do not enforce federal rights.

The defendants essentially 'conten'd that “portions oit?:
the 1980 consent decree create rights that are dnl())
grounded in federal law and thus cannot be enforce t'%
a federal court.” This argument has two ess}t:n lf.
threads: first, that federal courts do n.ot have autﬁim:l 13;
to enter orders against states, or against s:tatfa (;e cflad_
acting in their official capacit.y, excegt to vmdlc;t i eEd
eral rights; and second, that in entering orders is g:r;ed
to vindicate federal rights, federal c01.1rts are cons 1'2’31 ed
to limit those orders to measures required to pro.tec.t1 oof
federal rights. The first is ‘pased on the prmcl;()i :1 o
sovereign immunity embodied in the eleventh amen

to the United States Constitution. The second is based on

judicially created considerations of fed'ex:ali.sm and co;mt{
which, in defendants’ view, are implieit in, .or.a{, eas
derivajtive from, the eleventh amendment principle.

Defendants’ motion to vacate ultimately raises dque:;
tions regarding the nature of the eleventh. a;men (;nihe
immunity afforded to states and state officia stfm the
relationship of that immunity to causes’ of :'m ion d
remedial relief. Additionally, dei':endants m.OtIOI.'l asss:‘ed
that the judicially created doctrine of.comlty IS.I';) e
in the eleventh amendment and embodies (':onstram s
the exercise of jurisdiction over causes of action.

Full and fair assessment of these- complex, detalliﬁ

arguments requires a careful.tanzg‘ysm;] a(;fl rZhifelfz\:g;al
sovercign immunity, the

‘:(Y)I;lzrt]idtrll;teir(;:{a] rightsg,, the jurisdiction c?f feder;ial cogﬁ:
over causes of action basec! on s.ta.te rights, t el. r}a e
of comity as a restraint on Ju'rlsdlctlon and/or re tle ,n ? d
the effect of these considerations WheI.l the Coulf' 11e ;an
a judgment by consent rather than a judgment iollowing

an adversary adjudication.
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V. THE ELEVENTH AMENDMENT, SOVEREIGN
IMMUNITY AND FEDERAL JURISDICTION.

A. The Eleventh Amendment, Sovereign Immunity—
Federal Rights

The eleventh amendment to the United States Consti-
tution provides:

The Judicial power of the United States shall not be
construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United
States by Citizens of Another State, or by Citizens
or Subjects of any Foreign State.

Although its language is to the contrary, the amendment
has been construed to prohibit suits against a state
brought by its own citizens as well as those brought by
citizens of another state. Hans v. Louisiana, 134 U.S. 1
(1890).° It is established, then, that the eleventh amend-
ment shields the states from suit even when state actions

are alleged to be in violation of the United States
Constitution.

8 There is considerable disharmony among the current members
of the United States Supreme Court as to the validity of the hold-
ing in Hans. Justices Brennan, Marshall, Blackmun and Stevens
have expressed their opinion that Hans v. Louisiana, and the de-
rivative holding in Edelman v. Jordan, 415 U.S. 651 (1974), “can-
not be reconciled with the federal system envisioned by [the Con-
stitution].” Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 303
(1985) (Justice Blackmun, joined by Justices Marshall, Brennan
and Stevens, dissenting).

Justice Scalia has expressed his view that “the correctness of
Hans as an original matter, and the feasibility, if it was wrong,
of correcting it without distorting what we have done in tacit
reliance upon it, [are] complex enough questions that I am unwill-
ing to address them in a case whose presentation focused on other
matters.” Welch v. Texas Dep't of Highways & Pub. Transp., 483
U.s. , 97 L. Ed. 2d 389, 411 (1987) (Justice Scalia concurring
in part and concurring in the judgment).

Notwithstanding the possible infirmity of Hans, its holding must
be, and is, fully accepted for purposes of the present discussion.
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That doctrine, by its terms, undermines the -suprefmz;;i
of federal law and is therefore in derog:i\tlor.l 0 =
supremacy clause of the United States Con.sntutlon. . blé
VIp §2. The Supreme Court avoided this unaccep a2 e
res,ulf by its essential ruling in Ex Parte Ymgt,g,t e
US. 123 (1908). In Young, the Court .held ?‘st e
elév.enth amendment does not b?;i' .axll actl(zir:l cigsgglated

i ’s con
te official alleging that t.he official’s
i:li United States Constitution. In ord:}x; to ri(:f:;!éyﬂ:;
ing i hereby secure the sup
holding in Young, and t macy o
t developed a now-1a
federal law, the Supreme COlll.‘ : famons
i : the official actions of a state
analytical form: when. tons of & 8 e o the
into conflict with the superior sutho
(I:?rr?i:ed States Constitution, the ofﬁcer. is in t},lcat ca;s
stripped of his official or representative charac er ahis
j i i the consequences
is subjected in his person to ;
1isr’,ld?vidjual conduct. The state hals) 1no I:;OW&Y' tsou Il)r;g::tazo
. . ibility to the i

im any immunity from responsibiii .

}t]‘rllr:rityyof the United States.” Ex parte Young, supra at

159-60.

te Young is this: a state
The legal precept of Ex I?m' . ;
inherentlff lacks the authority to e:utht(;]mz% (?trleed giatlz
i t violates the Um
officers to act in a manner tha : nited Stales
ituti ficer acting in violatio
Constitution. Therefore, any oflicer ] , ior
i itution is acting wuitra wvires.
of the United States Consti : ; s,
i ial forfeits his representa
In so acting, the state official forie _ ;
mmunity that, under
character, and loses the sovereign il t, under
ields official state action 1r
the eleventh amendment, shie Jfrom
i ther words, Ex Par
llenge in federal court. Ip 0 ‘ :
?ju:g gapproves equitable actions agaln§t state ofﬁ:}:llls_
in their individual capacities for violations of consti

7 The obvious paradox of this construct—that such z;ctio;senlzi
state officials are “state action” for hpuri)osest }:)fa ntq}:,d n(::;t__has
the eleven
t but not for purposes of ! —h
?)Zinmxl‘:;?;nized by the Court, but has not undermined the Sv;]tj(l)xrtsy
of the principle. See Florida Dep’t of State v. Treasurer )
Inc., 458 U.S. 670, 685 (1982).
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tional rights, the eleventh amendment notwithstanding.
Thus, Ex Parte Young enables plaintiffs to allege “state
action” sufficient to trigger the fourteenth amendment

without automatically raising the bar of the eleventh
amendment.®

It is not always easy to determine when an action in
federal court is against the state, and therefore barred by
the eleventh amendment, and when it is against state
officials acting in contravention of federal rights and
therefore outside the shield of the eleventh amendment.
But, the Court need not explore the nuances of that
inquiry for purposes of addressing the present issue. It
is sufficient to observe that equitable actions against
state officials, seeking prospective injunctive relief to cor-
rect federal constitutional deprivations, are permissible.?

B. The Eleventh Amendment and Sovereign Immunity—
State Rights in Federal Court.

The rationale that supports Ex Parte Young—vindica-
tion of the supremacy of federal rights—does not apply
to actions in federal court in which plaintiffs seek vindi-
cation of rights based on state law. Pennhurst State
School & Hospital v. Halderman, 465 U.S. 89 (1984),
presented the question of “whether a federal court may
award injunctive relief against state officials on the basis

8 This principle is further elucidated in Home Telephone & Tele-
graph Co. v. City of Los Angeles, 227 U.S. 278 (1913) which
establishes the fourteenth amendment as a substantive rule of
conduct binding on state officials individually regardless of whether
or not the state has officially sanctioned their actions.

9 Actions of this kind are not barred by the eleventh amendment
even if they will have a significant effect on the state treasury.
Edelman v. Jordan, supra at 660-73. “Such an ancillary effect on
otherwise sovereign affairs of the state is a permissible and often

inevitable consequence of the principle announced in Ex Purfe
Young.” Id. at 668.
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of state law.” 465 U.S. at 91.7° The Court answered the
question in the negative, noting that

[i]n such a case the entire basis for the doctrine of
Young and FEdelman disappears. A federal court’s
grant of relief against state officials on the basis of
state law, whether prospective or retroactive, does
not vindicate the supreme authority of federal law.
We conclude that Young and Edelman are inapplica-
ble in a suit against state officials on the basis of

state law.

465 U.S. at 106.

The holding in Pennhurst is simply stated: the elev-
enth amendment prohibits a federal court from awarding
injunctive relief against state officials on the basis of

state law."!

19 The state law claims in Pennhurst were pendant to federal con-
stitutional and statutory claims. After holding that the eleventh
amendment prohibits injunctive relief against state officials based
on state law, the Court in Pennhurst assessed the effect of the
principle on federal court pendant jurisdiction. The Court held that
pendent jurisdiction does not overcome the bar of the eleventh
amendment, noting that “a claim that state officials violated state
law in carrying out their official responsibilities is a claim against
the state that is protected by the Eleventh Amendment. We now
hold that this principle applies as well to state law claims brought
into federal court under pendent jurisdiction.” 465 U.S. at 121.

11 Defendants extrapolate from Pennhurst three significant prin-

ciples:

1. An extension of federal judicial power cannot be predicated

on violation of state law. (This formulation is, of course,
overly broad. The holding in Pennhurst is that the eleventh
amendment proscribes the exercise of federal judicial power
against states on the basis of a state’s own law. There is noth-
ing in Pennluw st to suggest that other forms of pendent
jurisdiction are unconstitutional.)

2. There is a specific constitutional basis for the comity prin-
ciple, with attendant limitations on the situations in which a
consent decree can be treated as a waiver by a state of its

L oy
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VI. THE SCOPE OF REMEDIA
L POWER—
COMITY AND EQUITABLE DISCRETION.

The preceding section di i
iscussed limitations isi
ﬁg?lr:tstlgs eleventh amendment on the power of ;:(lis:::;gl
assume jurisdiction over suits i i
of action based on (a) fed e g caes
tion eral or (b) state 1 T
constitutional constraints o i
perate at the most fund
mental level to deprive feder o ab
men| r al courts of authorit
gzztsz:, dt(:)c t;t'?rl:e coglzance of legal claims. Apart );;r:nli
. es, other considerations, arguably implici
in the constitutional schem mately ore e
 the co e but ultimately creati
wise judicial policy, restrain fed fudiial action o
lal p , 1 judicial action i
the determination of remedi hose | s operate
edies. These principl
after the threshold i ! Surisdic e
question of federal isdicti
been answered in the affi i  rivation a2
v rmative and a deprivati
f:deral rights ha§ been found to exist. Thg m:st:ogorzf
on term for this principle of restraint is comity.

. (Zne elS hgrd-pressed to define comity, although the con-
inpthepal;va e; 'con_tem.porary jurisprudence, particularly
; area o mstxt.utlonal reform litigation. The essence
0 f:omlty is restrz.unt, both in adjudicating matters and
Zzulrxilpo:mg remedies. First, comity requires that federal
0 t'ts t'e rel.uctant to scrutinize the operations of state
nstitutions in search of federal constitutional infirmi-
tl.es. Second, faced with proof of a violation of federal
rlgh’Es, federal courts should intervene only to the exa:‘a
required to vindicate those rights. In doing so federrzﬁ
courts should not “impose upon [governmental a;gencies]

immunity from excessive federal decrees. (This is a

port?d conclusion; the error, which is at the heart o: dm;sup-
ants’ argument, is discussed at length in Section VIII bZl::rd)-
3. The eleventh amendment creates a jurisdictional li'm't io

on f.eder'al judicial power, thereby rendering decree ntered
{n violation of that limitation void. (This principle e
is correct, but is inapplicable to the present casepf e
discussed at length in this memorandum.) or reasons

See Defendant’s brief, p. 12.
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their views of what constitutes wise economic 071'1 Soilgfli
policy.” Dandridge v. Williams, 397 US. 471,

(1971) .*

N - he
ese considerations of restraint in no way vitiate t
ful'félamental constitutional tenet tl}at federal -c}o;utrtsd?rll‘e
empowered to vindicate federal 1'1ghts,‘ notwit fs a(l; . tsg’
sovereign immunity or judicial re.:stram.t. .De e;)ntaeen
ignore the distinction in the comity prln(flple' ;w "
restraint in adjudicating claim§ ar.ld restr%u_nt, in l?rrr‘lv -
lating remedies, a critical distinction explicitly Fc ;onts
edged in the authorities relied upon by the.de gn i?h v.
For example, in their brief, the defend:ants cite ;n thé
Sullivan, 611 F.2d 1039, 1045 (5th Cir. 1980), (1)1rd he
proposition that “courts . . . may no,t;, bef:ome enme.st (Z in
the minutiae of prison operations (internal ci a 1(')m_
omitted). In Swmith, however, @he quote(.l pas-sage“ls ]less
mediately preceded by the obYlou§ quallﬁcat}on, un ess
acting to remedy federal constitutional violations as p

of a totality approach.” Id.

Defendants also rely on Battle v. f'lnderson, 7%8 F.2d
1528 (10th Cir. 1983), cert. dzsmissed,. Meac 1;1m v:
Battle, 465 U.S. 1014 (1984), as.autholety for the tre
lated but separate strands of thelF comity arglfgmenD—e:
separation of powers and pragmatic restraint. See

12 Defendants correctly point out that the “;:f'inciple of i?t;?iz;
is derived from several interrelated concerns. Defeltl.d:,u:3 et
i inci f separation of powers caution
p. 4. First, the principle o ; ) o
i judi f functions properly charg

the usurpation, by the judiciary, o '
the legislative and executive branches of .the gon\;[errr;ri:x;rzlt.‘uBGelIlJ;
H a , .S.

441 U.S. 6520, 548 (1979); Procunier v. Martl .
g?slﬁz}(l)k 05 (1974). Apart from this general principle, practltc}::l
craints di : judici hould be loath to assume the
restraints dictate that the judiciary s ume the
i i f state government. Particu
f restructuring the operations o ¢ iment. )
:::ll; (iwvhere the daily operation of a corrections facility 15};) ;nt qu;e:r

i judici t lightly assume responsibilily 1
tion, the judiciary should no ! i
i isi that require a closer familiarity
making the day-to-day decisions i

i instituti i sessed by the court. See gene
the institution than is possessed .

vBV::tl:lv Wolfish, supra at 547; Procunier v. Martinez, supra at 405.
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fendants’ brief, p. 6. In Battle, however, the Court of
Appeals for the Tenth Circuit analyzed comity principles
precisely as the Court does here. Recognizing the “reluc-
tance of federal courts to intervene in matters of prison
administration,” the court of appeals nonetheless approved
the district court’s conclusion that the principle of com-
ity “was not a justifiable basis for failure to take cog- -
nizance of valid federal constitutional claims relating to
rights secured to inmates by the federal Constitution and
the laws of the United States.” 564 F.2d at 392, citing
Procunier v. Martinez, supra at 817, Cruz v. Beto, 405
U.S. 319 (1972), and Johnson v. Avery, 393 U.S. 483
(1969).

Defendants also rely on a subsequent opinion in Battle
v. Anderson, 708 F.2d at 1523, and quote from that
opinion an article from the Harvard Law Review by
Professor Owen Fiss. Again, the matter is taken out of
context, and ignores the holding of the court. In fact,
the 1983 Battle opinion sets out simply and explicitly a
doctrine of equitable judicial power that serves to coun-
terbalance, and ultimately overcome, whatever limita-
tions might be generated by the principle of comity.
The court observes that “the court, in exercising contin-
uing jurisdiction to achieve structural reform, cannot
terminate its jurisdiction until it has eliminated the
constitutional violation ‘root and branch’.” 708 F.2d at
1538, citing Green v. County School Board, 391 U.S. 430,
438 (1968). Thus, the Court of Appeals for the Tenth

13 Throughout their brief, defendants entwine the concept of
comity with that of separation of powers. For example, defend-
ants quote the Supreme Court’s opinion in Bell v. Wolifish, noting
that intrusive judicial decrees usurp the role preserved under our
constitutional system for the “legislative and executive branches
of our government, not the judicial.” 441 U.S. at 548. Separation
of powers arguments have no role, however, where properly named
defendants are charged with violations of federal rights and are
held accountable for those violations by injunctions that mandate

specific measures designed to reinstate and protect constitutional
rights.
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sreuit has directly applied to institutional reform l}tlga-
gz:u‘;}ﬁe vital principle that a federal court’s eq;n(tiziti
powers are inherently sufﬁciently. broaq to allow federal
courts to fashion effective injunctive relief to cure (;e b
constitutional violations. The 1.1ature .of thc.e reme yine(1
deprivation of federal constitutional r1ght§ is dete'zrlmtion
by the nature and scope of the constitutional vio at. n.
Swann v. Charlotte Mecklenberg Boa?'d _"f Edqc;z :O;;
402 U.S. 1, 16 (1971). Once a constltut.lonal viola mt
is established, remedial decrees may .reql.nre.actilons r:;_
independently required by the Constitution if t otse Do
tions are, in the judgment of the Fourt, necessary Coum

rect the constitutional deficiencies. Green v.U So 262
School Board, supra; Milliken v. qudley, 433 t. . =

(1977) (Milliken II); Gilmore v. City of Montgomery,
417 U.S. 556 (1974)."

The principles of equitable .breadth apd ﬂe)}(:.blltltys;:);e
at some tension with the doctrine of comity. .T is ten con:
however, is superficial; ultimately the doctrmesfax%ederal
sistent. The preservation of the supremacy O e]l a
law that animated Ex Parte Young serves as W;‘ L
reconcile the facial inconsistency of these doctrmes.t aré
Ex Parte Young makes clear th.at federal cour s1 re
authorized to vindicate federal f‘lghts, the prlﬁcq‘: efed-
sovereign immunity notwithstanding. Second, wher

14 [t is worth noting that the holding in Milliken I'I .follovilred :}llg
Supreme Court’s holding in Milliken v. Bradle}{ (éllzlll:fen q&i,table
Court noted that the Court's e I
U.S. 717 (1974), where the tec uitable
“ that oftends the Co
t be related to “the condition of
lt'eltl;‘;gl:, m:fs U.S. at 738. Milliken 1 and lelz'ken I ther:f::;
egtablish the fundamental principle that z;) re(;nefhal (;le::eie:r;l; e
itution: i i t be designe
t constitutional violations mus‘ ] ‘
t)(:)scs(;;;fcto correct the constitutional v1olat10n‘amihto rwe;tl?;eh;::
ituti : the position they
icti f unconstitutional conduct to ¢ y wo
‘(;lccc:;)tidoin the absence of such conduct. This fox;)mulaslgr; E:;] ;n:;s]r)";
inciple embrace
Y B ate restatement of the principle en c )
afn;or:ei}:bi(:xr})'aftle v. Anderson that constitutional violations must
0 als s 3 .
be e‘l)iminated “yoot and branch.” 708 F.2d at 1538
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eral constitutional rights have been traduced, principles
of restraint, including comity, separation of powers and
pragmatic caution, dissolve; federal courts are empowered
and required to design equitable remedies that are effec-
tive to cure constitutional violations. In this tailoring of
remedies, of course, the preferred course is to preserve
as much discretion for state administrators as possible.
Yet, where constitutional rights have been violated, com-
ity does not require, or even permit, a federal court to
countenance those violations. It thus is clear that in
entering remedial decrees, such decrees should be (a)
designed to be effective, (b) tailored to the constitutional
violations, and (c) fashioned to restore victims to their
positions before the constitutional violations. See n. 14,
above. In guaranteeing that federal injunctions will be
effective within these parameters, however, federal courts
should be mindful of state sovereigty and should in-
trude as little as necessary on state prerogatives.

Thus, it is apparent that, whatever restraints are im-
posed by comity considerations, these limitations are not
jurisdictional. Since there is no jurisdictional bar to a
court’s evaluating claims of federal constitutional viola-
tion, even in a setting as delicate as that involving the
operations of a state institution, the consequent limita-
tions on a court’s assessment of a consent decree pre-
sented to the court by the parties, are not jurisdictional.
Indeed, when a remedy has been fashioned with the par-
ticipation and consent of the state, and that remedy is
presented to the court, the role of judicial restraint is
problematic. In such a situation, it is the prison ad-
ministrators themselves who are proposing the remedy.
Absent a limitation on assuming jurisdiction over the
proposed remedy, the court must make two inquiries:
first, is the remedy sufficient to protect the interests of
the plaintiff class? (This inquiry is mandated by Rule
23 of the Federal Rules of Civil Procedure.) Second, is
the relief illegal? Local No. 93 (Firefighters) v. City of
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Cleveland, 478 U.S. —, 92 L. Ed. 2d 405h (tlgii)vid(ei
federal court may enter a consent decree tha dpd v
relief greater than the court might have awarde .

trial, unless the relief is illegal).

VII. PRELIMINARY CONCLUSIONS OF LAW.

Before undertaking a discussion of tlt1e. w;al:lr(;zs;zsn tlanl
jurisdicti { t, certain fu
dants’ jurisdictional argument, : 1
?)igzr(:iples, d]erived from the foregoing discussion, should

be set out.

1. The eleventh amendment bars a suit of ;n)gs il;x;l
aga'inst a state in its own name. Hans v. Low ,

supra. . . "
2. The eleventh amendment bars a sultha%amstlg sper
; it, i is one that wou -

official when the suit, in essence, 1

ate against the state. Edelman v. Jordan, supra.

3. The eleventh amendment ba'rs a suit againtst 1;}‘;:
qtat'e official seeking injunctive E'ellef based on sta Zu a.
}’envlllurst State School & Hospital v. Halderman, supra.

4. The eleventh amendment does notfbatl'la _suittiiimtl}?z
: i ing inj i lief, alleging
te official seeking injunctive rellel, .
:t::j ifﬁcial has violated federal law and seeking only
prospective relief. Ex Parte Young, suprd. o
dy for constitutional v101at1_ons,
remedy to constitutional viola-
tions, yet insure that the remedy eff;ctl\fe:y cu::sth'zl;:
ituti riolati tores the vietims
constitutional violations and res _ . s thelr
iti itutional violation. Swan
sitions before the constitu | l
IC)'(;wn*lotte Mecklenberg, supra; Green v. County Schoo
Board, supra; Battle v. Anderson, supra.

5. In fashioning a reme
the court should tailor its

VIII. DISCUSSION.

g’ argument rests on a fundamenta! ct.)nf.u-
cation of two principles: the jurisdic-
derived from the eleventh amendment,

Defendant :
sion and misgpph
tional limitations
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and the equitable considerations derived from the princi-
ple of comity.

Plaintiffs’ first amended complaint, as ohserved pre-
viously, set forth extensive factual allegations, relating to
virtually every facet of the operation of the Penitentiary
of New Mexico. Plaintiffs’ first claim for relief alleged
that, on whole, the factual conditions at the Penitentiary
of New Mexico deprived the plaintiff class of rights se-
cured by the United States Constitution. As a threshold
matter, then, federal jurisdiction over the ecivil action
existed by virtue of 28 U.S.C. §§ 1331 and 1343(3).

As a matter of fundamental due process, the defend-
ants had the right to challenge the factual allegations
set out in the complaint and thereby put the plaintiffs
to their proof. Through the adjudicative process, de-
fendants had the right to.challenge the conclusion of law
that the conditions alleged and proved by the plaintiffs,
viewed in their totality, violated the constitutional rights
of the plaintiff class. By agreeing to the entry of a con-
sent judgment, however, the defendants waived their
right to trial on the factual allegations and adjudication
of the legal conclusion. See generally Swift & Co. v.
United States, 276 U.S. 311, 316 (1928); Local No. 93
(Firefighters) v. City of Cleveland, supra.

Following the waiver of the right to proof of violation,
the next step in the process of adjudication became the
fashioning of appropriate remedies. The parties pre-
sented to the Court an agreed remedial order. In doing
s0, the defendants waived their rights to the restraints of
comity in the selection of equitable remedies.”” Indeed,
judicial application of such restraints in the face of a
remedy proposed by the defendants would be anomalous.

18 This is not to suggest that the defendants waived eleventh
amendment limitations. As set out in this order, because of the
federal basis for the plaintiffs’ claims for relief, those limitations
were not at igsue in this action.




34a

. of
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i f the parties,
s the product of agreement o ’ )
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federal jurisdiction? That inquiry is easily sa ,

set out above.
. t
Second, is the relief illegal? Nothing In the consen

ini ion, on the
decree requires action, Or refraining from action,

ials i that would violate the
tate officials in a manner : he
?:\;t o’f‘hsus the consent decree does not violate the prin

ciple established by the United States Supreme Court in
Local No. 93 v. City of Cleveland, supra.

i f
Third, is the relief adequate tq protef:t tlI1Ie ;rg::‘l;:stth(;s
the plaintiff class? As discussed In s;a{chgr;v 1’) was, this
inquiry, governed by Rule 23,‘Fec.i. . r'.ced., s
ducted and the Court’s conclusion is supported. o I;rop_
Court, in exercising power over a civil action e
1 i’nvoked federal jurisdiction, approved a rf edia
erg the content of which was the product o o ,
zz}filr‘ldered plenary negotiations between the parties.

The defendants’ motion to vacate p(?rtions (;)f thihzrii!:
is based on the assertion that,.notl\iv.lths;age ;glgjurisdic-
i omplaint properly invoking le
tif)inc:n(()lf ?hg pfoper entry of a ]awfult C(Egsintaf:cr:;

j a
sons of the consent judgmen |
ro %(;1;;1(;1: fgdera] law, or that C‘fmnot plauS}gly Sbg
gfmmd as remedies for federal vio]at1qn§, are v;n atwo
‘r,rllz‘:tzr of jurisdiction. This legal position Invoives

distinet errors.’®

ror— discussion of waiver—is also

At fl;n((;;lfrzsgzar:t;r;?);itit:: Because this. issue is ‘irrel.er-]

a the’ hef}ﬂ' Ot be treated in the text. The discussion o,f waiver 1n

e Wll,\ i f contends that any waiver of the state’s soverel;;.ris

defendi}“t-“ br'le authorized as a matter of law, and therefore s

imr?fun:'tye Wf:; ll:r;qt as a constraint on the conduct of successo
ineffective, ¢ S <
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Defendants construe Pennhurst as holding that “the
Eleventh Amendment deprives a federal court of the
power to award any relief, injunctive or otherwise,
against state officials sued in their official capacity, ex-
cept where that relief is premised on federal law. De-
fendants’ brief, p. 11. This construction of Pennhurst is
entirely accurate. Defendants’ argument from Penn-
hurst, however, transmutes the pronounced principle into
a limitation on remedy. This distortion is a fundamental
error which undermines defendants’ argument. Careful
analysis of Pemnhurst demonstrates that the eleventh
amendment immunity identified and applied in that case
is a product of the cause of action alleged by the Penn-
hurst plaintiffs and relied upon by the Court as a predi-
cate for relief. This critical fact, which is igncred by
defendants, is demonstrated unequivocally at several
places in the opinion. The Court stated the question
before it to be “whether the eclaim that petitioners
violated state law in carrying out their official duties at
Pennhurst is one against the state and therefore barred
by the Eleventh Amendment.” 465 U.S. at 103 (emphasis
in original). The Pennhurst Court concluded “that
Young and Edelman are inapplicable in a suit against
state officials on the basis of state law.” Id. at 106.
Finally, the Court described its holding to be that “fed-
eral courts lack jurisdiction to enjoin state institutions
and state officials on the basis of this state law.” Id. at
124-25. The clear implication of Pennhurst, however, is

officials. As demonstrated in the text, the state defendants named
in the first amended complaint were not protected from the allega-
tions of that complaint by virtue of sovereign immunity. The com-
plaint alleges federal constitutional violations and seeks injunctive
relief to correct those violations. In the face of such allegations,
and a federal cause of action structured in the manner of the first
amended complaint, state officials, properly named, do not enjoy
sovereign immunity. Accordingly, the question of waiver of sov-
ereign immunity did not arise in this proceeding. Rather, the rele-
vant waivers were of proof of constitutional violation and of comity-
based constraints in the form of equitable relief.
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i i ary to
that entry of relief would be appropriate if necess ry
vindicate the supremacy of federal law.

fendants also ignore the connection of Fh}ela t}}l::eld(lixi‘s
i o enl st to the cause of action upon‘whlc. ae
ln_PC‘rm m: redicated its award of injunctive relimi
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’ jef i e face
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22(;'(; gs a limitation on relief for violations ot 1€

law is unwarranted.

izati hurst is most clearly
sscharacterization of Penn urst il
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re::?t that “Pennhurst recognized a speciliC
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Y i nt lim-
tional basis for the comity. prlnlf}p}te,avi:)t:sea:tteggfree can
itati the situations In whic oSt ‘ rom
ltatlonste(iin as a waiver by the state of .1ts {mmunll'fy f for
be tre;ilve federal decrees.” This assertion is puzzling,
excess

>y
_ First, the Supreme Court specl

i;lll;a:\;nt:\]&cz%as&r;st it did not nec]ez("il to It'(;:lacX nfllsdi:f:)i

i cause it found “the luleven :
o ilomltey’disgositive." 465 U.S. at 97. Second, Pegrrizz:rﬁo
e engh' Lto do with a consent decree,-and conta i
e amont. hatever as to the limitation on remfe (11 :
AN ‘IZ consent. This critical con‘lponent 0 e-
?grgz(rlltst’o argumer;t from Pennhurst is, 1n fact, unsup
en

orted by that case. .
' | 807 F.2d 1243, r(;zh’g delue(‘il,p p801rt';
ir. 1987), similarly does no S

g‘%d (} Or?fs’ ;?;urggxt. In Lelsz, the cour_t pf ap;;ealsc(l)*i:
fowed rder entered to enforce provisions of a o
e 0that had been entered two years earlier. he
o dec_l‘ee ction raised federal constitut;onal. ar.ld sla

underlyl'ng : lating to treatment of the plaintiff class
law' . riomprised of mentally retarded patlenﬁs
;VhtllZZd ‘i?z,tate schools. The consent decree approved by
0

Lelsz v. Kavanagh,
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the court consisted of numerous provisions relating to
treatment of the mentally retarded. Slightly more than
one and one-half years after entry of the consent decree,
the plaintiffs filed a motion for community placement,
alleging that the transfer of members of the plaintiff
class to community facilities was necessary to achieve
compliance with the consent decree. Following a hearing
on the motion, the court entered an order directing trans-
fer to community centers. That order was appealed and
is the subject of the opinion in Lelsz.

‘The court of appeals vacated the enforcement order.
The court noted first that the order approving the under-
lying consent decree “painstakingly illicits the constitu-
tional or statutory basis for relief afforded in every
significant paragraph of the [consent decree]. That order
readily demonstrates that any rights the class members
may have with regard to community placement were
understood by the district court to originate in, and do in
fact exist in, state law.” 807 F.2d at 1247.'" This con-
clusion required the court of appeals, pursuant to Penn-

hurst, to conclude that the relief granted was grounded
solely on state law.®

17 The court concluded on the basis of a clear record, that the
relief in the consent decree was predicated solely on state law. This
conclusion left the question for the Lelsz court as to “whether
the district court may enforce the consent decree beyond.the guar-
antees contained in the federal Constitution and laws simply be-
cause it is a consent decree.” The court held ultimately that such
enforcement violated the eleventh amendment. That question is
inartfully formed, however, since the precise question was whether
a district court can enforce a consent decree based solely on state
law. The Lelsz court held that such enforcement violated Pennhurst.
To the extent the Lelsz court answered a broader question, that

answer is dicta. See discussion of Ibarra v. Tezxas Employment
Comm’'n, below.

18 This conclusion was strongly attacked by Judge Reavley in an
opinion dissenting from the denial of a petition for rehearing en
hane. See 815 I'.2d at 1035-37. Seven of the fourteen judges voting
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i loy-
Lelsz has been interpreted in Ibarra v. Tiga;;zs) E%I:; r:-la
ment Commission, 823 F.2d 873 (5th Cir. : ; i
construed Lelsz as applying Pennhurst :(})1 vagart1 seentpdecree
i e c
district court order enforcing e
(\):hgx:ethe relief provided bly that8 21)331';‘ gfl t:: gg'c;:eec e
d solely on state law. . .
%Z?: d§15 F.2d at 1034. The Ibarra court held:

A o ool ‘iﬁiiii“ogrdii‘aimii’l?ﬁ;"it&Z‘éﬁ
thigg, txeacjﬁcletfge that Pennhurst (ilotesd;\::e:pif;lynz(;
t)};esegrz?nsttaizsiaaéc?u.s e. t'}‘]}ie cggrslie.rns_ :«:b::stt SS:;::
SOVeFeig_nFy e gleen:szclh:tf ::llynfoetd;)a;)lr:)r;l)r?ate whfan,
Z: Nienu"z}tlli(;alc;ose, lthe jssue is one of interpreting
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hold tha;; a federal court does not, under ém(,1 icated’so]ely
jﬁrisdiction to approve a consent gecree £;§1d e
iolations since to do SO )
O{l Statt}? 1:1‘1)nver:’(;$nent 2 This doctrine has no bearing,
eleven .

i ion for rehearing. Of par-
d‘issented fmmt}txzeﬁjle:\:‘n; fp(f:lt?o:‘ (;tf Judge Reavley’s d?sse‘nt: ]
“cu}'“;r nntinl:es‘ted case, in which a pendent state;lat\: (;::,l‘:n axts ::e

nac $ ase, A hate
serted, I’crmhz,l',;".q.t,;n ri(:;"cu;z:\et'zethf: d;;::ies have r.\ot sepaxi)at:}(‘i
SOU}'CG Of' th'e ~(' dl‘ ryemedies and agree on rer?edl.es for othé
e (h:;n:ts‘(]l]; places no jurisdictional limitation upon
fegélte?;’z;;l;.ourt in enforcing the agreement

26
Lelsz, 815 ¥.2d at 1036. -
ardebring, 667 I'. Supp. 1284, 1289 (D. Min

.G .
19 Cf. Welsch v esed below in note 22.

which is discu
1987), o distinction between a_pure state law

20 Again, Judge Reavley o enored in Lelsz.
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claim, and mixed laims, is erit
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however, on the present case. Here, the plaintiffs’ first
amended complaint alleged violations of federal law. In
response to that complaint, the parties agreed to entry
of comprehensive relief. It is literally true that every
substantive section of the consent decree is tied to factual
allegations in the first amended complaint, which form
the factual predicate for plaintiffs’ claim that the totality

of conditions at the Penitentiary of New Mexico offends
the United States Constitution,

The foregoing discussion produces two clear conclu-

sions, each of which mandates rejection of each separate
strand of defendants’ argument.

First, because the complaint named state officials in
their official capacity as defendants in a suit seeking
purely injunctive relief for federal constitutional viola-
tions, the eleventh amendment did not afford defendants
sovereign immunity. Accordingly, the Court had, and
has, jurisdiction over the civil action. See Welsch v.
Gardebring, 667 F. Supp. at 1288-89.2

21 The folloWing chart demonstrates the relationship between

paragraphs in the first amended complaint and portions of the
consent decree.

Correspondence— 128
Public/Attorney Visitation— 127

Food Service— f21

Legal Access— {117 30, 31
Visitation— 127
Classification— 24

Living Conditions— 1111 16, 17, 18, 19, 20
Inmate Activity— i 19, 24, 25, 26
Medical Care— 29

Mental Health Care— 1129
Staffing and Staff Training— i1 22, 23
Maximum Security— 23
Inmate Discipline— 132

22 In Welsch v. Gardebring, the defendants, in challenging the
court’s jurisdiction to approve a consent decree, made essentially
the same argument which is presented here in defendants’ motion,
The district court’s rejection of that argument is predicated on
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The second major premise of defendants’ argument is
that even when federal jurisdiction exists, the principle
of comity prohibits the entry of relief, even by consent,
that extends beyond the measures the Court could have
imposed following trial. There is no authority cited by
the defendants or discovered by the Court that supports
this novel proposition. Indeed, the same proposition was
rejected by the United States Supreme Court in Local 93
(Firefighters) v. City of Cleveland, supra.2

In Firefighters, the Supreme Court reviewed a consent
decree that indisputably granted to plaintiffs substantive
relief that went beyond what could have been granted
following a trial on the merits. Faced with a challenge
that such relief was unauthorized for that the reason,
the Supreme Court rejected the contention. As made clear
by a lengthy discussion of the nature of
the Court concluded that “a feder

sarily barred from entering a consent decree merely
because the decree provides broader relief than the court
could have awarded after a trial” 92 L. Fd. 2d at 425,
In fact, the Supreme Court held that relief in the form

of a consent judgment is constrained only by principles
of illegality in that a federal court cannot approve relief
that would require a violation of substantive law. There
is, of course, nothing in the consent decree in this case
which requires the defendants to violate any law.

consent decrees,
al court is not neces-

Defendants’ attempt to a

pply the principles of comity
and r

estraint to the Court’s review of 2 consent decree
also suggests a peculiar paradox. Were the Court to re-

by the State of New Mexico,
decree in this case is tied to
deprivation.

Second, every section of the consent
an allegation of federal constitutional

24 Defendants’ citation to Nelson v. Collins, 659 F.2d 420, 429
(4th Cir. 1981) (en bane), is inappropriate. In Nelson v. Collins,
no constitutional violation was established. Understandably, when
there is no violation, equity has no st

anding to provide a remedy.
Nelson does not support any

other principle.
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This Court had no cognizable basis on which to alter
the structure or detail of the negotiated consent judgment
presented to it for review and approval by the parties.*
Given that the civil action was properly before the Court,
its review of that judgment was limited to a determina-
tion of whether any of the relief contained in the decree
was illegal and whether the relief was sufficient to pro-
tect the interests of the plaintiffs’ class. The Court con-
ducted the appropriate review and consequently approved
the consent decree. There is no basis for the Court’s
independent application of its judgment as to the pro-
priety of the specific relief agreed to by the parties in
view of the appropriate presumption that the parties have
negotiated at arms length and have agreed that the struec-
ture of remedies in the consent decree is a fair resolution
of their competing claims.

IX. MODIFICATION.

Defendants’ motion also seeks to vacate portions of the
1980 decree. Although the rule under which this relief
is sought is not explicated, the structure of the argument
makes clear defendants seek relief under Rule 60(b) (4),
Fed. R. Civ. P., which provides that relief from final
judgment should be granted when “the judgment is void.”
Sce Defendants’ brief, p. 13. As noted earlier, footnote 1
of defendants’ brief suggests that if their comity-based

there is a plain, speedy and efficient remedy in the courts of that
state. See 454 U.S. at 103. See also Tulley v. Griffin, 429 U.S. 68,
73 (1976), quoted in Rosewell v. Lasalle National Bank, 450 U.S.
503, 522 (1981).

26 Tndeed, when presented with a consent decree compromising a
class action, the Court is limited to one of two actions: approving
the decree, or rejecting it. It is elemental that in conducting a
Rule 28 review of a proposed class action compromise, the Court
may not substitute its judgments of fairness for those of the
litigants. Plainly, the Court would be without authority to enter a
consent judgment other than that agreed to by the parties, since
the consent of the parties would no longer animate the decree.
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arguments are rejected at the jurisdictional level, they
should inform the Court’s assessment of the propriety of
modification. As is made clear in this order, defendants’
jurisdictional arguments seeking vacation of the decree
are rejected in that they ave unsupported by existing law.
The Court is mindful, however, that under certain cir-
cumstances, a judgment may be modified or altered in its
prospective application. The potential legal bases for
action of this kind need not be set out here, although the
Court has addressed the issue as a general matter pre-
viously. See Order of October 3, 1986. That order evi-
dences the Court’s awareness of United States v. Swift,
286 U.S. 106 (1932); New York Association for Retarded
Children, Ine. v. Carey ( Willowbrook), supra; Newman
v. Graddick, 740 F.2d 1513 (1th Cir. 1984), and related
cases.

The “flexible” approach to modification set out in Carey
and related cases permits the Court to assess requests for
modification that promote the interest of comity by pre-
serving state administrative discretion as to the means of
accomplishing the particular objectives set forth in a
decree. That process, however, involves careful assess-
ment not only of the structure of the order and its rela-
tionship to administrative diseretion, but of other factual
considerations including, but not limited to, the state of
compliance with existing orders, the degree to which any
federal constitutional violations have been cured ‘“root
and branch,” and the existence of safeguards to prevent
future violations. That complex inquiry is one the Court
will not undertake in the absence of an appropriate, com-
prehensive evidentiary record and a thorough briefing on
the appropriate standards for modification, to include
the equitable bases for modification and the particular
modification sought.”

27 The Court is mindful {hat some endeavor to this end has been
undertaken previously. The defendants, however, terminated that
process by filing the motion that is the subject of this order.
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X. CONCLUSION.

T
Statlleofgii\;z?thfamenqunt does not provide immunity to
constituﬁon; rom equitable actions based on federal
s ittional r(;ghts. The. comity limitations urged by
e defent ; do not require the Court to interfere with
e conseneér(;u(ljur:gn;enfrs of parties in the fashioning of
i et It gment. The defendants’ motion to vacate

Wherefore,

IT IS ORDERED, ADJUDGED AND DECREED that

defendants’ motion t .
denied. o vacate be, and the same hereby is,

DATED this 11th day of February, 1988.

/s/ Juan G. Burciaga
United States District Judge




