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The State and the Private Prison Companies assert in their reply briefs that 

Appellees seek greater relief than the trial court granted.  They are mistaken: The 

trial court held the FRC Rule invalid, and appellees seek to affirm the judgment—

nothing more.   

Appellees moved for summary judgment on five grounds—including DFPS’s 

lack of statutory authority to regulate immigration detention facilities as GROs under 

Texas Human Resources Code §42.002(4), CR 3009, 3033, 3038-41—the issue the 

State and the Private Prison Companies say this Court cannot reach because 

Appellees did not cross appeal. State Reply at 22-23, GEO Reply. at 14; CoreCivic 

Reply at 1. But no cross appeal was necessary.  

The trial court granted Appellees’ summary-judgment motion on two of the 

five grounds, declaring the FRC Rule invalid because it:  

• “contravenes TEX. HUM. RES. CODE § 42.002(4)” and  

• “runs counter to the general objectives of the Texas Human Resources 

Code.”  

CR 4214. The trial court denied the State’s, and the Private Prison Companies’, 

motions for summary judgment on all claims. Id.  

Because the trial court granted summary judgment on the specific ground that 

DFPS lacks statutory authority under §42.002(4), this Court must determine whether 

the grant was appropriate on those grounds. Hernandez v. Porter, 406 S.W.3d 789, 
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792 (Tex. App.—El Paso 2013, pet. denied). The Court may also consider the 

grounds the trial court did not reach because Appellees preserved all five grounds in 

the appellate briefing. See id. The appellate court’s ultimate goal is to render the 

judgment the trial court should have rendered. Valence Operating Co. v. Dorsett, 

164 S.W.3d 656, 661 (Tex. 2005); Battista v. City of Alpine, 345 S.W.3d 769, 774 

(Tex. App.—El Paso 2011, no pet.). Thus, all five grounds in the Appellees’ motion 

for summary judgment are before the Court, and any one of them can be the basis 

for affirming the trial court’s judgment. See id. 

Therefore, the State and Private Prison Companies are mistaken when they 

say the §42.002(4) statutory-authority issue is not before the Court. They justify this 

position by stating that the trial court did not specifically grant the summary 

judgment on that ground. State Reply at 22; GEO Reply. at 14; CoreCivic Reply at 

1.  First, regardless of whether the trial court expressly ruled in Appellees’ favor on 

that ground, it is preserved by the appellate briefing, and the Court has discretion to 

consider it.  See Hernandez, 406 S.W.3d at 792.  

Second, the trial court did grant summary judgment expressly on that ground.  

The Amended Final Judgment speaks for itself. It declares the FRC Rule invalid 

because the Rule “contravenes TEX. HUM. RES. CODE § 42.002(4).” CR 4214. The 

State’s opening brief acknowledges this. State Br. at 31 (“The district court specified 

that judgment was based on plaintiffs’ grounds that [the Rule] violates section 
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42.004 and ‘the general objectives of the Human Resources Code.’”). And both the 

State and the Private Prison companies treated the §42.002(4) statutory authority 

issue as live in their appellants’ briefs and asked this Court to decide it. State Br. at 

32-36, GEO Br. at 41-50, CoreCivic Br. at 22-26. 

The State and the Private Prison Companies nevertheless change course in 

their replies, asserting that the judgment was based only on the trial court’s rejection 

of the Rule’s exceptions from state minimum standards. Reply at 22; GEO Reply. at 

14; CoreCivic Reply at 1. But this was the second ground the trial court expressly 

approved—because the exceptions conflicted with the general objectives of the 

Human Resources Code.  CR 4214.  The first ground was DFPS’s lack of statutory 

authority under §42.002(4). Id. 

Tellingly, the State and the Private Prison Companies do not cite the 

summary-judgment section of the Amended Final Judgment for their misguided 

contention. Rather, they cite the supersedeas section of the judgment, in which the 

trial court elected to maintain the status quo (i.e., DFPS regulation) while the appeal 

is pending. State Reply at 22 (citing CR 4215-16); CoreCivic Reply at 3 (citing CR 

4216); GEO Reply at 14 (citing 1 SCR 8-9). The summary-judgment and 

supersedeas sections of the Amended Final Judgment are independent, and neither 

the State nor the Private Prison Companies appealed the supersedeas ruling.  Finally, 

CoreCivic goes even farther afield by quoting the temporary injunction—an 



4 

interlocutory ruling that was superseded by the Amended Final Judgment.  See 

CoreCivic Reply at 2-3 (citing CR 1111). 

The State and Private Prison Companies wish to foreclose this Court from 

affirming the judgment based on a lack of statutory authority because, if the Court 

so holds, DFPS will be without the power to enact another similar rule.  State Reply 

at 23; GEO Reply at 13-14; CoreCivic Reply at 3. But this policy complaint is 

misdirected: the Legislature dictates state agencies’ authority.  The Private Prison 

Companies themselves recognized that the trial court’s judgment necessitated 

additional authority from the Legislature when they tried, and failed, to secure 

greater authority during the 2017 legislative session.1  If these parties want to 

broaden DFPS’s jurisdiction, their remedy is to again petition the Legislature, not 

complain to the judiciary. 

  

                                           
1 Texas Legislature Online, Bill History, H.B. 2225, 85th R.S., available at 
http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=85R&Bill=HB2225 (last visited 
Oct. 17, 2017). 

http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=85R&Bill=HB2225


5 

 
Respectfully submitted, 

 
 
 

/s/ Amy Warr  
Amy Warr 
State Bar No. 00795708 
awarr@adjtlaw.com 
Nicholas B. Bacarisse 
State Bar No. 24073872 
nbacarisse@adjtlaw.com 
ALEXANDER DUBOSE JEFFERSON & 
TOWNSEND LLP 
515 Congress Avenue, Suite 2350 
Austin, Texas 78701-3562 
Telephone: (512) 482-9300 
Facsimile:  (512) 482-9303 
 
ATTORNEYS FOR APPELLEE GRASSROOTS 
LEADERSHIP, INC. 
 
Robert Doggett  
State Bar No. 005945650 
rdoggett@trla.org 
TEXAS RIO GRANDE LEGAL AID, INC. 
4920 North IH 35 
Austin, Texas 78751 
Telephone: (512) 374-2700 
 

  



6 

Jerome Wesevich 
State Bar No. 21193250 
jwesevich@trla.org 
TEXAS RIO GRANDE LEGAL AID, INC. 
1331 Texas Avenue 
El Paso, Texas 79901 
Telephone: (915) 585-5100 

        
 ATTORNEYS FOR APPELLEES 
 

CERTIFICATE OF SERVICE 

On January 30, 2018, I electronically filed this brief with the Clerk of the 

Court using the eFile.TXCourts.gov electronic filing system which will send 

notification of such filing to the following (unless otherwise noted below).  

Mark Emery  
State Bar No. 24050564 
mark.emery@nortonrosefulbright.com 
NORTON ROSE FULBRIGHT US LLP 
799 9th Street NW, Suite 1000 
Washington, D.C. 20001 
Telephone: (202) 662-0200 
 
Charles A. Deacon 
State Bar No. 056773300 
charlie.deacon@nortonrosefulbright.com 
Bertina B. York 
State Bar No. 03354500 
bertina.york@nortonrosefulbright.com 
NORTON ROSE FULBRIGHT US LLP 
300 Convent Street, Suite 2100 
San Antonio, Texas 78205 
Telephone: (210) 224-5575 
 
Attorneys for the GEO Group 
 

Kristofer A. Monson  
Assistant Solicitor General 
State Bar No. 24037129 
kristofer.monson@oag.texas.gov 
OFFICE OF ATTORNEY GENERAL 
P.O. Box 12548 (MC 051) 
Austin, Texas 78711 
 
Attorneys for Texas Department of 
Family and Protective Services, Henry 
Whitman, in his official capacity as 
DFPS Commissioner Texas Health 
and Human Services, Charles Smith, 
in his official capacity as HHSC 
Executive Commissioner 

  



7 

Jay W. Brown  
jbrown@winstead.com 
State Bar No. 03138830 
Bruce R. Wilkin 
State Bar No. 240553549 
bwilkin@winstead.com 
Andrew L. Edelman 
State Bar No. 24069665 
aedelman@winstead.com 
WINSTEAD P.C. 
1100 JP Morgan Chase Tower 
600 Travis Street 
Houston, Texas 77002  
Telephone: (713) 650-8400 
Facsimile:  (713) 650-2400 
 
Attorneys for CoreCivic 
 

 

 
/s/ Amy Warr  
Amy Warr 

 
 

CERTIFICATE OF COMPLIANCE 

Based on a word count run in Microsoft Word 2016, this brief contains 860 

words, excluding the portions of the brief exempt from the word count under Texas 

Rule of Appellate Procedure 9.4(i)(1). 

/s/ Amy Warr  
Amy Warr 

 


	Certificate of Service
	Certificate of Compliance

