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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
KAREN SHARR; ET AL.,
Hantiffs, Civil No. 02-1513-JO
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20 Massachusetts Avenue N.W., Room 7216
Washington, D.C. 20530

Rondd K. Silver

Assgtant United States Attorney, Didtrict of Oregon

UNITED STATESATTORNEY'S OFFICE

1000 SW. Third Avenue, Suite 600

Portland, OR 97204

Courtney C. Dippd

LouisA. Santiago

HOLLAND & KNIGHT, LLP

111 SW. Fifth Avenue, Suite 2300

Portland, OR 97210

Attorneys for Defendants

This action arises out of the post-September 11, 2001, nationwide federalization of airport
security. Plaintiffs, Sx unsuccessful applicants for federa security screener pogitions at Portland
Internationa Airport ("PDX"), bring this action againgt the Transportation Security Administration
("TSA"), through its Adminigtrator and the Under Secretary of Transportation for Security, Norman
Mineta, and TSA's contractor, NCS Pearson, Inc., dleging clams for discrimination in the application
and hiring process.

In their class action complaint, plaintiffs seek preliminary and permanent injunctive rdief and

unspecified money damages againgt both defendants under Title VII of the Civil Rights Act of 1964 as

L Paintiffs have represented that they will not pursue class certification. Currently there
are only Sx named plantiffs.
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amended (42 U.S.C. § 2000e et seq)(race, gender, and nationd origin), the Age Discrimination in
Employment Act ("ADEA"), 29 U.S.C. § 623 et seq (age), the Aviation and Trangportation Security
Act ("ATSA"), Pub.L. 107-71, Sec. 111(f)(2)(veterans preference), and under 28 C.F.R. § 50.14
(Guidelines on Employee Sdlection Procedures). See Class Action Complaint ("Complaint™), 1Y 24-
27.

Faintiffs filed this action on November 7, 2002, and immediatdly sought a preliminary
injunction. Plaintiffs requested, among other things, an order requiring immediate retesting of dl class
members under court supervison and the immediate hiring of al those who passed the test.

On January 9, 2003, the court held a hearing on the motion for preliminary injunction, limited to
plantiffs primafacie case. Shortly before the hearing, in evident response to defendants motionsto
dismiss? plantiffs filed a"supplemental complaint,” which added a single daim of employment
discrimination against defendant NCS Pearson under ORS 659A.030.

At the hearing, | heard the parties arguments and the testimony of severd witnesses
representing the various plaintiff subclasses. While the evidence tended to show that defendants
testing and hiring procedures may have unfairly disadvantaged the plantiffs, the evidence fel far short of
demondrating unlawful discrimination sufficient to sustain the requested injunction. More criticdly, the

record established - and plaintiffs conceded - that plaintiffs had falled to satisfy the administrative

2 Defendants both moved to dismiss the complaint; those motions are in abeyance
pending complete resolution of plaintiffs motion for preliminary injunction.
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prerequisites to their Title VIl and ADEA cdlaims® Those claims are, therefore, not properly before the
court. Based on the above reasons, | denied the motion for preliminary injunction.

Because plaintiffs state law clam as abass for the preliminary injunction had not been briefed
by the time of the hearing, | took that claim under advisement pending further briefing. The parties have
now fully briefed the date law clam. Having consdered the parties arguments and the evidence of
record, | deny plaintiffs motion for aprdiminary injunction based on state law.

LEGAL AND FACTUAL BACKGROUND

The background of the present litigation is largely undisputed.

On September 11, 2001, foreign terrorists armed with box-cutters and knives hijacked four
commercid arplanes and crashed them, full of passengers and crew members, into the World Trade
Center, the Pentagon, and the Pennsylvania countryside. On November 19, 2001, in response to the
arport security breskdown that dlowed the hijackings and to ensure the " safety and security of the civil
air transport system,"™ Congress enacted the Aviation Transportation Security Act ("ATSA"), Pub.L.
107-71. The ATSA made airport security adirect federal responghbility, created the TSA, and
charged the Under Secretary of Transportation for Security with day-to-day federa security screening
operations at commercid arports nationwide. The ATSA mandated that TSA develop standards for
the hiring and training of security screening personne congstent with legidative requirements of the Act.

The ATSA aso directed TSA to hire, train, and deploy, by November 19, 2002, a sufficient number of

3 Faintiffs veterans preference claim under section 111(f)(2) of the ATSA and ther
fairness clam under 28 C.F.R. § 50.14 lack substantive merit and will not be discussed.

4 Aviation and Transportation Security Act, H.R. Rep. 107-296 at 53 (2001).
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federa security screenersto conduct screening of al passengers and property at the nation's
commercid arports.

To assg in the evduation and hiring of the tens of thousands of screeners required under the
ATSA, TSA solicited bids from contractors to support TSA in the development, implementation, and
execution of a qudification, assessment, daffing, and placement system, and to provide on-going human
resource services for airport security screeners, law enforcement officers, and other TSA personnd in
compliance with federd law.

NCS Pearson, agloba provider of gpplications, technologies, and services to education,
government, and business clients, was the successful bidder. TSA awarded the contract to NCS
Pearson effective February 25, 2002. The contract was for afixed period of time and required NCS
Pearson to complete its performance by December 31, 2002.°

Among its many tasks under the TSA contract, NCS Pearson managed TSA job postings and
candidate intake, provided assessment center facilities, equipment and staff, scheduled candidate
assessments, conducted required tests and interviews, identified quaified candidates, and aided in the
award of TSA job offers. Declaration of Stephen Maier ("Maier Decl."), 110. TSA, through NCS
Pearson, recruited gpplicants for three security postions. transportation security screener, lead
transportation security screener, and supervisory transportation screener. NCS Pearson recruited
"incumbent screeners” i.e., private sector screeners who worked for the airlines or for security

companies hired by the airlines, like plaintiffsin this case, dong with new gpplicants

5 The contract was not extended and expired on December 31, 2002. Declaration of
Stephen Maier, 4.
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According to NCS Pearson, the TSA testing process was the same for al applicants
nationwide. Incumbent screeners were given the same tests as new gpplicants, but they were tested
after the new applicants were tested. The parties agree that incumbent screeners who passed the tests
were guaranteed federd screener positions with TSA.

The PDX assessment center was open from early September 2002, through October 18,
2002. See Declaration of Thomas Joyce ("Joyce Decl."), 3.6 Candidates were notified in advance of
their scheduled date for testing. At the assessment center, gpplicants proceeded through a pre-
established series of tests. Applicants were tested for the highest level position for which they had
goplied and were qudified for, aswel asdl lower postions. Thetesting included physica sandards
tests, visud acuity and color perception tests, aurd acuity tests, medica and other examinations, and
English proficiency tests, with all computer tests scored remotely. Maier Dedl., 1 12. If an applicant
faled any test in the series, the gpplicant was deemed disqudified and did not proceed. If anew
goplicant or an incumbent applicant successfully passed the tests, the gpplicant was deemed qudified
and dligible to serve as afederd screener. As mentioned, the incumbent PDX screeners who passed
were guaranteed federd screener positions with TSA.

Before November 19, 2001, plaintiffs were employed by Huntleigh USA Corporation as
private screeners at PDX. All Huntleigh employees were terminated or told they would be terminated

before the trangtion to afederd screener workforce. Complaint, 119, 12. In their complaint, plaintiffs

6 Minor discrepancies between the various declarants as to the precise dates are
immaterid.
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adlege that the testing process "was designed to make it difficult for the Huntleigh screenersto pass,” in

that defendants:

@

(b)
(©

(d)

(€

Highlight[ed] in advance names of Huntleigh screeners who were to be failed;

M[ade] part of the testing process subjective;

[Gave] Huntleigh screeners less time to take and complete the testing process

than provided to new applicants;

Test[ed] Huntleigh employees for supervisor podtions and fail[ed] them, even

though they had only gpplied for screeners positions,

[Told] individudl Hutleigh applicants

@
)

3

(4)

Q)

(6)

()

he was too old;

that the assessor saw something he did not like so the applicant failed,
but gpplicant was not told what that was,

she failed because she was not born in this country and was of a
different culture;

he was disqudified for taking about a subject unrelated to the test;
asking intimidating questions which were not job related;

grabbing an gpplicant and yelling a her, and then throwing her out the
back door;

pulled headphones off the head of an applicant from behind;
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(8 telling an gpplicant with graduate academic degreesin aforeign country
that her English was not perfect; and
(99  notteling applicants why they failed.
Complaint, 1 20.

Pantiffs clam that new applicants had two days in which to complete the tests, but that the
incumbent screeners were required to complete the tests in one day, to their detriment. NCS Pearson
disputes this, stating that the nationd god with respect to dl testing was to have gpplicants complete
their testing in one day, however, "some gpplicants were tested over atwo day period due to
equipment shortages and testing start times.”  Joyce Decl., {1 11-13. When the Portland assessment
center opened in September 2002, a shortage of computers used in VUE Testing” and fingerprint
machines used in Phase |1 resulted in some gpplicants being tested over atwo-day period. By
September 9, 2002, as many gpplicants as could be tested in one day completed their testing in one
day. JoyceDecl., 1 17.

According to plaintiffs, NCS Pearson tested 337 Huntleigh screeners. Of these, 135 men and
58 women passed; 60 men and 84 women failed. Paintiffs assert that "[t]he profile of the typica
Federd screener at PDX isnow awhite male under age 45." Complaint, 18. At thisjuncturein the
litigation, it is unclear how many of those who failed the tests have joined as plaintiffs®

DISCUSSION

! VUE Testing, dso known as Phase |, consisted of three timed tests on a compute.
Declaration of Susan Nelson, 4.

8 See footnote 1.
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The question presently before the court is whether plaintiffs state law employment
discrimination claim against NCS Pearson supports the requested preliminary injunction. | find thet it
does not.

1. Standard

To obtain aprdiminary injunction, plaintiffs generdly mus stisfy one of two tests. The
traditiona test requires plaintiffs to show "'(1) astrong likelihood of success on the merits, (2) the
possibility of irreparable injury to the plaintiff if the prliminary rdief is not granted, (3) a bdance of
hardships favoring the plaintiff, and (4) advancement of the public interest (in certain cases).” Johnson

v. Cdifornia State Bd. of Accountancy, 72 F.3d 1427, 1430 (9th Cir. 1995)(citation omitted). Inthe

dterndive test, "a court may issue a preliminary injunction if the moving party demondrates 'either a
combination of probable success on the merits and the possibility of irreparable injury or that serious
questions are raised and the baance of hardshipstips sharply in hisfavor.” Johnson, 72 F.3d at 1430
(atations omitted; emphagisin origind). The two formulations under the dternative test "represent two
points on adiding scale in which the required degree of irreparable harm increases as the probability of

success decreases.” A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1013 (Sth Cir. 2001).

To the extent that plaintiffs seek a mandatory injunction, thet is, arequirement that NCS
Pearson go beyond the status quo and take affirmative steps to retest them, the Ninth Circuit imposes a

more stringent standard. See Stanley v. Univergty of Southern Cdiifornia, 13 F.3d 1313, 1320 (Sth

Cir. 1994)(mandetory preiminary injunction "goes well beyond smply maintaning the satus quo
pendente lite[and] is particularly disfavored”)(dteration in origind). Faced with arequest for a

mandatory preliminary injunction, "the digtrict court should deny such relief unlessthe facts and law
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clearly favor the moving party.” Stanley, 13 F.3d at 1320. Thisis particularly true where, as here, the

requested injunction would encroach on government personne matters. See Sampson v. Murray, 415

U.S. 61, 83-84 (1974).

Pantiffs contend that they do not seek a mandatory injunction, merely areturn to the Satus quo
that existed before the testing. Asapractica matter, because NCS Pearson's contract with TSA has
expired and the Stuation that existed pre-testing no longer exids, plaintiffs do, in fact, seek an injunction
that goes well beyond the status quo. | need not resolve thisissue, however, because plaintiffs are not
entitled to any form of injunctive relief under any of the above tests.

2. Plaintiffs Claim Againgt NCS Pearson

Fantiffs supplementd complaint dleges a date law employment discrimination clam under
ORS 659A.030 solely against NCS Pearson. In their memorandum in support of their state law claim,
plantiffs clarify that their dlaim fals under ORS 659A.030(1)(€), which providesin relevant part as
follows
Q) It is an unlawful employment practice:

* * %

(e For an employment agency to classfy or refer for employment, or to
fail or refuse to refer for employment, or otherwise to discriminate againgt any
individud:

(A)  Onthebadsof theindividud'srace, color, nationd origin, sex, religion,
marital status or age, if the individud is 18 years of age or older| ]

ORS 659A.030(2)(e). "Employment agency,” for purposes of that Satute, is defined as "any person

undertaking to procure employees or opportunitiesto work." ORS 659A.001(5).
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Asaprdiminary matter, | note that while plaintiffs gppropriately do not include TSA asa
defendant in their sate law cdam, in ther memorandum they suggest that TSA may be liadble under ORS
659A.030. Haintiffs Memorandum Re Oregon Civil Rights Statute, p. 3. To put the matter to rest,
TSA, afederd agency, is not subject to liability under ORS 659A.030. In the context of this case,
which involves federd, not sate, employment, plaintiffs remedies againgt the federa employer, TSA, if
any, are defined by the provisons of federd law, specificdly, Title VII, 42 U.S.C. § 2000e-16, and the

ADEA, 29 U.S.C. §633a. See Brown v. Generd Services Adminidration, 425 U.S. 820, 825-33

(1976); see ds0, e.q., Bdhommev. Widndl, 127 F.3d 1214, 1216 (10th Cir. 1997); Schroder v.

Runyon, 1 F.Supp.2d 1272, 1279 (D.Kansas 1998)(federal employee's state law discrimination claim
preempted by Title VII).

With respect to plaintiffs state law claim against NCS Pearson, plaintiffs admit that "TSA hired
NCS Pearson * * * to do afair testing and hiring of existing Huntleigh employees and new applicants,
thereby making Pearson the agent of TSA to perform aFedera function.” Complaint, 10. The
evidence supports that admisson, establishing that NCS Pearson acted solely within the parameters of
its contract with TSA and as TSA's agent. See Maier Decl., §115-16. TSA, not NCS Pearson,
established the qudification standards for the hiring of airport screeners. Maier Decl., §14. NCS
Pearson fulfilled its contract obligations, and the TSA/NCS Pearson contract expired on December 31,

2002.° Maier Decl., §18.

9 NCS Pearson explains that in carrying out its contract obligations, NCS Pearson
received over 5.9 million inquiries, held more than 89 job fairsin 56 cities, processed over 1.4 million

completed job applications, and assessed over 430,000 prospective applicants in more than 150
(continued...)
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Having consdered the matter thoroughly, | conclude that plaintiffs state law claim does not
support the requested injunctive relief, for several reasons. Firgt, as NCS Pearson points out, it has no
authority to provide therelief plaintiffs request - immediate retesting - because it no longer has any
contract relationship with TSA. Additiondly, TSA, not NCS Pearson, is the federal employer. More
criticdly, plantiffs evidence of unlawful discrimination isinsufficient to support a preiminary injunction,
even if NCS Pearson could in fact provide the requested relief.

Second, assuming without deciding that NCS Pearson may be subject to Sate law initsrole as
afederd contractor, | am not convinced that plaintiffs are likely to prevall on their clam that NCS
Pearson, a contractor that performed its work under a specific federa contract, qualifies asan
"employment agency™ within the meaning of ORS Chapter 659A. Coupled with plaintiffs minimd
evidence of "irreparable’ harm, their weak showing on the merits of their dlam compels me to conclude
that plaintiffs are not entitled to prdiminary injunctive relief.

Thus, | deny plaintiffs motion. Whilein my view TSA's decison to test new gpplicants first

was illogicd and inherently unfair to incumbent screeners like these plaintiffs and may have put them a a

8(...continued)
assessment centers throughout the continentd U.S., Alaska, Hawali, Puerto Rico, American Samoa,
and Guam. Under the direction of TSA, NCS Pearson qualified more than 125,000 candidates as
eigible, and assisted TSA in hiring aworkforce of gpproximatey 45,000 federal security screeners.
See NCS Pearson's Memorandum in Opposition to Plaintiffs Mation for Preliminary Injunction, p. 4;
see also Declaration of Elizabeth Kolmdtetter, Ph.D., 1 23.
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competitive disadvantage,'® | am not persuaded that the harm plaintiffs suffered was the product of
unlawful discrimination, or that they have any avalladle remedy in federa court.

| dso note my concern that in the absence of any viable federd clam, this court may lack
subject matter jurisdiction over thisaction. TSA, afedera agency, isnot a"citizen” of any date, and its

presence as a defendant defeats diversity jurisdiction. Commercia Union Ins. Co. v. United States,

999 F.2d 581, 584 (DC Cir. 1993); see Dyack v. Commonwedth of North Mariana Idands, 317

F.3d 1030, 1037 (Sth Cir. 2003); see also Schwarzer, Tashima & Wagstaffe, CAL. PRAC. GUIDE:
FED. CIV. PRO. BEFORE TRIAL (The Rutter Group 2002). Moreover, because plaintiffs
goparently no longer seek class action status and the case does not involve a common fund, they cannot
aggregate their claims, as they appear to have donein their origind class action complaint,'* to meet the

jurisdictiond amount in controversy requirement. See, e.q., Morrison v. Allstate Indem. Co., 228 F.3d

1255, 1263-64 (11th Cir. 2000).
CONCLUSION
Haintiffs motion for preliminary injunction (# 3) is DENIED.

DATED this 3rd day of March, 2003.

/s Robert E. Jones
ROBERT E. JONES

10 TSA explains this decision as necessary to ensure the presence of sufficient federa
personnd to staff the checkpoints before testing of contract screeners could begin. See Declaration of
Elizabeth Kolmgtetter, Ph.D., 1 19.

1 The dass action complaint aleges only that "[tJhe amount in controversy againgt
defendant Pearson exceeds $75,000 plusinterest and costs.” Complaint, 1 4.
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U.S. Didtrict Judge
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