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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD :

PLEASE TAKE NOTICE that on October 29, 2018, atd8z3m. or as soon
thereafter as may be heard in Courtroom 10B o&tiw/e-entitled court, located at
350 West 1st Street, Los Angeles, California 90@&intiffs Ms. J.P., Ms. J.O., ang
Ms. R.M., (collectively “Plaintiffs”) will and hedgy do move this Court for entry of

preliminary injunction requiring Defendants to pide meaningful access to menta

health care screening and treatment to Plaintiftsrmembers of the proposed class.

Plaintiffs seek, in particular, meaningful access t

* mental health screening for all Plaintiffs and slasembers to identify those
who require further treatment as a result of thenra inflicted on them, whicl
must be performed by persons trained to recoghigeigns and symptoms of
such trauma, within fourteen (14) days of the enfrihe Court’s injunction;

» subsequent mental health screening for all Pl&sdind class members to
identify those who require further treatment assalt of the trauma inflicted
on them, which must be performed bytpersons traioe@dcognize the signs
and symptoms of such trauma, within fourteen (B)sdof the reunification of
the Plaintiff or class member with his/her chila(y& Such reunification takes
place after the screening ordered as referenceceabo

» mental health care treatment, for those Plaintiffd class members whose
screenings indicate that such treatment is needeidh must:

o be provided in a safe environment that will nohfeice trauma;

o be provided on a family basis to all members ofrthenified family
together;

o be provided in a culturally competent manner by talemealth clinicians
trained in evidence-based trauma-informed inteieest and

o be Aorovided for a period of time sufficient to tré@e trauma inflicted,;
an

* such other relief as is permitted by law.

This motion is made pursuant to Federal Rule ofl @rocedure 65 on the
grounds that 1) Plaintiffs and class members &edyiito prevail on their substantive
due process claim under the Fifth Amendment andiolatn order directing the
government to provide them with effective mentallttescreening and treatment, 2

Plaintiffs and class members will likely sufferaparable harm absent preliminary

1
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relief, 3) the balance of equities favors entranfinjunction, and 4) an injunction is
in the public interest.

This motion is based upon this Notice of Motidme supporting Memorandun
of Points and Authorities; the supporting declanad; all documents and pleadings
file in this action; and on such other oral andudtoentary evidence as may be

presented at the hearing on this motion.

DATED: July 18, 2018

/s/ Amy P. Lall

2
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INTRODUCTION

Every parent who has lost sight of a child forreaeshort time knows that

family separation may cause severe stress to paneinthild alike. They also know
that separation can become traumatic where itr@lfie, sudden, or prolonged, and
where loved ones cannot contact one another wilarated. Yet the government,
including Defendants, deliberately, needlessly, amcbnstitutionally separated
thousands of children from their parents, refuseallow parents and children to

communicate, failed to provide information abow well-being of separated family

© 00 N o o -~ wWw N P

members, and kept separated family members ireir@tble suspense by refusing tc

[
o

explain when or eveif families wouldeverbe reunified.

[ —
[

Even if the government somehow failed fully toieipiate the trauma that its

=
N

actions would cause, the reactions of the sepafateity members immediately

=
w

informed the government that it was inflicting sevearm. Media reports and

|_\
N

personal accounts of the separations are replébevwid descriptions of obviously
terrified children and desperate parents. Coriit, No. 1 (“Compl.”) 11 107, 130,

132-33. The experience of the putative class sgmatives in this case and their

N e
N o o

families likewise shows the obvious nature of taenminflicted by the government.

=
oo

Plaintiff Ms. J.P.’s daughter fainted in terror vahghe realized she was about to be

=
(o]

separated from her mother, and after nearly twothsoof separation feels depress;s

N
o

and cannot speak about her mother without cryidg{{ 19, 21. Plaintiff Ms. O’s

N
=

and Ms. M’s daughters have suffered excessive wdggphoric mood, crying spells

N
N

sleep and appetite disturbances, and fear of tkeawn. Id. § 145.

N
w

The government’s misconduct inflicted devastapasgchological trauma on

N
~

both parents and children the government choseatoapart. This trauma is being

N
)]

multiplied each day that these families remain spd and its effects will not

N
(o))

evaporate once families are reunited; insteadskisrcausing long-lasting damage tg

N
-~

the physical and mental health of parents and @mldlike, including anxiety,

N
(o)

depression, and post-traumatic stress disorder§EP). Plaintiffs, and the group of

1
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parents whom they seek to represent in this actieed immediate mental health
screenings, and if appropriate, family mental lreatatment designed to alleviate
such trauma to reduce the risk of such long-ternsequences to both parent and
child.

The government has compounded the harm causes tgllous and
unconstitutional family separation program by faglto provide adequate mental
health care. This failure violates the governnentnstitutional obligations in two
independent ways. First, the government must deoadequate health care, includ
mental health care, to persons it detains. Sedundng inflicted grievous harm on
thousands of people by its misconduct, which haesadly been found likely to violat
due process, the government is promptly requireernmedy the damage it has caus
and prevent further damage by providing effectra@ima-focused family therapy.
This motion seeks an order from the Court requithggovernment to live up to its
constitutional obligations by providing effectiveatment in an appropriate setting
address the harm inflicted by its unconstitutidiaahily separation policy.

FACTUAL BACKGROUND

A.  Plaintiffs and the Proposed Class.

Plaintiffs in this case are three mothers who veegarated from their minor
children under the government’s family separatiohicy.! They seek to represent t

following nationwide class:

All adult parents nationwide who (1) were, arewdr be detained in
immigration custody by the Department of HomelaedBity, (2) have
a minor child who has’been, is, or will be sepatdtem them by DHS
and detained in DHS or ORR [Office of Refugee Ré=maent] custody
or foster care, absent a demonstration in a he#lnaighe parent is unfit
or presents a danger to the child.

B. The Government Implemented the Family Separation Amy.

On May 7, 2018, Defendant Attorney General JefSies announced a “zer

tolerance” policy of forced family separation ta@emigrants from crossing the

1 Compl. 1 4.
2

NOTICE OFMOTION AND MOTION FORPRELIMINARY INJUNCTION AND MEMORANDUM IN SUPPORT
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southern border, announcing “If you cross this kbouhlawfully, then we will
prosecute you. It's that simple. . .. If you amreuggling a child, then we will
prosecute you and that child will be separated fyom . . .2 But the policy was not

limited to “smugglers.” Rather, ordinary immigrdatnilies — many of whom are

seeking asylum — bore its brunt. In the first nmooit the policy, nearly 3,000 childre

were separated from their parents while crossiagotitrde? Some children were as
young as 18 months old, and more than 100 weregaruthan four years oftl.

The government mischaracterized family separatsonezessary to enforce tf
law. But DHS expressly contemplated using fam@paration to deter migration
from Central America into the United States atti@agear before the “zero tolerang
policy was adopteé. In March 2017, then-DHS Secretary Kelly confirmbdt
family separation was under consideration as a smeadeter migration across the
southern border. On May 11, 2018, White House GifiS&taff John Kelly confirmeg
that the family separation policy was put in plazeleter other migrants, specificall
Central Americans, from coming to the United Statkshis words, “a big name of

the game is deterrence.”

C. The Government's Family Separation Policy Is Found.ikely
Unconstitutional and Enjoined.

The government’s policy of separating families waet with widespread

2 Attorney General Sessions Delivers Remarks Dismj:ilaia Immigration
Enforcement Actions of the Trump AdministratiD®J Justice News (May 7, 2018
https://www.justice.gov/opa/speech/attorney-genseakions-delivers-remarks-
discussing-immigration-enforcement-actions. _

3 Caitlin Dickerson;Trump Administration in Chaotic Scramble to ReuMigrant
Families N.Y.TIMES (July 5, 20189, _ _ _
https://www.nytimes.com/2018/07/05/us/migrant-crela-chaos-family-
separation.html. _ _

4 Caitlin DickersonHundreds of Immlgrant Children Have Been Taken FRarents
at U.S. BorderN.Y. TiMES (Apr. 20, 2018), _ o
https://www.nytimes.com/2018/04/20/us/immigrantidien-separation-ice.html.

°> Daniella DiazKelly: DHS is considering separating undocumentiitticen from
their parents at the bordeCNN (March 6, _20172(, _ _
https://www.cnn.com/2017/03/06/politics/john-keBgparating-children-from-
Earp.n'rg-lmmlnrannn-hnrderllndexhtml,

Transcrint: White House Chief of Staff .John Kalliriterview with NPRNPR (May
11. 2018). httns:/immww nnr ora/2018/05/11/6101168&Ascrint-white-house-chief-
of-staff-john-kellys-interview-with-npr (last vigt July 12, 2018).

3
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condemnation and, unsurprisingly, litigation. Qriehe cases challenging the polig¢

was filed by a refugee known as “Ms. L.” in the 8win District of California, and is

pending before Judge Dana Sabravs. L. v. U.S. Immigration & Customs Enf't
Case No. 3:18-cv-00428-DMS-MDD (S.D. Cal.) (“Ms.Case”). On June 26, 201¢
Judge Sabraw preliminarily certified a class ofgmés who enter the United States
who were, are or will be detained in immigratiorstmay, and who have a minor ch
who is or will be separated from them absent ardetation that the parent is unfit
endangers the childVis. L. CaseDkt. No. 82 at 17. That same day, he entered &
preliminary injunction that included the followiqgovisions, among others:
» Defendants . .. are preliminarily enjoined frontadieing Class Members in
DHS custody without and apart from their minor dheln, absent a
determination that the parent is unfit or presentsinger to the child . . . .
» Defendants must reunify all Class Members withrth@nor children who are
under the age of five (5) within fourteen (14) dayshe entry of this Order;
and . . . Defendants must reunify all Class Membetis their minor children
age five (5) and over within thirty (30) days oéténtry of this Order.
» Defendants . .. are preliminarily enjoined frormoing any Class Members
without their child . . . .
Ms. L. CaseDkt. No. 83 at 22-24.

In support of this injunction, Judge Sabraw foumak theMs. L. Caselaintiffs
had submitted evidence demonstrating that they \ilezly to succeed in showing th
the government’s family separation practice vidadee process and “shocks the

conscience.”ld. at 12. Judge Sabraw found that the governmeremmgnted this

practice “without any effective system or procediare(1) tracking the children aftef

they were separated from their parents, (2) engle@mmunication between the
parents and their children after separation, ahde{®iting the parents and children
after the parents are returned to immigration asfollowing completion of their

criminal sentence.’ld. at 14. Noting that the government routinely aagal stores,
4
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and returngropertyseized from detainees upon their release, Judgasdound

that the government’s failure to do the same wepect tachildren“cannot satisfy
the requirements of due proces#d’ at 14-15. Going further, Judge Sabraw found
that the government improperly placed the onusaremgs to “search for their

children and make application for reunificationg found that placing that burden ¢

e

n

parents “is backwards” because “the Governmenthasfirmative obligation to

(D

track and promptly reunify these family memberid’ at 16-17. In summary, Judg

Sabraw found that the government’s practice of is¢a families, as implemented

© 00 N o o -~ wWw N P

“Is likely to be so egregious, so outrageous, ithaiay fairly be said to shock the

[
o

contemporary conscience . . . interferes with sghtplicit in the concept of ordered

[ —
[

liberty, . .. and is so brutal and offensive tinfloes] not comport with traditional

=
N

ideas of fair play and decencyltl. at 17 (citations and quotation marks omitted).

=
w

Judge Sabraw also found that the plaintiffs wikedyt to suffer irreparable

|_\
N

harm because they were likely deprived of theirstitutional rights.Id. Judge

=
o1

Sabraw further found that the balance of equities@ublic interest favored the

=
(o]

plaintiffs, because they had established a likelththat the government’s policy wds

[ —
\]

unconstitutional, because the injunction wouldintgrfere with the government’s

=
oo

ability to enforce criminal and immigration laws)dato exercise discretion in matters

=
(o]

of release and detention consistent with law, a@hbse the injunction would protect

N
o

the interest of parents in the care, custody, amtiral of their children, which is

21 || perhaps the oldest of the fundamental liberty edts recognized by the Supreme

22 || Court. Id. at 20-21(quotingTroxel v. Granville 530 U.S. 57, 65 (2000)).

23 D. The Government's Family Separation Policy InflictsTrauma and
Increased Risk of Lifelong Health Problems on Plaiiifs, Class

24 Members, and Their Children.

25 The government’s policy of separating families bassed harm to separated

26 || families. The consensus among trauma expertaidehring children from their

N
-~

parents inflicts severe complex trauma on paremdschildren alike. As Senior Vice

N
(o)

Dean and Professor of Mental Health at Universit$a@uthern California Dr.

5
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Marleen Wong explains, trauma is the body’s newrolgical stress response to
experiencing or witnessing an event involving lifreeatening circumstances or threat
of serious injury that causes him or her to fetdnse fear, helplessness, or hofror.
Complex trauma describes multiple, repeated, fgergisor prolonged exposure to

trauma such that the body’s stress response imffactievelopment and functionin

QL

of the brair? Left untreated, such trauma causes immediatdaaugdlasting physical
and psychological harm, especially in children, sé¢ndeveloping bodies and braing

are ill equipped to cope with traumatic stréss.

© 00 N o o -~ wWw N P

Upon separation, children experience acute psygdobdistress. According

[
o

to Founder and Chief Executive Officer of Senecailkaof Agencies Kenneth

[ —
[

Berrick, founder of the Center for Family FindingdaY outh Connectedness Kevin

=
N

Campbell, and Clinical Director of Seneca FamilyAgiencies Dr. John Sprinson,

=
w

such trauma may be particularly severe when tharaéipn is sudden or forciblé.

|_\
N

During the moment of separation, a child can exgmnee “severe neurobiological

=
o1

stress causing the child to feel intense fear,lbés$mess, or horrot? “Immediate

=
(o]

reactions include obvious emotional suffering ia tbrm of inconsolable crying,

[ —
\]

desperate efforts to pursue or search for the parehanger? Instructor of
Psychiatry at the Harvard Medical School and Masgsetts General Hospital Dr.

e
©

Jose Hidalgo notes these effects may be exacerbgtdw® additional trauma causef

N
o

N
=

" Declaration of Marleen Wong, Dkt. No. 1-16 “WngcI.”&ﬂ 12. Each
Declaration cited herein also was attached to te@aint. Plaintiffs have
referenced the document number for those attactsmenbhe Complaint as well as
geflled the Declarations relied upon in this Motijoer L.R. 7.5(b).

Id.
® Declaration of Kenneth Berrick, et al., Dkt. Ne2 1“Berrick Decl.”) { 15;
Declaration of Dylan Gee, Dkt. No. 1-13 (“Gee D§c1{ 5, 8, 9; Declaration of Joge
Hidalgo, Dkt. No. 1-14 (“Hidalgo Decl.”) { 13; Dechtion of Bruce D. Perry, Dkt.
No. 1-15 (“Perry Decl.”? 1 21; Wong Decl. § 24 (B®bnged exposure to such stress
has a debilitating effect on children even afterplarticular traumatic event is over.[’).
10Berrick Decl. ﬁ 9 (“When the separation is sud redictable, or in a strange
environment with no other familiar adult figuregegent then the response is likely
be extreme.”?; Hidalgo Decl. 11 9, 13; Wong Deﬁflﬂ), 23.
1'Wong Decl. 1 23.
12 Berrick Decl.  10.

N DN N N
a A w DN

N
(o))

o

N N
oo
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when witnessing a parent’s reaction to separdfion.

In the immediate aftermath of separation, childxemlikely to continue to
suffer from “extraordinary stress and paifi. They may show signs of regression,
reverting to crying and bed-wetting, or suffer tbgs of other important
developmental milestonés. Separated children are also likely to exhibit&ety of

negative behaviors from aggressiveness to withdréva

The longer the parent and child are separatedyréager the harm the child wjll

experience! Decades of public health research demonstrate¢hit@ahild-parent

© 00 N o o -~ wWw N P

bond is a crucial factor in healthy child developm’® The absence of interaction

[
o

between parent and child “acts as a ‘double whanfonhealthy development: not

[ —
[

only does the brain not receive the positive statiah it needs, but the body’s stregs

=
N

response is activated, flooding the developingriowath potentially harmful stress

=
w

hormones.*® Moreover, separation disrupts and severely dasdgerelationship

|_\
N

=
o1

13 Hidalgo Decl. 1 9.

14 Declaration of Luis H. Zayas, Dkt. No. 1-17 (“Zav@ecl.”)  11see alsdGee
Decl. § 5 (“The immediate psychological conse_cgjsmﬂeaqusure to traumatic
events involving caregivers include, but are noitid to, anxiety, distress, despair
and terror for both the child and the parent.”)ri?®ecl. § 21; Wong Decl. § 20.

15 Sady Doyle Child Trauma Can’t Be Undone With an Executive @y@eLE
MAGAZINE (June 21, 2018)ttps://www.elle.com/culture/career-
politics/a21748590/child-trauma-cant-be-undone-vaithexecutive-order/ (last
visited July 12, 2018%ee alsdBerrick Decl. | 10.

16 Berrick Decl. 1 10; Wong Decl. 1 18, 20. _
17Hidalgo Decl. 1 12; Jessica Henderson Daniel, FBt@tement of APA President
Regarding Executive Order Rescinding Immigrant Fai8eparation PolicyAm.
PSYCHOLOGICALASS N (June 20, 2018), _ _ _
http://www.apa.org/news/press/releases/2018/06laseiparation-policy.aspitast
visited July 12, 2018). _ _ _

18 Karen Dineed Wagner, MD, PhBresident’'s Statement on Separating Children
From Families AMER. ACAD. OF CHILD AND ADOLESCENTPSYCHIATRY (May 11,
2018),https://www.aacap.org/App_Themes/AACAP/Docs/prd3b&2Statement-on-
Separating-Children-and-Families.{dtdst visited July 12, 2012) (“Parental suppott is
an essential and proven protective factor thattanhally reduces risk for adverse
health and developmental outcomes for childrei®&parating Parents and Childre
at US Border is Inhumane and Sets the Stage fart@id®Health Crisis AM. PUBLIC
HEALTH Ass N (June 15, 2018https://www.apha.org/news-and-media/news-
releases/apha-news-releases/2018/parent-childegepg(last visited July 12, 2018)
=~ Serve and ReturtHARVARD UNIVERSITY CENTER ON THEDEVELOPING CHILD,
https://develo |n%chlld.harvard.edu/smence/keyeerpxls/serve-and-return/ (last
visited July 11, 2018xee alsdBerrick Decl. | 14
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between a child and their paréfit.

Assistant Professor of Psychology at Yale Univgrit. Dylan Gee writes,
“[flor a child who has been separated from thenepaat the border, their body and
brain are being shaped to anticipate danger anmhpedor the worst?* As detailed
by substantial research conducted by Adjunct Psofets the Department of
Psychiatry and Behavioral Sciences at the FeinSehpol of Medicine at
Northwestern University, Dr. Bruce Perry, stresenanes induce a state of
hypervigilance that alters a child’s cognition ardotion and causes chronic
problems with how that child responds to stress avdetime?? Such alterations
increase the risk of “psychological and physicalltteproblems,” including
“fundamental changes in brain function,” which Maanifest[] as a loss of capacit
to regulate intense emotions, to cope with futiress and to regulate fear reaction
reminders of traumatic events,” and may cause tfaffects such as depression,
substance abuse, problems forming relationshigsptrer behavioral problems®”

Parents experience psychological trauma due tablerseparation from their

children?* In adults, such trauma “is associated with eldaisk for psychiatric

20 Berrick Decl. 11 10, 11. _

21 Dylan Gee] study kids who were separated from their pareftse trauma could
change their brains forevelox (June 20, 2018pttps://www.vox.com/first-
person/2018/6/20/17482698/tender-age-family-seardorder-immigrants-childre

(last visited July 12, 2018%]. _
21d.; see alsdPerry Decl. }]f4, 13 (“[T]Jrauma, neglect, and nealtment durin
childhood have profound effects on physical, sp@alotional, behavioral, an
cognitive development.”); 1 21 (“[T]raumatic stredters the developing brain. It c
increase risk for a host of emotional and behaVijgmablems, including antisocial
behavior, attention problems, acting out, aggressiwiolent behaviors, lack of trus
%nd Iotﬂhﬂe[__)cgunterproductlve coping mechanisms &)riBk Decl. 11 12, 16; Gee
ecl. , 8.
23 Hidalgo Decl. 1 13; Gesupran.21 (“A child whose brain is constantly scanning
the environment for danger will undoubtedly haviiclilty paying attention in class
or interacting with peers on the playground. In the long run, the cascade of
consequences places individuals who have exped trauma at risk for
academic or occupational failure, substance alamsehealth problems such as hed
disease and diabetes.”); Doyseipran. 15 (*‘Long-term, these individuals who ha\
traumatic reactions are at heightened risk of aliyuevery medical problem,’ says
Dr. Judith Cohen, Medical Director of the Centar Toaumatic Stress. ‘Neurologic
cardiac to pulmonary to reproductive problemsjust go down the body and

virtu_all)( every part is affected.”).
4 Hidalgo Decl. T 14; Gee Decl. { 6.
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disorders including [PTSD] and can induce physimlagchanges, including but not
limited to dysregulated stress responding, amyggteractivity, and deficits in
prefrontal cortex control of the amygdala, which associated with difficulty
regulating fear? The trauma may also manifest in physical and nmegtaptoms of
anxiety, depression, suicidal ideation, loss ofedipp, and loss of sleep.

PTSD can escalate into more severe mental healkls@mal problems,
including (i) intrusive recollections of the trautitaevent, (ii) dissociative states
lasting several days in which persons feel detaétwed their bodies or the world

around them, (iii) auditory pseudo-hallucinatiomsl garanoid ideation, (iv) an

increased likelihood of engaging in aggressivekless, or self-destructive behavior

and (v) an increased risk of suicidal ideation anidide attempt$’ PTSD has
functional consequences, including high levelsozia, occupational, and physical
disability, high levels of medical utilization, amdpaired functioning across social,
interpersonal, educational, physical, health, aselipational domain&,

Plaintiffs and class members here have alreadgadfsuch trauma and
consequent injury. Plaintiff Ms. P. “is displayisgmptoms of [PTSD] . . . as a resi
of her separation from her daughter” and is alssgldying symptoms of both
depression and anxiety® If left untreated, these symptoms “could escailatie a
diagnosis of PTSD, Dissociative Disorder, and M&epressive Disorde’® There
have also been credible reports that a parentoigrseparated from his child under

the zero-tolerance policy was driven to suicitieAccording to press reports, Marca

25 Gee Decl. 1 6 (citations omitted).
26 Berrick Decl. PI 19,
;; :(Djeclaratlon of Alejandra Acuna, Dkt. No. 1-4 (“AtwuDecl.”) T 11.

20 i%léun?lDeCI' 17 7-8.
31 SeeNick Miroff, A Family Was Separated At the Border, and ThisrBuggtht
Father Took His Own Life/VASH. POST ?June 9, 2018),

https://www.washingtonpost.com/world/national-sésye-family-was-separated-att

the-border-and-this-distraught-father-took-his-onf&2018/06/08/24e40b70-6b5d-
%6$359e38-24e693 3863/_story.html?utm_term=.13 ast visited July 12,
' 9
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Antonio Muioz and his family were taken into cust@hd sought asylum. His child

14

was forcibly taken from his arms, and then Mr. Mzfias placed in a cell. After he¢
struggled to break free of his cage, the BorderoPatinsported him to a local jail anpd
placed him in a padded cell. The next morningywhe found dead apparently as a

suicide.

E. Plaintiffs, Class Members, and Their Children Requie Trauma-
Informed Family Mental Health Screenings and Servies to Recover
From the Trauma Inflicted by the Government.

If the separated families are to recover from tharha caused by the

© 00 N o o -~ wWw N P

government’s separation, they require mental he&itbening and services that megt

[
o

several criteria. Most importantly, the treatmemist be evidence-based and trauma-

[ —
[

informed, meaning that it must be designed esggd@hblleviate the psychological

=
N

and neurobiological consequences of forcible s¢jpar® Such treatments exist and

have been shown to be effective across culturdddracnds®® Some have been

I
A W

successfully adapted for immigrant populatiéhsihese mental-health services often

take the form of trauma-focused cognitive behavitirerapy3®

e
o o

For these services to be effective, several canmitmust be met. Firghe

[ —
\]

families must be reunifiedquickly. The longer the separation, the more agime

=
oo

and intense the trauma becon&s$The effects of trauma on separated children afe

=
(o]

[already] significant, long-lasting, and difficuti mitigate.®” Prolonging the

N
o
(D
»

separation increases the trauma and thus requoesintense mental-health servic

21 Second, all reunited parents and childmeust be immediately screenedto

22 || identify those whose anxiety is toxic and detrinaétd themselves and their families,
23 || as well as those whose anxiety has grown into teawith its accompanying

24

25

32 See, e.g.Perry Decl.  22; Hidalgo Decl. 11 17-20.
gj %eeGee Decl. T 10.

35|d'

36 See id. Hidalgo Decl. ] 12.
371d. § 13. J

N N DN
o N O
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symptoms,®8 so that treatment plans can be developed for thEms screening

process is essential because “[t}he longer [ap@atg}rinterventions are delayed, th

11°)

greater the negative cumulative effect the acuteaphysiological, neuroendocrine
and neuropsychological response will have on tobddren and their parents® For
these screenings to be effective given the spwraiama inflicted upon the families,
they must be conducted according to trauma-inforprededures and by

appropriately trained trauma-informed professiofA&lSuch screenings must also he

repeated following family reunification to determiwhether the process of

© 00 N o o -~ wWw N P

reunification revealed trauma not previously eviden

[
o

Third, mental-health services must be offered tsé¢hrequiring them in an

[ —
[

environment that does not continue or prolong therauma. Treatment for traumg

=
N

requires the restoration of a sense of safety taisdnuch easier to achieve this goall

=
w

when the person receiving the service is in anrenment ofactual safety*! When

|_\
N

an individual must remain vigilant for threats asghreoccupied with uncertain and

=
o1

unknown possible outcomes they are less likelpt@re much slower to, develop g

trusting alliance and an emotionally resonant cotioe with a therapist? The

e
N o

detention centers in which Plaintiffs, class mermmband their children were or are

=
oo

held are not suitable locations to provide suchaing “[flor a child and an adult to

=
(o]

remain in a setting he/she associates with thenatia separation (even after

N
o

reunification with the mother or father) . . . wahuse additional and profound

N
=

anticipation of further traumatic events[.] The tetand father who also experieng¢ed

N
N

traumatic separation from their child would needéoplaced in a safe family settin

N
w
<

with their child(ren) to avoid an increase in stidtuma symptoms as persistent

N
~

negative thoughts and expectations about oneswfsavorld, and others*®

38 D1e7clé';1rat|on of Marti T. Loring, Dkt. No. 1-1 (“Lorg Decl.”) 1 11; Hidalgo Decl.
![’ Per Decl. | 22.

Se ee Decl. 1 18.

%errlck Decl. | 27.

43 Loring Decl. { 10.

N N N N
o N o o
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Fourth, counseling services mustgevided to the family as a whole

——

meaning that “the adult caregivers must be a ddheotrauma intervention providec
to these children® This approach is necessary not only to assisthiié in
“reestablishing [his or her] ability to effectivetggulate himself [or herself],” but al$o
“to treat [the parent’s] own primary trauma anceftectively support their
traumatized child*® Indeed, “[d]ecades of research demonstrategtibanost
significant protective factor for vulnerable chidrfacing adversity are bonds to thpse

that love them*

© 00 N o o -~ wWw N P

Fifth, these services must “be delivered icuéturally competent manner and

[
o

linguistically sensitive manner and by mental heah clinicians trained in

[ —
[

evidence-based trauma-informed intervention$*’ The trauma caused by family

=
N

separation is acute, and the migrant families arerske. For the trauma to be

=
w

appropriately mitigated, the mental-health servitest be tailored to address the

|_\
N

specific individuals harmed and their symptoms.

=
o1

Sixth, mental-health services must be providedfsufficient period of time

=
(o]

in order to effectively mitigate the harm the goveent has caused, including after

the families’ ultimate release from detention.

I
o

F. Mental Health Care Services Provided by the Governent Are Not
Effective Or Sufficient.

The mental health services actually offered bygtreernment in detention

=
(o]

N

o
)
D

facilities are sporadic to nonexistent. Familyeshéion centers operated by the Offi

N
=
~F

of Refugee Resettlement (“ORR”) do not routinelg\ypde mental health services &

N
N

all.*® As to centers where minors reside, ORR providgg®ml case management

N
w

personnel and mental health follow-up servicesdoais not provide trauma-informed

N
~

mental health care services for minors at suchecgttt In fact, some “clinicians” at

N
)]

N
(o))

451d. 1Y 23-24see alsdHidalgo Decl.  25.

4% Hida 80 Decl. § 31. _

47 Gee Decl. 7 18 ﬂemphass addedb

jg :(Djeclaratlon of Alfonso Mercado, Dkt. No. 1-20 (“kado Decl.”) T 4.

12
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such centers amot licensed mental health professiondldNone of the Plaintiffs

have been offered any mental health care screenmsggrvices by the government.
Facilities with a law-enforcement purpose do nolvile the conditions needed

for trauma-informed therapy to be effective. Fanf providing an environment thalt

makes patients feel safe and reduces their topasstevels, conditions in law-

—

enforcement detention facilities “are highly stfekand do not provide children witl

~

sufficient opportunities for positive, social-enmtal supports>® Just as importantly

because Plaintiffs, class members, and their @mléxperienced trauma while in

© 00 N o o -~ wWw N P

detention at the hands of those in control of thtion environment, “children and

[
o

parents would not be likely to feel safe in suatili@es and are likely to be re-

[ —
[

traumatized by the condition8?”
LEGAL STANDARD

Plaintiffs are entitled to preliminary injunctivelief if they show: (1) likely

=
N

I
A W

success on the merits; (2) likely irreparable hahsent preliminary relief; (3) the

=
o1

balance of equities tips in their favor; and (4)ganction is in the public’s interest.
Pimentel v. Dreyfus670 F.3d 1096, 1105-06 (9th Cir. 2013ierra Forest Legacy V.
Rey 577 F.3d 1015, 1021-23 (9th Cir. 2009). Plaistdeeking a mandatory

injunction must show that the law and facts cle&alyor their position.See Garcia v
Google, Inc,. 786 F.3d 733, 740 (9th Cir. 2015) (en banc). é&itde Ninth Circuit’s

“sliding scale” approach, a stronger showing of eleament may offset a weaker

N N R R R
P O © o ~N O

showing of another, as long as plaintiffs “estdbtisat irreparable harm is likelyAll.
for the Wild Rockies v. Cottrel32 F.3d 1127, 1131 (9th Cir. 2011). “While

Plaintiffs carry the burden of demonstrating likelod of success, they are not

N N N
A WN

required to prove their case in full at the prefiany injunction stage but only such

N
)]

portions that enable them to obtain the injuncteleef they seek.Ms. L. CaseDkt.
No. 83 at 11, (citindgJniv. of Texas v. Camenisc#bl U.S. 390, 395 (1981)).

0d,
51 b1
i :;Ijl.dalgo Decl. 1 24.

N
(o))

N N
oo
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ARGUMENT

l. PLAINTIFES ARE LIKELY TO SUCCEED ON THE MERITS.
Plaintiffs and the Class are likely to prevail beit substantive due process

claim under the Fifth Amendment and obtain an odieacting the government to
provide them with effective mental health screerang treatment on two separate
and independent grounds. First, the governmeetigired to provide effective
mental health care services to all persons it dgtdioth during detention and for a
reasonable period thereaft&ee Wakefield v. Thompsd77 F. 3d 1160, 1164-65
(9th Cir. 1999). To date, it has provided no ssetvices to Plaintiffs and class
members, in violation of its clearly establisheastitutional obligations.

Second, the government’s separation of Plaintiif$ @ass members from thg
children, which has already been found likely tolaie due process and shock the
conscience, directly and foreseeably injured PRsnand class members, and the
government is obligated to remedy the injuries asklof future injuries that its
violations causedSee Kennedy v. City of Ridgefiedd9 F.3d 1055, 1062 (9th Cir.
2006) (“this circuit has held state officials liahl. . for their roles in creating or

exposing individuals to danger they otherwise wadt have faced.”)

A. The Government’'s Detention of Class Members Created Special
Relationship Requiring Tt to Provide Eiffective Menal Health
Treatiment During and Following Detention.

Detained persons have a due process right requheagovernment to provide

adequate medical candenry A. v. Willden678 F.3d 991, 1000 (9th Cir. 2018ke
also Estelle v. Gambl&29 U.S. 97, 104 (197dpeShaney v. Winnebago Cty. Dep
of Soc. Servs489 U.S. 189, 199-200 (1989)). The reason farright is clear: whilg

the government restricts a person’s ability to ptevfor his or her own medical care

it must bear the responsibility of providing Bee Wakefie|dL77 F.3d at 1164.
The government held or is holding Plaintiffs analssl members in detention.
Accordingly, it is required to provide adequate mabcare including mental health

servicesDeShaney489 U.S. at 199-20@ge also, e.gDoe v. Kelly 878 F.3d 710,
14

NOTICE OFMOTION AND MOTION FORPRELIMINARY INJUNCTION AND MEMORANDUM IN SUPPORT
THEREOF

L4

r



Casf

© 00 N o o -~ wWw N P

N RN DN N N N N N DN R R R R R R R R R
0o ~N o O~ W N P O © 0 N O o0 b~ W N B O

2:18-cv-06081-JAK-SK Document 45 Filed 07/18/18 Page 24 of 35 Page ID #:666

722-23 (9th Cir. 2017) (“There is no question thatainees are entitled to ‘adequa
medical care™
290 F.3d 1175, 1188 (9th Cir. 2008y,erruled on other grounds by Castro v. Cty.
Los Angeles833 F.3d 1060 (9th Cir. 2016) (en banc) (“Witgaed to medical need:
the due process clause imposes, at a minimumathe duty the Eighth Amendmer
Imposes: ‘persons in custody halve] the establisiggd to not have officials remain
deliberately indifferent to their serious medicakds.’ This duty to provide medical
care encompasses detainees’ psychiatric needsaliqn omitted). “In order to
comply with their duty not to engage in acts eviag deliberate indifference to
inmates’ medical and psychiatric needs, jails mpusvide medical staff who are
‘competent to deal with prisoners’ problemsGibson 290 F.3d at 1187 (quoting
Hoptowit v. Ray682 F.2d 1237, 1253 (9th Cir. 1982)).

Here, Plaintiffs and class members have sufferadusepsychological trauma
as a result of the government’s conduct, and ds ey need immediate
psychological screening and appropriate mentatiheake by appropriately-trained
therapists to prevent further trauma and inj@ge suprat 5-11. To be effective,
such care must be provided to reunited familiesnm®environment that does not
continue or prolong the traum&ee suprat 11-12. Especially while class membg
remain in the government’s custody, effective catest be provided by the
government.

Moreover, the government’s obligation to continoigtovide effective, traums
focused mental health care to Plaintiffs and clasmbers remains in force for a
period following their release. The Ninth Circh#s recognized that as “a matter g
common sense,” a prisoner’s ability to secure nadio is “not necessarily restore(
the instant he walks through the prison gates atadthe civilian world."Wakefield
177 F.3d at 1164. Instead, the court found thianay take a number of days,
possibly even weeks, for a recently released peistmfind a doctor, schedule an

examination, obtain a diagnosis, and have a pmsmmifilled.” Accordingly, the
15

NOTICE OFMOTION AND MOTION FORPRELIMINARY INJUNCTION AND MEMORANDUM IN SUPPORT
THEREOF

as a component of their due procggds); Gibson v. Cty. of Washpe

rs

p ==




D]

Casg 2:18-cv-06081-JAK-SK Document 45 Filed 07/18/18 Page 25 of 35 Page ID #:667

Ninth Circuit held that to comply with its due pess obligations, a government
releasing a prisoner “who is receiving and continteerequire medication” must
provide the prisoner “with a supply sufficient toseire that he has that medication
available during the period of time reasonably ssaey to permit him to consult a
doctor and obtain a new supplyld.; see alsaCook v. CaliforniaNo. 1:16-CV-
00674-LJO-SAB, 2016 WL 4161114, at *5 (E.D. Cal.gA6, 2016) (a three-month
period following confinement could plausibly falithin the transitional period

outlined inWakefield.

© 00 N o o -~ wWw N P

Similarly here, the government’s responsibilityptovide effective

[
o

psychological care extends beyond the period oficement. Many Plaintiffs and

[ —
[

class members will be unable to immediately obédiective mental health care upg

A

n

=
N

release from detention. As many Plaintiffs andg€lmembers have never lived in the

=
w

United States, they are unlikely to know how toigate the process of identifying gn

|_\
N

appropriate mental health care provider. Thededifies are compounded by the

=
o1

fact that certain Plaintiffs and many class memideraot speak English or Spanish,

=
(o]

but instead speak languages that are not widelgespim the United States. Thus, {he
Il

continue after the release of Plaintiffs and classnbers in this case is not yet knoyn,

[ —
\]

length of time the government’s obligation to pawesieffective mental health care w

e
©

but what is clear is that Plaintiffs have a rightrauma-appropriate mental health gare

N
o

for a reasonable period after their confinementdraied.

21 B. The Government Must Provide Effective Mental HealthCare to

9o Plaintiffs and Class Members to Remedy the Tnjury hat Tt Caused.
The government is responsible for remedying tharieg that it caused to

2 Plaintiffs and class members under the “state-ecedanger” doctrine. That doctrine

. applies where “the state action ‘affirmatively @fs] the plaintiff in a position of

2 danger,’ that is, where state action creates coggan individual to a danger whigh

: he or she would not have otherwise facéehnedy 439 F.3d at 1061 (quoting

28

16

NOTICE OFMOTION AND MOTION FORPRELIMINARY INJUNCTION AND MEMORANDUM IN SUPPORT
THEREOF




Casf

© 00 N o o -~ wWw N P

N RN DN N N N N N DN R R R R R R R R R
0o ~N o O~ W N P O © 0 N O o0 b~ W N B O

2:18-cv-06081-JAK-SK Document 45 Filed 07/18/18 Page 26 of 35 Page ID #:668

DeShaney489 U.S. at 197§ The Ninth Circuit has adopted a three-part st t
determine whether this doctrine applies: “(1) wieethny affirmative actions of the
official placed the individual in danger he othesevwould not have faced; (2)
whether the danger was known or obvious; (3) whdthe officer acted with
deliberate indifference to that dangdfénry A, 678 F.3d at 1002. In this case,
Plaintiffs will succeed in demonstrating that eatlthese prongs is met.

The Government Put Plaintiffs and Class Members irbanger. The
government’s actions satisfy the first prong ofldtenry A.test because it
affirmatively decided to separate Plaintiffs anaissl members from their children,
directly inflicting trauma and injury on Plaintifsnd class members and exposing
them to additional risk of future serious healtbljems that they would not face bl
for the government’s actions, including PTSD, atyidepression, suicidal ideation
loss of appetite, and loss of sleepee suprat 5-10.

Neither Plaintiffs, class members, nor their claldivould have experienced
this trauma, or the consequential risk of lifelgafyysical and mental illness, but for
the government’s decision to separate Plaintift @dass members from their
children. The government gratuitously exacerb#ted injury by effecting that
separation suddenly, using force, and without mhog information about loved ong
well-being or whereabouts, and with little or norocaunication between separated
family members. These deliberate actions by theegonent have injured Plaintiffs
and class members, and the government is resperisidlemedying that injury.

Notably, the government’s actions that injured ilés and class members

®3 The state-created danger doctrine is not limitecircumstances in which the
government bearsoleresponsibility for a particular risk — it appligsinstances
where a government official exposes an individoadditionalrisk. Penilla v. City of
Hun_tm?ton_Park;_LlS F.3d 707 (9th Cir. 1997p€r curian) (doctrine applicable
against police officers who, after finding a mameed of medical care, cancelled g
request for paramedics and locked him inside hissépsee also Estate of Gonzale
v. Hickman No. ED CV 05-00660 MMM (RCx), 2006 WL 4959780,*a8 (C.D.
Cal. Jan. 30, 2006) (“The name of the doctrineis something of a misnomer.
Liability is not restricted to situations where state actorsreatea danger; rather
state actors who act affirmativelyittcreasean existing risk of danger. . . .")
(citations omitted).

17
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have already been found likely to violate substentiue process. The Ninth Circuit
has held that executive action violates substamtiseprocess when it “shocks the
conscience.”Porter v. Osborn546 F.3d 1131, 1137 (9th Cir. 2008&e generally
Cty. of Sacramento v. Lewis23 U.S. 833, 846-47 (1998) (collecting caselsatT
standard is “not subject to a rigid list of estabéd elements.Ms. L. CaseDkt. No.
83 at 12 (citing_ewis 523 U.S. at 850). Instead, “an investigatioo swbstantive
due process involves an appraisal of the circumas®mather than a formalistic
examination of fixed elementsd. (citation omitted).

Here, it is abundantly clear that the governmegutzguitous and unnecessary
separation of children from their parents meets skandard. As Judge Sabraw
recently found in th&/ls. L. Casethe totality of the government’s conduct is likéd
be found to “shock[] the conscience,” including gevernment’s separation of
children from their parents without an individualdzdetermination that the parents
were unfit or presented a danger to their childMs. L. CaseDkt. No. 83 at 12-13,
17); its separation of parents who presented thiesat a point of entry and thus
committed no crim&om their childrenif. at 13); and its implementation of the
family separation policy “without any effective $gs or procedure for (1) tracking
the children after they were separated from thatepts, (2) enabling communicatid
between the parents and their children after séparand (3) reuniting the parents
and children after the parents are returned to graion custody following
completion of their criminal sentencati(at 14).

Here, the government’s conduct vis-a-vis Plain@ffgl class members is the
same conduct found likely by Judge Sabraw to “stibekconscience” and thus
violate due process. This Court should accordifigly that Plaintiffs and class
members are likely to prevail in showing that tleegyrnment violated their
substantive due process rights and that that vaolanjured them.

The Government Knew That Separating Children From Rrents Would

Cause Injury. As to the second prong of tienry A.test, the danger that forced
18
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separation of children from their parents wouldseapsychological and physical
harm was known and obvious to Defendants. As s#t o the prior section, the
danger of family separation is well-understoodh@ medical and psychological
communities. In fact, in a recent report, the goweent stated that “[s]tudies have
found that both private and government-run residémstitutions for children, or
places such as orphanages and psychiatric wardddhwot offer a family-based
setting, cannot replicate the emotional companiipnahd attention found in family
environments that are prerequisites to healthy itivgrdevelopment

Courts themselves have frequently recognized #@drating children from
their parents is harmful to botlsee, e.g.Leiva-Perez v. Holde640 F.3d 962, 969-
70 (9th Cir. 2011) (“separation from family membadentified as a factor in
irreparable harm analysidialet v. Wend Inv. Cp672 F.2d 1305, 1311 (9th Cir.
1982) (“Family life, in particular the right of faly members to live together, is par
of the fundamental right of privacy” and noting thia] fundamental right is even
more clearly involved” when it involves the rightahildren to live with their
parents.”).

The facts of this case establish that Defendante @aeare of the harm that
would be caused to Plaintiffs, class members, had children by ripping apart
families and failing to reunify them. Ms. P.’s dgater fainted in terror when she
realized she was about to be separated from hdrema@ompl.  19. After nearly
two months of separation from her mother, she fdefgessed, hopeless, confused
and cannot speak about her mother or the experedfrasgparation without crying,
something witnessed by a counselor in her facilyy 21. Plaintiff Ms. O’s and Ms;
M’s daughters have suffered excessive worry, dygpmood, crying spells, sleep
and appetite disturbances, and fear of the unkndd:rf] 145.

The Government Inflicted Injury With Deliberate Ind ifference. To satisfy

>4 Child Institutionalization and Human Traffickinty.S.DEP T OF STATE (June 28,
%8%3;,https://WWW.state.qov/documents/orqanlzatlon/283;76ﬂ(last visited July 12
19
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the thirdHenry A.factor, “[tlhe state actor must ‘recognize[] [amlreasonable risk
and actually intend[] to expose the plaintiff ta&buisks without regard to the
conseguences to the plaintiffPatel v. Kent Sch. Dist648 F.3d 965, 974 (9th Cir.
2011). In evaluating whether a government offieietled with deliberate indifference
in the context of a due process claim, the Nintic@i recently held that “the propel
standard of review for such claims is one of oliyecindifference, not subjective
indifference.” Gordon v. Cty. of Orange388 F.3d 1118, 1120-24 (9th Cir. 2018).

That is, a plaintiff must show that the governmefficial took a harmful action

© 00 N o o -~ wWw N P

notwithstanding that “a reasonable official in tieumstances would have

[
o

appreciated the high degree of risk involved—makirggconsequences of the

defendant’s conduct obviousld. at 1125.

e
N

Here, reasonable officials in the Defendants’ pas# would have appreciates

=
w

the high risk that ripping the Plaintiffs and clasembers from their small children

|_\
N

would inflict psychological trauma and consequeartnn  As set forth above, exper

=
o1

courts, and the government all have recognizedsiyadrating children from their

=
(o]

parents inflicts trauma and imposes a high degfeslothat the separated family

[ —
\]

members will suffer psychological and physiologicahsequences for years to con

=
oo

See suprat 5-10. Even if reasonable officials could sonvelf@il to anticipate what

=
(o]

every human being would intuit, viz., that tearfagilies apart would impose a hig

N
o

risk of trauma, the heart-rending reactions of ssed families (including at least o

N
=

suicide) would put those officials on immediateic®etof the harm they were

N
N

inflicting. In addition, there are a number of rmeges available that the governmel

N
w

could have taken to avoid the harm caused hereexXample, the government coul

N
~

have kept families together by using community-dasese management, such as |

N
)]

arbitrarily terminated Family Case Management PaogrCompl. 1 7, 76-78.

N
(o))

Particularly in light of these alternatives, a @@able government official would hay

N
-~

appreciated that tearing families apart imposemla tisk of harm. Due Process

N
(o)

requires the government to remedy its wanton vimbat

20
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C. The Government Has Failed To Provide Adequate MentaHealth
Screenings and Treatment.

The government has completely failed to provideative, trauma-focused

mental health care screenings and treatment tatPisiand class members, which |s
a further violation of their constitutional rights.

The government has not staffed the detentionifi@silwith therapists trained in
recovery from traumatic experienc@gand has not offered any family-based, trauma-
informed treatment. In fact, some “clinicians” whorportedly provide mental health

services at centers where minors residenatéicensed mental health professionals.

© 00 N o o -~ wWw N P

Even as to children separated from their parent®, ave at the greatest risk of

[
o

suffering lifelong mental and physical harm assuheof the stress inflicted on them

[ —
[

the government does not provide specialized trauwfioamed mental health care

=
N

services, and does not routinely provadey mental health services at family detentjon

=
w

centers operated by the Office of Refugee Resedtiérh The government has thus

|_\
N

fallen far short of the constitutional standarguaodviding “medical staff who are

=
o1

competent to deal with prisoners’ problemGibson,290 F.3d at 1187. The

=
(o]

government has also wholly abdicated its constihati responsibilities to Plaintiffs

[ —
\]

and class members who have been released frontideteg providing absolutely n

=
oo
| &)

mental health care screenings or services to asg chembers following their release.

=
(o]

The government’s failure to provide these mentaltheservices constitutes a second

N
o

Constitutional violation.

I. PLAINTIFES WILL SUFFER IRREPARABLE HARM IF THE
INJUNCTION IS NOT GRANTED.

The government needlessly and gratuitously traw@dtvulnerable families

N
=

N
N

N
w

seeking asylum by separating them in violatiorheirt constitutional rights. The

N
~

government compounded that trauma and constitutiookation by failing to provide

N
)]

Plaintiffs and class members the trauma-focusemplyethat is their constitutional

N
(o))

N
-~

22 Mercado Decl. | 4.
57 Idi

N
(o)
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due as detainees and as persons injured by thengosat’s violations of their rights|

The government’s failure to provide effective thmratself violates the constitutiong

rights of Plaintiffs and class members, and thusstitutes irreparable harm. Worse

however, the government’s failure to provide suelatment risks subjecting Plaintif
and class members to a lifetime of psychologicdl gmysical problems, intangible
injuries that cannot be remedied by monetary dasagme.

“It is well established that the deprivation ohstitutional rights
unguestionably constitutes irreparable injuryérnandez v. Sessiqrs72 F.3d 976,
994 (9th Cir. 2017) (quotinilelendres v. Arpaio695 F.3d 990, 1002 (9th Cir.
2012)). As set forth above at 14-20, the governim@mgoing failure to provide
effective, trauma-focused therapy to Plaintiffs afabs members violates its
constitutional obligations to them, both as persshe were or are detained by the
government, and as persons injured by the govertisnamconstitutional policy of
separating parents from their children. This \tiolaalone constitutes irreparable
injury.

Without the injunctive relief sought by this motjdPlaintiffs and class
members also are likely to suffer lifelong intarlgimjuries, which also constitute
irreparable harm. lArizona Dream Act Coalition v. Brewehe Ninth Circuit
explained that “[ijrreparable harm is traditionadlgfined as harm for which there is
no adequate legal remedy, such as an award of deniap7 F.3d 1053, 1068 (9th
Cir. 2014). In that case, which challenged AriZemmlicy of refusing to issue
driver’s licenses to beneficiaries of the Deferfexdion for Childhood Arrivals
program, the Ninth Circuit held that Arizona’s pglicaused the plaintiffs to suffer
irreparable harm because the plaintiffs’ inabitayobtain driver’s licenses “limit[ed]
their professional opportunities” and “diminishéeit opportunity to pursue their
chosen professionsld. It found that “[t]he irreparable nature of Plafifst injury is
heightened by Plaintiffs’ young age and fragileiseconomic position. Setbacks

early in their careers are likely to haunt Plafstibr the rest of their livesid. It
22
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noted that “[n]Jo award of damages can compensaieti?is[] for the myriad personal
and professional harms caused by their inabilitylitain driver’s licenses. Thus,
Plaintiffs are likely to suffer irreparable harmtive absence of an injunctionld.
Here, the harm caused by the government’s failupgdvide effective mental
health care and screenings to Plaintiffs and clessibers are more profound than the
harm inArizona Dream Act Coalitian Absent such therapy, Plaintiffs and class
members risk a lifetime of mental health conditiomduding PTSD, depression, and

anxiety, which have consequences including an as&e risk of suicide and

© 00 N o o -~ wWw N P

professional and social difficultiesSee suprat 5-10. All of these conditions, if

[
o

realized, will diminish Plaintiffs’ and class memgeprofessional opportunities and

[ —
[

life prospects in myriad ways. Accordingly, thevgonment'’s failure to provide the

L

=
N

constitutionally-required screenings and treatnomistitutes irreparable harm under

=
w

the standard set forth Arizona Dream Act CoalitionThis is precisely the type of

|_\
N

harm that warrants the injunctive relief requedterke. See Hernande872 F.3d at

=
o1

999 (noting that injunction is appropriate wherentenance of “the status quo . . . |s

=
(o]

exactly what will inflict the irreparable injury{citation omitted).

. THE BALANCE OF HARDSHIPS FAVORS THE INJUNCTION.
The government needlessly traumatized Plaintiffédogibly separating them

[ —
\]

e
©

from their children and continuing to keep themrap&eginning to appropriately

N
o

treat that trauma is in the public interest andveughs any purported injury the

N
=

government may assert. As explained above (at0)4t2e Due Process Clause

N
N

requires that Plaintiffs be provided with traumasfeed mental health services. These

N
w

4

mental health services are plainly in the intere$®laintiffs and class members, a$

N
~

they are the sole means by which the harm inflitigethe government might be

N
)]

mitigated.

N
(o))

On the other hand, ordering the government to petrieatment does no harm

N
-~

because it simply requires the government to liwéouits constitutional and legal

obligations. See Rodriguez v. Robbjn&l5 F.3d 1127, 1145 (9th Cir. 2013) (citing
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Zepedav. I.N.$753 F.2d 719, 727 (9th Cir. 1983) (“[T]he INS nahreasonably
assert that it is harmed in any legally cognizagliese by being enjoined from
constitutional violations.”))Haskins v. Stantqrv94 F.2d 1273, 1277 (7th Cir. 1984
(where an injunction seeks to require defendant®toply with existing law, the
injunction imposes no burden but “merely seeksrevgnt the defendants from
shirking their responsibilities® The balance of hardships favors the injunction.

IV. THE PUBLIC INTEREST FAVORS THE INJUNCTION.
The requested injunction serves the interest ogdreral public by ensuring

that the government complies with its constitutiastaligations. This alone is
sufficient to justify entry of the requested injion. See Hernande872 F.3d at 99¢
(“public interest concerns are implicated when astibutional right has been violatg
because all citizens have a stake in upholdingCthestitution.”).Melendres 695 F.3c
at 1002 (“[I]t is always in the public interestpoevent the violation of a party’s
constitutional rights.” (internal quotation omit)gdsee also United States v. Raine{
362 U.S. 17, 27 (1960) (“[T]here is the highestlmuimterest in the due observance
all the constitutional guarantees.”).

The injunction also serves the public interestdnjucing “the indirect hardshi
to . . . friends and family members” of the Pldistand class membersiernandez
872 F.3d at 996. Without effective, trauma-focusetening and treatment, the
psychological and physical health conditions tHatrfiffs and class members may
suffer will place heavy burdens on their friendsl #mily members, both as a resu
of the care to Plaintiffs and class members thahdis and family members may be
required to provide directly or pay for, and agsuit of the diminution in the ability

of Plaintiffs and class members to act as breadevshand caretakers.

%8 In the event the government claims that providipgropriate mental health care

creates a financial burden, the Ninth Circuit reggeatedly rejected such arguments.

See, e.gHernandez872 F.3d at 996 ?“Faced with such a conflict w financial

concerns and preventable human sutfering, we htedifficulty concluding that

the balance of hardshFlfs tlst decidedly in plasitivor.” (internal quotation marks

omitted));see also M.R. v. Dreyfu697 F.3d 706, 737-38 (9th Cir. 2012).
4

2

NOTICE OFMOTION AND MOTION FORPRELIMINARY INJUNCTION AND MEMORANDUM IN SUPPORT
THEREOF

dl

JJ

of

v




D]

Casg 2:18-cv-06081-JAK-SK Document 45 Filed 07/18/18 Page 34 of 35 Page ID #:676

1 Finally, allowing the suffering of Plaintiffs andass members to continue
2 ||untreated is contrary to the public intereSee Norsworthy v. Bearé7 F. Supp. 3d
31/1164, 1194 (N.D. Cal. 2015) (“[t]here is no pubhterest in [Plaintiff]'s continued
4 || suffering during the pendency of this litigationThe public interest favors the
5 || injunctive relief requested in this motion.
6 CONCLUSION
7 Plaintiffs and class members are entitled to nidm®alth care screenings and
8 || effective family treatment to address and remediaesffects of the trauma that the
9 || government wantonly and knowingly inflicted on thender its unconstitutional
10 || policy of separating parents from their childréfhe government has wholly failed {o
11 || provide such treatment, violating its constitutibolligations to care for persons it
12 ||detains and on whom it has inflicted injury. Tladamce of harms and public interest
13 ||favor requiring the government to live up to itdigations. The Court should enter|an
14 |[injunction requiring the government to provide megful access to:
15 * mental health screening for all Plaintiffs and slasembers to identify those
who require further treatment as a result of therma inflicted on them, which
16 must be performed by persons trained to recoghigeigns and symptoms of
17 such trauma, within fourteen (14) days of the enfrihe Court’s injunction;
» subsequent mental health screening for all Plésraind class members to
18 identify those who require further treatment assalt of the trauma inflicted
on them, which must be performed I_oytpersons traio@dcognize the signs
19 and symptoms of such trauma, within fourteen (B)sof the reunification of
the Plaintiff or class member with his/her chila(y& Such reunification takes
20 place after the screening ordered as referenceceabo
21 » mental health care treatment, for those Plaintiffd class members whose
- screenings indicate that such treatment is needeidh must:
- o be provided in a safe environment that will nohfeice trauma;
o be provided on a family basis to all members ofrthenified family
24 together;
25 o be provided in a culturally competent manner by talemealth clinicians
- trained in evidence-based trauma-informed intereest and
07 o be Aorovided for a period of time sufficient to tré@e trauma inflicted,;
an
28 » such other relief as is permitted by law.

25
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