
Case 1:02-cv-00203-SPB   Document 70   Filed 05/26/15   Page 1 of 9

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

BARRIER BUSTERS; SHONA £:AKIN; ) 

MICHAEL EAKIN; MARYANN PARSNtK; } 

and CAROLYN CREHAN, onbehalfuf } 

themselves and all others similarly ) 

situated, ) 
) 

Plaintiffs, ) 

v. ) 
) 

CITY OF ERIE, PENNSYLVANIA, ) 
) 

Defendant. ) 

Civil Action No.: Q2--203E 

Magistrate Judge: 

Paradise"'Baxter 

FIFTH CONSENT DECREE AMONG PLAINTIFFS AND DEFENDANT CITY OF ERIE 

WHEREAS Plaintiffs filed on June 27, 2002 a class-action Complaint against the 

Defendant, City of Erie, alleging violations of Title II of the Americans With Disabilities 

Act; and the City of Erie denies any violations of federal law; and, 

WHEREAS during November, .2002 all parties entered into a First Partial 

Consent Decree; and, during September 2003 the parties entered into a Second 

Consent Decree and Partial Settlement; and, the parties entered into a Third Consent 

Decree on April 29, 2004;and the parties entered into a Fourth Consent Decree in 

November 2004; and, 

WHEREAS Pursuant to Consent Decrees duly entered in this action, each yeat 

Defendant, City of Erie ("Erie"), is required to file reports that identify each and every 

Erie street, road and highway where milling, paving or other alteration occurred in the 

prior year, (see e.g. Second Consent Decree and Partial Settlement, 1[4, [Doc. 31], and 
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also to report the location and measurements of each curb ramp installed during the 

pre:vio.us year, the purpose of such reporting being to allow confirmation thatErie .has 

installed curb ramps required by such alteration work; and, 

WHEREAS, on August 11, 2014, Defendant emailed to Plaintiffs' Counsel "Erie's 

August 10, 2014 Interim Progress Report» and, when they reviewed that Interim Report, 

Plaintiffs' Counsel raised issues regarding the number and locations of .curb ramps Erie 

had recently installed as a part of these alterat1ons; and, 

WHEREAS, through Counsel, during August 2014 throqgh Ma,y 20.15, Plaintiffs 

and Erie exchanged several emails,Jetters, written diagrams, conducted lnsp.ections of 

several recent street, road and highway alterations, and personally . met ·in several 

meetings at Erie City Hall, all discussing and negotiating these and closely related 

issues: and, 

WHEREAS, on March 11, 2015, Plaintiffs filed a Motion To Enforce Consent 

Decrees and the Parties briefed these issues to the Court, which held a May 7, 2015 

hearing on this matter; and, 

WHEREAS, after that hearing, the parties met at City Hall and agreed to a 

process to resolve these issues; 

THEREFORE: the parties agree and the Court hereby enters the following Fifth 

Consent Decree. 
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I 

~ 

1·. ·earlier••ConsentDecrees.·.and··.Stipulated.Orders .Remain •. ;;n ·•Effect 

The P~rties agtee and the Oovrt hereby enters the following Fifth. Consent 

Decree. The requirements . of tbe parties'. earlier First Gon$;lent. Qeqree (document t4), 

Secpnd Consent Decree (document. 31), Third Consent Decree. (doc.ument 36), and 

Foqrth Consent Decree •(docqment 4.0) rer:tlaJrt in fOil forr;:e arn:l effect. except to the. 

extent expressly set forth belaw. The.sameis true for the First.(document.42J~ Se¢0nd 

~document· 50), Third (document 53) andAmended. Third. (doqornent5S) .. $tipolated 

Orders, 

Decree,, ·the term ··"Alteration"·· shaH haVe the meaning as set .forth in tbe June 2013 

Degartment of Justice/Department <:>f.transPol'tatiort Joint· techtUcal Assistance 

Guidance; attached hereto as Exhibit 1. 

3. Current Year and Future Alteration Of Any Part Of An Intersection. 

Beginning Year 2015, and continuing int(.) the future, whenever Erie ·shafl maRe any 

alteration to any part of an intersection (see. Illustration \'A" attaohe'G hereto), E::de shall 

ensure that at e~ph such "T" inters~ction .there shall· be six (6). fully··ADMG,.cornpliant 

curt? ramps and that ~teach such "plus"("+") irttersectkm there shall be el~ht {8)JuUy 

AOMG-compliant· curb .ramps .. 

4. Current Year and Future Alteration Of Any · Part . Of A Pedestrian 

Ct<>.ssing. B~girtning Year 201 $, and cdntinuing into the foture, whenev$r Eri.e shall 

rn~ke any alteration to any part of a pedestri~n crossing< (see Illustration "B" attached 

hereto), Erie shall ensure that each such pedestrian crossing shall have a fully ADAAG-
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" 

"'"" 

compliant curb ramp at each end of that pedestrian crossing. In addition, during 

construction of each such curb ramp, Erie shall install another curb ramp adjacent to 

each curb ramp entering into the pedestrian crossing, except for the rare oGCasion that 

a sidewalk is set so far back that the curb ramps will not, or do not; share a common 

landing, In such an event, Erie shall follow the procedures of paragraph 6 below. 

5. Curb Ramps to be Installed .at Specific Listed ''T" Intersections. The 

parties have been having a dispute regarding numerous intersections throughout Erie. 

Plaintiffs allege that during Years 1994 through 2014, Erie paved at least one of two 

streets so as to cause an alteration to the intersection (the .area constituting an 

intersection is shown in Illustration C attached hereto), but that Erie installed fewer than 

six (6) ADAAG-complaint curb ramps at s.uch "T" intersections and fewer than eight (8) 

ADAAG-compliant curb ramps at such "plus "+" intersections. Beginning in August 2014 

and continuing to pre.sent, the parties have been negotiating this issue. All parties agree 

that the Consent Decree language mandated installation of six curb ramps at such "T" 

intersections and eight curb ramps at such "plus" intersections, but Erie argued that the 

ADA itself only required installation of curb ramps crossing the paving. The Plaintiffs 

filed a motion, the parties filed briefs, and the Court held a hearing on the issue. 

Paragraphs 3 and 4 above resolve the issue of curb ramps to be installe.d in 2015 and in 

the future. To resolve the issue of remediation, the parti.es agree to the following 

process. 

5A. Creation of List. of Subiect "T" Intersections. Erie has created a draft 

listing for the Year 2014, but only for that year, of intersections where it failed to install 
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curb ramps that were required by the foreg.oing language of the Consent . D. e. crees. 
. '' . ' ' ' ' - - - ' .· ' - -·- .. 

Plaintiffs shallattemptto "er'ifythat Hst; To prepare. for the Court Hearing: on thi$ issue~ 

Plaintiffs began ·creating a draft listing·for years prior' to 2Cr14. Eri.e nPw has. requ.ested 

that Pl.aintiffs create a draft listing for each year, using the• following protocoL . Filatntiffs 

shan cor~tinue to review Ede1s Annual Reports to identify "T" intersections where Erie 

may ha.ve installed· fewer thEm six. ~DMG;.coiTipliant curb ramps. Then, Pl.9ihtiffs shall 

either visit those interse¢fions or View the intersection on <Soogle Maps ''StreefView'' or 

~·satellite". PlaintiffS will attempt to identify ''T" intersections where Erie Installed ADAAG'" 

compliant curbrarnps at two of the three pedestrian crossings (a,k;a. "Legs''),, but not at 

the third crossing (a.k.a. "Leg'). Plaintiffs shalt • provide the draft listing to Erie, who shall 

check fhe listing to verify its acct..~racy. If Erie• discovers addifionafsuch intersections that 

Plaintiffs ha\te missed, Erie shall add thos.e to the.listing, No later than 30 days from the 

filing of this Consent Decree.. the parties shan negotiate and then agree to the listing., 

Upon the agre.ement of the parties on the listing, the final listing shall be fUetl with the 

court. In the evenfthat there is a dispute, the li$ling shaft be presented to the Court for a 

final determination. 

5B. ·Timetable for lnstallatio.n· of. Missing Curb Ramps. at The .{'Listed'' 

lnte.rsections. All curb ramps on the.listin.g described in paragraph 5Aabove, shaU Pe 

installed by Erie at the rate of no less than 75 curb ramps per year •qornmencing in 

2015. In the annual reports filed by the Gity each year, Erie shall identify in a separate 

section, the number and location of each such curb ramp that it installed in the prior 

year: 

5 



Case 1:02-cv-00203-SPB   Document 70   Filed 05/26/15   Page 6 of 9

6. Potential Exc"*ptibn.s Pursuant to c28 C.F.R. Part 36, App. A § .cl.1.6(ft The 

parti~s agree that the AOMG at 28 Q,F.R, Part 36; Ap.p. A § 4.1.6(1} shall b~ the 

standard to judge aUegatiens that constructiott.()t alteratiens cannet 11)e¢tJn full the 

constructi<>n and (:lesigrl stahdardsset<.1ttf in· the. Gonsent Decrees. Any time dut"ing the 

life <>fthis Gonsent Decree that Erie believes that any p<;irticolar inte.rsection Rrohibits 

construction or alteration in fuJI compliance with a!:lch ofthe standa!"cJs, Erie .shall Within 

15 d!;lys of discovecy of such an Jnt~rsection ihform Plaintiffs' c<.1unsel in writiQg. This 

writing shall list which engineer(sJwho have reviewed the intersectic>Q, the.lecatien of 

the intersection., and a statement of which standarcl(s} ,allegecJJ}' cannot be met, why not, 

and how much efa deviation frt.)nlthie stahdard(:s) is centemplated.1 Erie shall include a 

detailed drawing(s) of·.each such proposed deviant ramp, with the propesed final 

measurements fer each direct slope, <;ross~slope, lip and level landings. The parties 

shall allow at least 15 days frem the postmark of the written ,notification to attempt to 

resqlve the matter. The goal is thatany di~puted corner or ramp is te be bui'!t cfi.\Jring the 

current construction season. Thus; it is important that Erie notify Plaintiffs of a r;?otential 

prQblem prgmptly. Erie shall not allew the issue te remain unresolved s<> long th.at the 

ramp is not installed dur:ing the . current constructien seasgn ... Unresolved Disput&s .. 

The parties expressly agree that the Qeurt shall have jurisdiction to resolve any disputes 

under the terms of this paragraph. lfthe dispute cannot be resolved during the fifteen 

(15) clay period,. the parties shall submit written letter briefs to the Ceurt. When one sicte. 

1 Special attention shall be given to the measurements of the directslope, the cross­

slope, the jun<~ture of the ramp ahdthe street, and the level landing· at the top and bottom of 

each ramp. 
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submi~ ,such a brief, ttte nther ,side ~~~ eye pertt~tWi~ ten (~Dl day& 'to, suhmlt; :an 

O:l?pt>slt:lg brief, if, it Wishes,,' T~ Qoqrt1s :¢l$ciSi0tt unaer this, pa@grepll stiElU be, tre~t$<1 

as any,tfedislon, ~Y tbe mal court:. 

7. ,Pmctdti!J to RetQI! Aut!S!ltnt ar:td:to Resollie; DiSPtJtes• The :t1al}i~~ 

thtd,ugh Ctlunsel shalt work ~etll~r.irt go,odifalttrfo e~aJ~te ,au<f.:tQ ~:ltEm'tfrttQ :rtlt;ttuaUy 

a$)~e , •if , anY ramf>s ate itfl~~d • J,>)" ,' alleratiom .• , antt that ,eactt:• ramp,,, ,bS; prQtllptfy 

in~5ta'lied. If the partfes1 tbrQugh Q;)uMel, ~1'\nof:aQree,, any: p.a'rty m~y fiJe, an 

'appropriate rnotiQr1 c,r otll~s~ re'quest }udi~,l·1nt~eQti()n Jni at'thE1 tesolutton m, an 

tihres91Ve'Ci'disputel5. :0hangesreq·uir~q ~y:cna·nge$ oleooditrbns. cphan~' in $ch~lll~ 

available fu.nding or $met§e',ncl'e$: :WiU<be rep,Qded via ~~l.t ;t&' Plaintiff$" Cq,Utl$&l in 

a(lyance .if at au p<l$$lble. In,, the @re ·~vent .that this pffot wdtten nQti<~ff .,ii, Jmpos$iJ:)J~~ 

Ede'Wfll·notify Pl,intifflf counsel via· email a$ $O<Jn as.po$t>li:)Je~ but ncltater·than one: 

~ f1;:1Uowing the. beginrHng of the woJ'k. Ihe.wfitten notice· wiU .. state iitll: re~.ns th~· 

Cit}~' claim& that prto:rnott9ew• 1mp0$Sible. J'he patti~ thrQ!Jgb Coun~~~ $112111 confer:)n: 

.g:opt'J 'faitb w permit Cout:lsetto determine and: ~Sltee if a 9Utb· r:arnp triggering ~\f;ef1t' 

·occulted. 

~~~ :Athltr!eVS<:F!es. The pa'fli~. thrQ,L{Qh ~unS61). nave met ana have ag~d 

opeh a f)Elyrnent to liquidate aU p¢tential 4Jafms P,y Plaintiffs for feet> ~rid ,CC)stS.lrom ,Erie 

for ·tfle', time ~dl!ld of May 44, 2'614 th.rP~;tSJ:I:l fd~e on lclvoiOe$:]. Erie shall pa;y th~!ii! 

antOuntS to Hebert&'& Fin~,anj 'PLL~. and tG the l:lderk:ln Firm with:i{l fifteen day~ .~ 

as:r:eeing pppn thil5· paymettt. Etie:.and .. Plaintiffs e~p.fi.?$sly de not. waive an)l~JCJims or 

clefenses relating to any futtJre:fees and· CQ&ts:tnarmay be cfaimect f<)r any'fururerwork. 
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9. Changes in Applicable Law or Controlling Regulations. The prior consent 

decrees and stipulated orders filed in this matter are the product of negotiation and 

compromise. Among other things, the parties have negotiated and a.greed upon the 

construction standards for curb ramps and have agreed upon the alterations that trigger 

Erie's obligations to install curb ramps as part of ongoing and future repaving ofstreets. 

In the.event that either party believes that applicable governing l;:1w or regulations have 

been changed since the time of the entry of these consent de.crees or stipulated orders, 

that party shall notify the other party in a writing that specifi.cally identifies the alleged 

change in law or regulation and that describes the manner in which that st.1ch change 

would alter either parties' obligations under the existing consent decrees or stipulated 

orders if the change were to be applied prospectively. The responding party shall then 

have 30 days to reply in writing. Within 30 days following this reply, the parties shall 

then attempt to resolve the matter. If the matter is not resolved within that period, then 

either party may seek relief from the court. The fact that the parties have agreed to the 

foregoing process to address such claims shall not be construed as an agreement to 

change or modify the governing law or the burden imposed by law upon a party Who 

seeks relieffrom a consent decree. 

10. Consideration for Fifth Consent Decree. Plaintiffs agree that the Court 

shall be informed that the Plaintiffs; Motion To Enforce Consent Decrees has been 

resolved by this Fifth Consent Decree. In further consideration of Erie's successful 

completion of each of the terms herein, Plaintiffs agree to forbear from filing at this time 

a Motion for Contempt alleging Erie's failure to install timely all required curb ramps 
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triggered by its ,alteration .. of street se.gmerits discussed .~bove. As long as Erie is 

meeting its obligations pursuant ·to this ·Consent De.cree, 'th~ :·earlier Consent Decrees 

·and the ·earlier Stipulated Orders, :Plaintiffs C;'lgree not: to file for contempt, and will not do 

so unless and until all ,reasonable =efforts ·to resolv.~ the matters without .additional 

. 
. 

litigation are exhausted, with previous written n:otice to • Erie. The parties reserve all 

'issues, claims, rights ·and defens.es tbat:have .not been ·expressly resolved by this Fifth 

Consent Decree or by the prior =Consent Decrees and S.tipu]ated ·Order$. 

t1 ... Retention :af .. Jurisdiction~ The ,parties .. expressly agree., .a~d the Court 

O.rders,,:that •the·Court.shallretain Jurisdiction to:erif.Qrce tf'le .terms and conditions of 'f~is 

Fifth ·'C()nsent Deere~, . as well.· as· all· existing Consent .Oeorees and Stfpulated ·Orders 

h~twe.en. Plaintiffs .and:•fhe·City ;of'Erie: · 

Agreed :and Ac.cepted .on Thbsc.Q Day of MaY,, ·20·1:5 by: 

{3eraid J. Villella,'Esq.·(32814) .· 
OFFICE OF ERIE CITY'i$:0UCITOR 

626 S~ate .Street, Room ,505 
E~i~ •. :PA 165:01· . . 
{8:14}870~ 123:5 
'814,) ~45:5~9438 

Attorneys for All Defendants 

. . ~ ark ·Finn~gan 
DeQise :f¥1, Hebetle.(424,53) 
HEBERLE & FINNEGAN~ PLLC 

. 2580 Craig Ro:ad 
· Ann.Arbor Ml4810.3 

. ' . . ~ . ·. . 

(734.)-;.3,02..:3233 . 
i(73:4)~·3.a2~3234 fax · 

f!uLxJ~~ 
Cral.g .. Markham (38531) 
:ELDE · IN LAW FIRM 
150 East .Eighth Street 
:Erie, PA 16501 
:(81.4)-456-4000 
Attomeys for All Plaintiffs 


